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§ 15600. Elders and dependent adults subjected to..., CA WEL & INST § 15600

West's Annotated California Codes
Weltare and Institutions Code (Refs & Annos)
Division g. Public Social Services {Refs & Annos)
Part 3. Aid and Medical Assistance (Refs & Annos)
Chapter 11. Elder Abuse and Dependent Adult Civil Protection Act (Refs & Annos)
Article 1. Legislative Findings and Intent {Refs & Annos)

West's Ann.Cal.Welf. & Inst.Code § 15600

§ 15600, Elders and dependent adults subjected to abuse,
neglect or abandonment; legislative declarations and intent

Currentness

(a) The Legislature recognizes that elders and dependent adults may be subjected to abuse, neglect, or abandonment and that
this state has a responsibility to protect these persons,

{b) The Legislature further recognizes that a significant number of these persons are elderly. The Legislature desires to direct
special attention to the needs and problems of elderly persons, recognizing that these persons constitute a significant and
identifiable segment of the population and that they are more subject to risks of abuse, neglect, and abandonment.

(c) The Legislature further recognizes that a significant number of these persons have developmental disabilities and that mental
and verbal limitations often leave them vulnerable to abuse and incapabie of asking for help and protection.

(@) The Legislature recognizes that most elders and dependent adulis who are at the greatest risk of abuse, neglect, or
abandonment by their families or caretakers suffer physical impairments and other poor health that place them in a dependent
and vulnerable position,

(¢) The Legislature further recognizes that factors which contribute to abuse, neglect, or abandonment of elders and dependent
adults are economic instability of the family, resentment of caretaker responsibilities, siress on the caretaker, and abuse by the
caretaker of drugs or alcohol.

(f) The Legislature declares that this state shall foster and promote community services for the economic, social, and personal
well-being of its citizens in order to protect those persons described in this section.

(g) The Legislature further declares that uniform state guidelines, which specify when county adult protective service agencies
are lo investigale allegations of abuse of elders and dependent adults and the appropriate role of local Iaw enforcement is
necessary in order to ensure that a minimum level of protection is provided to elders and dependent adults in each county.

(h) The Legislature further finds and declares that infirm elderly persons and dependent adults are a disadvantaged class, that
cases of abuse of these persons are seldom prosecuted as criminal matters, and few civil cases are brought in connection with
this abuse due to problems of proof, court delays, and the lack of incentives to prosecute these suits.

WizstlawNext” @ 2013 Thomson Reuters. No claim to original U.S. Governmant Works. 1
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§ 15600. Elders and dependent adults subjected to...,, CA WEL & INST § 15600

(1) Therefore, it is the inteni of the Legislature in enacting this chapter to provide that adult protective services agencies, local
long-term care ombudsman programs, and local law enforcement agencies shall receive referrals or complaints from public or
private agencies, from any mandated reporter submitting reports pursuant to Section 15630, or from any other source having
reasonable cause to know that the welfare of an elder or dependent adult is endangered, and shall take any actions considered
necessary to protect the elder or dependent adult and correct the situation and ensure the individual's safcty.

(j) Tt is the further intent of the Legislature in adding Article 8.5 {commencing with Section 15657) to this chapter to enable
mterested persons to engage attorneys to take up the cause of abused elderly persons and dependent adults.

Credits
{Added by Stats.1982, c. 1184, p. 4223, § 3. Amended by Stats. 1985, c. 1120, § 4; Stats. 1985, c. 1164, § 1, eff. Sept. 28, 1985;
Stats. 1986, c. 769, § 3, eff, Sept. 15, 1986; Stats.1991, c. 774 (8.B.679), § 2; Stats. 1994, c. 594 (S.B.1681), § 1.)

Notes of Decisions (44)
West's Ann, Cal. Welf, & Inst. Code § 15600, CA WEL & INST § 15600
Current with urgency legislation through Ch. 107 of 2013 Reg.Sess,

End of Docament © 2013 Thomson Reuters, No claim to original U8, Governmemt Works.

WostlzeNext” © 2013 Thomson Reuters. No claim te original U.S. Government Works., 2
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History of Nevada’s Abuse of a Vulnerable Person Statute codified in Nev. Rev. Stat. §41.1395.
4833-6807-5285.1

DEFENDANT ALEKSANDR KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEFING RE PLAINTIFEF’S ABUSE
OF A VULNERABLE PERSON CLAIM UNDER NRS §41.1395
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MEMORANDUM OF POINTS AND AUTHORITIES

L. Introduction.

Plaintiff has turned this into a case of how far he can stretch the bounds of Nevada’s Abuse
of Vulnerable Person statute in order to avoid Nevada’s medical malpractice law. Defendant
Alexander Krivonovskiy, M.D.’s Motion to Dismiss Plaintiff’s Abuse of a Vulnerable Person
Claim (“Motion™) must be decided correctly to prevent an onslaught of medical malpractice cases
being brought as Abuse of Vulnerable Person claims under Nev. Rev. Stat. §41.1395 ("NRS
41.1395”) throughout this state. Unless Mr. Iuppert’s (“Huppert™) attempt to widen the scope of
his medical malpractice claim is stopped, plaintiffs' attorneys will begin alleging Abuse of a
Vulnerable Person in virtually every medical malpractice case where the plaintiff is over sixty
years old or seriously injured. The end result will be a complete derogation of the statutory
damages limitations in Nevada on medical malpractice cases.

It is an absolute certainty that every medical malpractice case involving a person over the
age of 60 will be brought as an Abuse of a Vulnerable Person claim if Huppert has his way.
Similarly, every medical malpractice case involving a paraplegic (or other seriously injured
person) will be brought as an Abuse of Vulnerable Person claim. Indeed, how could plaintiffs’
counsel be faulted for doing so when a claim under NRS 41.1395 gives them double recovery? In
fact, this is the exact reason Huppert is trying so desperately to hiold onto this claim.

Huppert is paralyzed from the waist down afler experiencing an alcohol-related ATV
accident. That is undisputed. During the course of his treatment for his paralysis and other
accident-related medical conditions, he developed a pressure ulcer. That is undisputed. Huppert
was and is a mentally competent and cognitively aware adult who was not, and is not, vulnerable
to abuse. That is undisputed. Therefore, neither the plain language of NRS 41.1395, nor its
legislative intent, allows Huppert to recover under the statute.

Moreover, a decision allowing Huppert to bring an Abuse of a Vulnerable person claim
where Huppert alleges only that Dr. Krivonovskiy provided him inadeguate care as opposed to
depriving him of care, would put Nevada at odds with California case law and the legisiative

intent of the Abuse of a Vulnerable Person statutes in both Nevada and California. Further,

4833-6807-5285.1 2
DEFENDANT ALEKSANDR KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEFING RE PLAINTIFF’S ABUSE
OF A VULNERABLE PERSON CLAIM UNDER NRS §41.1395 25 5
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Huppert cannot side-step the applicable statutory damages limitations in Nevada. The livelihoods
of medical providers hang in the balance if they are subjected to the liability for Abuse of a
Vulnerable Person—most importantly punitive damages claims that are not covered by
professional liability insurance—each time medical malpractice is alleged by a plaintiff over age
60, or a plaintiff who is sertously injured.

This supplemental briefing will cover four grounds: First, Huppert is not automatically a
“vulnerable person” under NRS 41,1395 solely because he is paralyzed. Even a cursory reading
of the statute confirms this. Second, according to the legislative history of NRS 41.1395 and
California’s parallel statute, Huppert is not the type of “vulnerable person” those statutes were
designed to protect. Huppert is mentaily competent and thus is not “vulnerable” in the sense the
statute intends. Third, anything other than a dismissal of Huppert’s Abuse of Vulnerable Person
claim will allow Huppert to escape Nevada’s statutory limits on damages in medical malpractice
cases. Fourth, this Motion is not a theoretical debate over what could be alleged. Huppert’s
Second Amended Complaint alleges a failure to render adequate care; Huppert does not allege Dr.

Krivonovskiy deprived him of care. Dr. Krivonovskiy respectfully requests that the Court grant

his Motion.
IT. The Plain Language of the Abuse of a Vulnerable Person Statute Does Not
Cover Huppert, A Mentally Competent Adult.
Huppert contends that being a paraplegic automatically brings him within the Abuse of a

Vulnerable Person statute, NRS 41.1395. However, paraplegia is not an automatic qualifier under
the language of NRS 41.1395.

“IOTur first task in construing a statute is to ascertain the intent of the legislature so as to
effectuate the purpose of the law.” In doing so, "a court must look first to the words of the statute
themselves, giving to the language its usual, ordinary import [...] The words of the statute must be
construed in context, keeping in mind the statutory purpose [..] Where uncertainty exists
consideration should be given to the consequences that will flow from a particuiar interpretaiion.”
Central Pathology Service Medical Clinic, Inc. v. Superior Court (1992) 3 Cal.4th 181, 186-187.
i
4833-6807-5285.1 3
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NRS 41.1395 provides the following definitions:
(d) “Older person’ means a person who is 60 years of age or older.
(e) “Vulnerable person” means a person who:

(1) Has a physical or mental impairment that substantially limits one or
more of the major life activities of the person; and

(2) Has a medical or psychological record of the impairment or is
otherwise regarded as having the impairment.

The term includes, without limitation, a person who is mentally retarded, a

person who has a severe learning disability, a person who suffers from a severe

mental or emotional illness or a person who suffers from a terminal or
catastrophic illness or injury. (Emph. added).

The words “vulnerable” and "impairmerit that substantially limits one or more of the major
life activities" must be interpreted in their usual and ordinary meaning. Central Pathology Service
Medical Clinic, Inc., 3 Cal.4th at 186-187. A purported victim’s impairment must “substantially
limit” their “major life activitics.” In other words, what makes a person “vulnerable” is an
impairment that prevents the person from being able to protect themselves from abuse. The term
“vulnerable” is defined by Merriam Webster’s Dictionary as “capable of being physically or
emotionally wounded.” See “vulnerable,” Def. 1(a), Merriam Webster’s Dictionary, 11" Ed.
(2013). Huppert is paralyzed from the waist down. But he is able to prevent being physically or
emotionally injured. Huppert is capable of complaining when he perceives he is receiving
inadequate care or being “neglected.” Indeed, Huppert did complain to his providers when he
thought he was receiving less than perfect care.> A “vulnerable” person does not have that
capacity. Any other interpretation of the words “vulnerable” and “substantially limits” would

create the bizarre result that every paralyzed or severely injured person would qualify as a

“vulnerable” person under NRS 41.1395.

! “Mentally retarded” was amended on May 27, 2013 to “has an intellectual disability.” See 2013 Nev. ALS 186, 71.

2 If ever ihere was a patient who demonstrated an ability to complain when he thought he was receiving less than
perfect care, by his own admission it was Mr, Huppert. He testified that during the relevant time period which is the
subject of this lawsuit, he yelled at his healthcare providers about 10 times. He yelled at his insurance company’s casc
manager 5-10 times. (He was critical of the care he received at ail of the medical faciiities he was in, inciuding oies
he did not suc.) Mr. Huppert is not someone who is unaware of, or unable to respond to, the treatment he receives.

4833-6807-5285.1 4
DEFENDANT ALEKSANDR KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEFING RE PLAINTIFIS ABUSE
OF A VULNERABLE PERSON CLAIM UNDER NRS §41.1395 25 7
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Further, what is not in the statute is just as important as what is. The word “paralysis™ 1s
nowhere in the statute. So “paralysis” cannot work as an automatic qualifier. See Aragon v.
Missouri Dept. of Health and Senior Services, 340 S. W. 3d 681, 687 (2011) (holding that
paraplegia alone was not substantial evidence of “vulnerability,” especially in light of the patient’s
“sharp mental state and...relative physical independence™). In faét, the remaining words in NRS
41.1395 confirm that a restriction solely physical in nature was not the focus of the statute. NRS
41.1395(c) defines a vulnerable person as “a person who is mentally retarded, a person who has a

severe learning disability, a person who suffers from mental or emotional illness or a person who

suffers from a terminal or catastrophic illness or injury.” NRS 41.1395(¢){emph. added). This

definition speaks primarily to a mental incompetence. This list may not be exhaustive, but it
clearly illustrates what the Legislature intended. Huppert is not mentally incompetent, and he does
not allege that he is. Huppert’s mind is captive, he is cognitively aware, and he suffers only a
physical restriction of paralysis in his legs. While certainly less able-bodied than he used to be, by
his own admission he speaks up when he does not think he is received adequate medical care.
Thus, Huppert is not a “vulnerable” person under NRS 41.1395.

Moreover, a decision involving Nevada’s Vulnerable Person/Elder Abusc criminal
counterpart (NRS 200.5092), 3 demonstrates that a plaintiff may not simply “tack on” an Abuse of
a Vulnerable Person claim solely because the plaintiff is older than 60 or disabled. In Benko v.
Quality Loan Serv. Corp., 2012 U.S. Dist. LEXIS 183161 (D. Nev. Dec. 28, 2012), an elderly
plaintiff contended foreclosure was also elder abuse. The Bernko court held that “[floreclosing
upon the home of an elderly person, without more, is plainly not elder abuse. [Plaintiffs] cannot
tack on an elder abuse cause of action to their FAC, which wholly regards the foreclosures of their

homes, merely because they are over 60 years old. With age certainly comes many benefits — 1n

3 Much like NRS 41.1395, the criminal statiute NRS 200.5092 defines a “Vulnerable person” as one who: “(a) Sufters
from a condition of physical or mental incapacitation because of a developmental disability, organic brain damage or
mental illness; or (b) Has one or more physical or mental limitations that restrict the ability of the person to perform
the normal activities of daily living,”

4833-6807-5285.1 5 _
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fact many legal benefits accrue with age — but the right to frivolous causes of action is not one of
them.” Jd The same is true here. Huppert’s Sccond Amended Complaint “wholly regards”
medical malpractice and without more, is plainly not elder abuse. Huppert may not simply tack on

a claim for Abuse of a Vulnerable Person because he is a paraplegic.

IIl. The Legislative Intent of The Vulnerable Person Statutes in Nevada And
California Was To Encourage Attorneys To Pursue Cases For Elderly And
Mentally Incompetent Adults. Huppert Is Neither Of These.

A. The Legislative Intent Of NRS 41.1395 Was To Protect Elderly And
Mentally Incompetent Adults.

Where a statute has any ambiguity, "the legislative history of the statute and the wider
historical circumstarices of its enactment may be considered in ascertaining the legislative-intent.”
Central Pathology Service Medical Clinic, Inc., 3 Cal.4™ a1186-187. Understandably, Plaintiff has
gone to extraordinary lengths to try to distance this case from the legislative intent of NRS
41.1395. This is because Huppert’s Abuse of a Vulnerable Person allegations against Dr.
Krivonovskiy are wholly inconsistent with the statute’s legislative purpose.

The legislative history of NRS 41.1395 indicates that “the purpose of the bills is to
encourage private attorneys (o take up the fight on behalf of elder victims.” In support of the bill,
Pamela Roberts, Deputy Attorney General of the Medicaid Fraud Control Unit explained “how
difficult it was to prove criminal abuse because of the victim’s inability to testify.” Unfortunately,
it was often difficult for law enforcement and the prosecution to prove a criminal case beyond a
reasonable doubt, and the elderly person was frequently left without any money or severely
injured. See History of S.B. 80: Comm. On the Judiciary, 69th Regular Sess., p. 5 (N.V. 1997},
http://www.leg state.nv.us/Division/Research/]ibrary/Leglistory/LHs/1997/SB080,1997.pdf.

The committee noted enhanced remedies of 41.1395 are justified “[s]ince elderly victims may be
retired and have inherently shorter life expectancies, actual damage awards may be less for an
elderly person cven though the collateral consequences may be greater.” History of S.B. 80:
Comm. On the Judiciary, 69" Regular Sess., p.49 (N.V.1997), http://www.leg state.nv.us/
Division/ Rescarch/Library/TegHistory/LLHs/1997/SB080,1997.0df. Thus, because of their age

and their frailty, elderly victims were not ideal plainfiffs in terms of attorneys taking their cascs.
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Obviously, Huppert is not elderly and does not suffer from the samec age, life expectancy, and
frailty issues mentioned above. Accordingly, Huppert is not the type of person Nevada’s
Legislature intended to protect under NRS 41.1395.

Though the words “vulnerable person” were included in NRS 41.1395, it is clear the
Legislature was nevertheless aiming at protecting individuals who suffered from dementia or other
significant mental limitations rendering them vulnerable to abuse. For example, while showing
support for the revision of the definition of “exploitation,” a lobbyist representing the National
Alzheimer’s Association stated that “{W]hen you lose cognizance and are unaware of what is

going on, it makes you much more vulnerable.” Nevada Senate Committee Minutes, (April 28,

2003)(cmph. added). Similarly, comments regarding the “knowledge” requircment of NRS

41.1395 were that while it is a given that a wrongdoer would know a person is elderly, it was also
important that a wrongdoer know a person was “mentally impaired” before holding them liable for
double damages. History of S.B. 80: Comm. On the Judiciary, 69th Regular Sess., p. 44-45 (N.V.
1997), http://www.leg.state.nv.us/Division/Rescarch/Library/LegHistory/L.Hs/1 997/SB0O8O0,

1997 pdf. Comments such as these make clear that it was a mental vulnerability that was the sole
focus of NRS 41.1395.

The bottom line is that nothing in the legislative history of NRS 41.1395 indicates an intent
to include paralyzed but otherwise mentally competent individuals like Huppert. To include
Huppert in NRS 41.1395 would be tantamount to adding a new class of people within the ambit of
the statute. To echo the sentiment of a comment made during the legislative hearings, “it was one
thing to create an incentive for a plaintill’s lawyer to take these cases but another thing to create a
plaintiff’s lawyers paradise.” History of S.B. 80: Comm. On the Judiciary, 69th Regular Sess.,
p.46 (N.V.1997), http://wwmv.leg.sta,te.nv.ustivisionfResearchfLibrary/LegHistory/LHs/
1997/SB080, 1997.pdf. Every single person who is paralyzed (or otherwise seriously injured) is
not necessarily “vulnerable” under NRS 41.1395; otherwise, a “plaintiff’s lawyers paradise” will
indeed be created.

i/

i
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B. The Legislative Intent Of California’s Abuse Of A Vulnerable Person
Statute Was To Protect Elderly Persons And Adults Who Cannot Ask For
Help And Protection. Huppert Is Not Elderly, And He Can Ask For Help
And Protection.

As a corollary, there can be no dispute that the legislative history of the Elder Abuse Statute
in California (Cal. Welf. & Inst. Code §15600, ef seq.) supports the same conclusion. California’s
statute is instructive because it is similar to NRS 41.1395.* California’s statute states: "[t]he
Legislature desires to direct special attention to the needs and problems of the elderly, reco gnizing
that these persons constitute a significant and identifiable segment of the population and that they
are more subject to risks of abuse, neglect and abandonment.” Cal. Wel. & Inst. Code 15600(a).

“The Legislature further recognizes that a significant number of these persons have developmental

disabilitics and that mental and verbal limitations often leave them vulnerable to abuse and

incapable of asking for help and protection.” Cal. Wel. & Inst. Code 15600(c)(emph. added).

Like Nevada, the California Legislature sought to provide an incentive for lawyers to take up the
cause of abused elderly persons and dependent adults since these plaintiffs do not have significant
damages and criminal prosecution of these acts has been difficult. See Cal. Welf. & Inst. Code
§15600(h)-().

California, therefore, like Nevada, aimed to protect mentally incompetent adults from
abuse. Those who “are incapable of asking for help and protection” were the focus of California’s
statute. Cal, Wel. & Inst. Code 15600(c). The same must be true for Nevada. Huppert is not

incapable of asking for help and protection; he is not a “yulnerable” person under Nevada or

California law.

IV. Nevada’s Statutory Limits On Medical Malpractice Damages Would Be
Abrogated Were Huppert Allowed To Proceed With His Abuse Of A
Vulnerable Person Claim Premised Only On Allegations Of Sub-Standard
Care.

NRS 41.1395 provides for double damages. NRS 41A.035 sets a $350,000 cap on non-

* Huppert agrees “it is appropriate to turn to California authority for guidance.” See Plaintiff’s Opposition to Motion
to Dismiss First Amended Complaint at 8:20-22. Indeed, because California and Nevada have parallel medical

| malpractice damage caps, and parallel clder abuse/vulnerable person abuse statuies, Nevada should consider

California law as persuasive authority here. See NRS 41.1395 and Cal. Welf. Inst. Code §15 600, ef seq.
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economic damages on actions arising out of medical malpractice. Allowing Huppert to slide into
the “vulnerable person” definition of NRS 41.1395 will create a loophole in Nevada’s statutory
damages legislation for medical malpractice cases where the gravamen of Huppert’s Second
Amended Complaint is medical malpractice. Huppert’s allegations that the medical care rendered
to him by Dr. Krivonovskiy fell below the standard of care cannot be transformed into a claim that
Huppert deprived him of care in order to subvert statutory damages limitations in Nevada.’

Where "statutory language may reasonably be given more than one interpretation, courts
may employ various extrinsic aids, including a consideration of the purpose of the statute, the evils
to be remedied, the legislative history, public policy, and the statutory scheme encompassing the
statute.” Shirk v. Vista Unified School Dist. (2007) 42 Cal.4th 201, 211. Further, provisions of
related statutes must be read in harmony. See Fierle v. Perez, 125 Nev. 728, 734 (2009). Thus, if
this Court finds any ambiguity in the language of NRS 41.1395, turning to the policy ramifications
and the impact that a claim under 41.1395 will have on NRS 41A compels a finding that Huppert
may not bring both claims here.

There is a strong policy in Nevada of keeping actions sounding in medical malpractice
subject to the requirements of NRS 41A. If NRS 41A could be side-stepped by Plaintiffs alleging
inventive new torts, NRS 41A would be rendered meaningless. Indeed, Nevada has repeatedly
held that causes of action which arise out of medical malpractice, regardless of how they are pled,
must nevertheless be subject to the provisions of NRS 41A. In Fierle, 125 Nev. at 739, fn. 8, the
court held that “intentional and negligent-based medical malpractice claims [...] fall within the
medical malpractice affidavit requirement” of NRS 41A.071. In Johnson v. Incline Village

General Improvement District, 5 F. Supp.2d 1113 (D. Nev. 1998), the court concluded that a claim

3 At the hearings on the Motion to Dismiss the First Amended Complaint and the Second Amended Complaint,
Plaintiff’s counsel repeatedly knowingly falsely claimed (but only to the Court, not in the allegations in the
Comptaints) that Huppert Dr. Krivonovskiy allowed Huppert to e in his own feces with a hole in his back. That is a
smarmy lie, The truth (as testified to by Huppert), is that on the first day he evaluated him, Dr. Krivonovskiy went
over with Huppert his treatment plan for the pressure ulcer. Dr. Krivonovskiy then evaluated Huppert every day that
he was on duty, creating a fall-page, or nearly fuli-page iong progress note each time, whiie aiso writing orders and
calling in an infectious disease consultant. So much for depriving Huppert of care altogether.
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against a doctor for negligent misrepresentation was really a claim for medical malpractice under
NRS 41A.009. In Banks ex rel Banks v. Sunrise, 101 Nev. 705 (1985), the court held NRS
41A.100 “replaced the doctrine of res ipsa loquitur in medical malpractice cases.” Thus, while
Plaintiffs may attempt to plead out of 41A duc to some of its restrictions, Nevada courls routinely
reject these efforts. Huppert’s attempt to plead a claim under NRS 41.1395 should also be rejected
here.

Much like Nevada, California has placed a $250,000 statutory cap on the recovery of non-
economic damages in medical malpractice actions under “MICRA,” the Medical Injury
Compensation Reform Act (Cal. Civ. Code §3333.2). The Califormnia court explained in Unruh-
Haxton v. Regents, 162 Cal. App. 4th 343 (2008), “when a cause of action is asserted against a
health care provider on a legal theory other than malpractice, the courts must determine whether it
is nevertheless based on” medical malpractice. Id. at 353. Accordingly, California acknowledges
the anomalous result that would occur if plaintiffs were permitted to plead both medical
malpractice and elder abuse on the same [acts: “a problem that sometimes arises is when a plaintiff
hoping to evade the restrictions of MICRA, will choose to assert intentional torts, seemingly non-
MICRA causes of action.” Unruh-Haxton, 162 Cal. App. 4th at 353 (2008).

Doing exactly what the court in Unruh Haxton was afraid of, here, Huppert is irying to
evade the restrictions of NRS 41A. Because both California and Nevada courts have repeatedly
held medical malpractice plaintitfs to malpractice legislation in their state, Huppert’s medical
malpractice claim disguised as an Abuse of a Vulnerable Person claim against Dr. Krivonovskiy
must be governed by the statutory restrictions of NRS 41A.035.

V. Even If This Court Overlooks the Language Of NRS 41.1395, The Legislative
Historv, And The Policy Implications of Allowing Huppert To Subvert
Statutory Damages, This Court Should Still Dismiss ITuppert’s Abuse Of A

Vulnerable Person Claim Because He Has Not Alleged Anything Other Than
Medical Malpractice.

Putting aside all legislative and policy concerns, Huppert’s allegations in his Second

Amended Complaint against Dr. Krivonovskiy are not qualitatively different than medical

| malpractice. Dr. Krivonovskiy and this Court cannot be duped by Huppert’s attempt to blur the

division between the two claims. Huppert alleges that Dr. Krivonovskiy fell below the standard of
4833-6807-5285.1 10

DEFENDANT ALEKSANDR KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEFING RE PLAINTIFF’S ABUSE
OF A VULNERABLE PERSON CLAIM UNDER NRS §41.1395 2 6 3




o W 0~ AW =

%) N %) %] %] %) %] %) [ %] — — — — — ok — wwh —h —
o . o o N [ N e § o (o] (4 o] ~] (@)] on o ) %] -

LEWIS
BRISBOIS

BISGAARD
& SMITH LLP

e 64

care “in his care and treatment of Plaintiff.” SAC, 428 (emph. added). When Dr. Krivonovskiy

allegedly “documented in his history” that Huppert had a pressure ulcer and “mentioned the use of
an clectrical bed” but later “did not document any specific orders...,”® these allegations speak to
Dr. Krivonovskiy's affirmative treatment of Huppert. SAC, 9§27-28. Huppert is arguing for this
to be a failure to provide care case (i.e., neglect under NRS 41.1395) despite his own allegations
to the contrary.

In Huppert’s effort to turn this medical malpractice case into an Abuse of a Vulnerable

person claim, he has left almost no hair unsplit. The true nature of Huppert’s claim is that Dr.

| Krivonovskiy’s care and treatment of Huppert’s pressure ulcer fell below the standard of care.

This, at best, constitutes a claim for medical malpractice.

VI. Conclusion.

Based on the foregoing, defendant Dr. Krivonovskiy respectfully requests this Court grant
his Motion to Dismiss The Abuse Of A Vulnerable Person and Punitive Damages Claims in

Huppert’s Second Amended Complaint.

DATED this 20th day of August, 2013.
LEWIS BRISBOIS BISGAARD & SMITH LLP

> f\[\w g

V. ANDREW CASS O
Nevada Bar No. 5246

KEITH A. WEAVER

Nevada Bar No. 10271

NAUSHEEN KAZALBASCH

Nevada Bar No. 12984
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
Attorneys for Defendant
Aleksandr Krivonovskiy, M.D.

S This is demonstrably faise. As Plaintiff knows, Dr. Krivonovskiy ordered, and Plaintiff received, a bariatric bed

with a specialty mattress for his pressure ulcer.
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ROU WFIRM

ROBERT D. ROURKE, ESQ.
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KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEFING REGARDING PLAINTIFE’S
ABUSE OF A VULNERABLE PERSON CLAIM UNDER NRS § 41.1395
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Defendant ANDREA PERNELL, M.D., by and through her counsel of record, John H.
" Cotton, Esq. and Katherine L. Turpen, Esq., of the law firm of COTTON, DRIGGS, WALCH,
HOLLEY, WOLOSON & THOMPSON, hereby joins DEFENDANT ALEKSANDR
I KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEIFNG REGARDING PLAINTIFF’S
I ABUSE OF VULNERABLE PERSON CLAIM UNDER NRS § 41.1395 and adopts those

arguments as if fully set forth herein.

The arguments set forth in Defendant Krivonovsky, M.D.’s Supplemental Memorandum

" of Points and Authorities in Support of his Motion apply to Defendant Dr. Pernell in full and
equal force; Defendant Dr. Pernell hereby adopts said Motion.

Accordingly, Defendant Dr. Pernell respectfully renews her request that said Motion,

along with this Joinder, be GRANTED.

Dated this 12 ! day of August 2013.

COTTON DRIGGS WACH
2 , OLO ON & THON,

"%‘J

I JGHN H. COTTONSES®

evada Bar No. 005268
KATHERINE L. TURPEN, ESQ.
Nevada Bar No. 008911
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Defendant Andrea Pernell, M.D.
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that, on the .,?52"9 day of August, 2013 and pursuant to NRCP

5(b), 1 deposited for mailing in the U.S. Mail a true and correct copy of the foregoing

DEFENDANT DR. ANDREA PERNELL’S JOINDER TO DEFENDANT AKEKSANDER

KRIVONOVSKIY, M.D.’S SUPPLEMENTAL BRIEFING REGARDING PLAINTIFF’S

ABUSE OF A VULNERABLE PERSON CLAIM UNDER NRS § 41.1395, postage prepaid and

addressed to:

Brain F. Zimmerman, Esq.
Renee Maxfield, Esq.
ZIMMERMAN LAW FIRM

Mark. J. Bourassa, Esq.
BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101

7201 W. Lake Mead Blvd., Suite 110 Las Vegas, Nevada 89117

Las Vegas, Nevada 89128
Attorneys for Plaintiff

Lyn M. Hansen, Esq.
JIMMERSON HANSEN

415 South 6™ Street, Suite 100
Las Vegas, Nevada 89101
Attorneys for Defendant
Health South — Desert Canyon

David J. Mortensen, Esq.
Chelsea R. Hueth, Esq.
ALVERSON TAYLOR
MORTENSEN & SANDERS
7401 West Charleston Blvd.
Las Vegas, Nevada 89117
Attorneys for Defendant
Roland Jayson F. Pua, M.D

Robert D. Rourke, Esq.
ROURKE LAW FIRM

Attorneys for Plaintiff

Keith A. Weaver, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendant

Aleksandr Krivonovskiy, M.D.

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.

MARQUIS AURBACH COFFING

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Defendants

THI of Nevada at Henderson Convalescent,
LLC, dba Henderson Healthcare Center &
THI of Nevada at Las Vegas I, LLC dba
Harmon  Medical and  Rehabilitation
Hospital

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145
Attorneys for Defendants

THI of Nevada at Henderson Convalescent,
LLC, dba Henderson Healthcare Center & THI
of Nevada at Las Vegas I, LLC dba Harmon
Medical and Rehabilitation Hospital

Lo S

An gmployee of Cotton, Driggs, Walch,
olley, Woloson & Thompson

23
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1 COMES NOW, Defendant Roland Jayson F. Pua, M.D. through his attorneys of record.
2 Alverson, Taylor, Mortensen & Sanders, and hereby joins in Defendant Aleksandr Krivonovskiy.
3 M.D.’s Supplemental Briefing Regarding Plaintiff’s Abuse of a Vulnerable Person Claim Under
* NRS §41.1395. By this Joinder, Defendant Roland Jayson F. Pua, M.D. adopts all the arguments
: made therein as his own.

7 The arguments set forth in Defendant Krivonovsky, M.D.’s Supplemental Memorandum

o

91| force; Defendant Dr. Pua hereby adopts said Motion.
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1 AFFIRMATION
) Pursuant to N.R.S. 239B.030
3 The undersigned does hereby affirm that the preceding ROLAND JAYSON F. PUA
4|l MD’S JOINDER TO DEFENDANT ALEKSANDR KRIVONOVSKIY. M.D.S
5|| SUPPLEMENTAL BRIEFING REGARDING PLAINTIFF’S ABUSE OF A VULNERABILE
6|l PERSON CLAIM UNDER NRS § 41.1395 filed in District Court Case No. A-12-666041-C.
7
_X_ Does not contain the social security number of any person.
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Electronically Filed
08/26/2013 04:38:31 PM

JOIN i ;L./s&,;»—

LYNN M. HANSEN, ESQ.

Nevada Bar No.: 244 CLERK OF THE COURT
JAMES M. JIMMERSON, ESQ.

Nevada Bar No.: 12599

JIMMERSON HANSEN, P.C.

415 South 6™ Street, Suite 100

Las Vegas, Nevada 89101

Tel No.: (702) 388-7171; Fax No.: (702) 380-6406

Imh@jimmersonhansen.com

imj@iimemrsonhansen.com

Attorneys for Defendant
Healthsouth Rehabilitation Hospital of Desert Canyon, LLC
dba Healthsouth Rehabilitation Hospital of Desert Canyon, LLC
DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-12-666641-C
DEPT NO.: XXill

RYAN KIRBY HUPPERT,
Plaintiff,
VS.

HEALTHSOUTH REHABILITATION HOSPITAL
OF DESERT CANYON, LLC dba HEALTHSOUTH

{ DESERT CANYON REHABILIATION HOPSITAL;

HARMON MEDICAL AND REHABILITATION
HOSPITAL; THI OF NEVADA AT HENDERSON
CONVALESCENT, LLC, dba HENDERSON
HEALTHCARE CENTER; ANDREA ELIZABETH
PERNELL, M.D., ROLAND JAYSON F. PUA,
M.D.; DOES 1 through 20, inclusive; and ROE
CORPORATIONS 1 though 20 inclusive.
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THI OF NEVADA AT LAS VEGAS |, LLC dba )
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)

)

)

)

)

Defendants. )
)

DEFENDANT HEALTHSOUTH REHABILIATION HOSPITAL OF DESERT CANYON,
LLC dba HEALTHSOUTH DESERT CANYON REHABILITATION HOSPTIAL’S
JOINDER TO DEFENDANT AKEKSANDER KRIVONOVSKIY, M.D.’S

-1-
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SUPPLEMENTAL BRIEFING REGARDING PLAINTIFF’'S ABUSE OF A
VULNERABLE PERSON CLAIM UNDER NRS § 41.1395

Defendant HEALTHSOUTH REHABILIATION HOSPITAL OF DESERT
CANYON, LLC dba HEALTHSOUTH DESERT CANYON REHABILITATION HOSPTIAL
by and through their counsel of record, Lynn M. Hansen, Esq. of the law firm of
JIMMERSON HANSEN, P.C., hereby join DEFENDANT AKEKSANDER
KRIVONOVSKIY, M.D.S SUPPLEMENTAL BRIEFING REGARDING PLAINTIFF'S
ABUSE OF A VULNERABLE PERSON CLAIM UNDER NRS § 41.1395 and adopts
those arguments as if fully set forth herein.

The arguments set forth in Defendant Krivonovskiy, M.D.'s Supplemental
Memorandum of Points and Authorities in Support of his Motion apply to Defendant
Healthsouth Rehabiliation Hospital of Desert Canyon, LLC dba Healthsouth Deserf
Canyon Rehabilitation Hospital hereby joins said Motion.

Accordingly, Defendant respectfully request that said Motion, along with this
Joinder, be GRANTED.

Dated this __Z(~of August, 2013.
JIMMERSON HANSEN, P.C.

LYNN M. HANSEN, ESQ.

Nevada Bar No.: 0244

JAMES M. JIMMERSON, ESAQ.
Nevada Bar No. 12599

415 South 6" Street, Suite 100

Las Vegas, Nevada 89101

Attorneys for Defendant

Healthsouth Rehabilitation Hospital of
Desert Canyon, LLC dba Healthsouth
Rehabilitation Hospital of Desert
Canyon, LLC
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CERTIFICATE OF SERVICE

| hereby certify that service of a true and correct copy of DEFENDANT
HEALTHSOUTH REHABILIATION HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOUTH DESERT CANYON REHABILITATION HOSPTIAL'S INTITIAL
APPEARANCE FEE DISCLOSURE was made on the /L day of August, 2013, as

indicated below:

X By first class mail, postage prepaid from Las Vegas, Nevada

pursuant to N.R.C.P. 5(b) addressed as follows below

By facsimile, pursuant to EDCR 7.26 (as amended)

By receipt of copy as indicated below

Brain F. Zimmerman, Esq.
ZIMMERMAN LAW FIRM

7201 W. Lake Mead Bivd., Suite 110
Las Vegas, Nevada 89128
Attorneys for Plaintiff

Fax No.: 702-228-8917

John H. Cotton, Esq.

Katherine L. Turpen, Esq.

COTTON DRIGGS WALCH HOLLEY
WOLSON & THOMPSON

400 South 4™ Street, 3" Floor

Las Vegas, Nevada 89101

Attorneys for Defendant

Andrea Pernell, M.D.

Fax No.: 702-791-1912

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN
& SANDERS

7401 West Charleston Bivd.

Las Vegas, Nevada 89117

Attorneys for Defendant

Roland Jayson F. Pua, M.D.

Fax No.: 702-385-7000

Mark. J. Bourassa, Esq.

BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

Attorneys for Plaintiff
Fax No.: 702-851-2189

V. Andrew Cass, Esq.
Keith A. Weaver, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendant

Aleksandr Krivonovskiy, M.D.

Fax No.: 702-893-3789

Dale A. Hayes, Esq.
Jason M. Gerber, Esq.

MARQUIS AURBACH COFFING

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Defendant

THI of Nevada at Henderson Healthcare
Center & THI of Nevada at Las Vegas |,

LLC dba Harmon
Rehabilitation Hospital
Fax No.: 702-856-8923
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Robert D. Rourke, Esq.

ROURKE LAW FIRM

10161 Park Run Drive, Ste. 150

Las Vegas, Nevada 89145

Attorney for Defendants

THI of Nevada at Henderson
Convalescent, LLC, dba Henderson
Healthcare Center & THI of Nevada at Las
Vegas |, LLC dba Harmon Medical and
Rehabilitation Hospital

Fax No.: 702-515-7441
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Electronically Filed
08/30/2013 10:55:40 AM

TRAN Qi b s

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN HUPPERT,
CASE #A666641

Plaintift, DEPT. XXX

VS.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON
LLC,

et et et gt ettt “vapt “vapmtt” “apat® “apmet et “wapmut” “vagma”

Defendant.

BEFORE THE HONORABLE JOANNA S. KISHNER, DISTRICT COURT JUDGE
TUESDAY, AUGUST 6, 2013

TRANSCRIPT OF PROCEEDINGS:
ALL PENDING MOTIONS

APPEARANCES:
For the Plaintiff: BRIAN F. ZIMMERMAN, ESQ.
MARK J. BOURASSA, ESQ.
RENEE MAXFIELD, ESQ.
For the Defendants: KEITH A. WEAVER, ESQ.

DAVID M. BRAY, ESQ.
KATHERINE TURPEN, ESQ.
JASON M. GERBER, ESQ.
CARRIE J. PRIMAS, ESQ.

RECORDED BY: RACHELLE HAMILTON, Court Recorder
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TUESDAY, AUGUST 6, 2013, AT 10:05 A.M.

THE COURT: Page 3, 4, Huppert vs. Healthsouth.
Does that take care of the rest of everybody who's here?

MR. ZIMMERMAN: Good morning, Your Honor, Brian Zimmerman for the
Plaintiff.

MR. BOURASSA: Good morning, Your Honor, Mark Bourassa for Plaintiff as
well.

MS. MAXFIELD: Good morning, Your Honor, Renee Maxfield for Plaintiff.

MR. WEAVER: Good morning, Your Honor, Keith Weaver for moving party
Dr. Krivonovskiy.

THE COURT: Does it matter whatever order?

MR. GERBER: Good morning, Your Honor, Jason Gerber for Defendants
Harmon Medical and Rehabilitation Hospital and Henderson Healthcare Center.

MS. PRIMAS: Good morning, Your Honor, Carrie Primas for Defendant
Healthsouth Rehabilitation Hospital Desert Canyon.

MS. TURPEN: Katherine Turpen for Defendant Dr. Andrea Pernell.

MR. BRAY: David Bray for Defendant Dr. Roland Pua.

THE COURT: Okay, so | think we've gone through everyone, at least on my
caption. Wait we have — that's on my other matter. Okay.

[Colloquy]

THE COURT: Okay, it's your motion to dismiss with joinders thereto so.

MR. WEAVER: Thank you, Your Honor. In a nutshell the Court may recall
that this is round two on the vulnerable person claim. We would just reiterate as we

did last time that there — by way of the factual allegations are identical this time
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around as they were last time, but there are no allegations that Mr. Huppert was
abandoned, that he was denied food or shelter, that he was a victim of theft or
embezzlement, or that he was a victim of any type of physical abuse or anything
else. So we're back to this yet again being a straight forward medical malpractice
action where the only foot in the door for Plaintiff is because he meets the criteria of
being a vulnerable person under the statute because of his paralysis. But the
elements of the abuse of a vulnerable person are not met in this round two, just like
they weren’t met in the first time where they claim that there was an abuse and then
abandoned it, and now are claiming there’s neglect. There is no neglect.

The factual allegations are the exact same for the vulnerable person
cause of action as they are for the med mal cause of action, and those allegations
are not that Mr. Huppert did not receive any care, the claim simply is that he did not
receive adequate care. In other words it's a classic med mal cause of action where
Plaintiff claims that he should have gotten different care, not that he didn't get any
care at all.

THE COURT: Thank you. I'm going to let them do the joinders first so that
you can respond in toto. Anybody else wish to speak on this?

MS. TURPEN: Just briefly, Your Honor. We've joined in the motion. |
represent Dr. Pernell. We would also take this one step further and that it’s our
position that this Plaintiff doesn't meet the criteria of being a vulnerable person. He
is not an elderly person nor is he a dependent adult. This is an individual who was
still able to make decisions about his medical care including decisions about
whether or not he was — what type of care he was going to receive. So he’s not
truly what is contemplated under the vulnerable person and elder abuse statute as

somebody who qualifies for those protections, so this vulnerable abuse statute
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which is intended for elderly persons and dependent adults doesn’t apply to Mr.

Huppert.
THE COURT: | did have a quick question on that one, because | didn't see a
cite. | mean | see the statutory citation —

MS. TURPEN: The statute.

THE COURT: | didn't see a case and —

MS. TURPEN: | can't direct you to a case that specifically says that, Your
Honor. You're right, | can't. But the fact of the matter is what is contemplated by
the elder abuse statute is to protect elderly persons or dependent adults, for
example somebody who is — carries a diagnosis of a mental impairment or a mental
delay, or a serious mental iliness or mental retardation. None of those things apply
to Mr. Huppert. He wasn’'t a ward. He wasn’t anybody’s ward. He wasn’t a ward of
the state. He wasn’t — he had not relinquished his medical decision making to
anybody else. He doesn’t — so he doesn’t fall under those parameters of what's
contemplated of who's supposed to be protected.

Just the mere fact that he has paralysis does not make him a
vulnerable person. Under that definition of what makes him vulnerable, every
person who is in a hospital then would qualify for the protections of this statute.
Every person who has surgery, every person who has a gait problem or has a
problem mobilizing would then become a vulnerable person, and that’'s not what's
contemplated by the statute.

THE COURT: Okay. Counsel.

MR. ZIMMERMAN: Yes, Your Honor. | find it somewhat incredible the
representations made to the Court by defense counsel. They're totally inaccurate.

First of all, clearly there’s no authority for revising what the statute says
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about who a vulnerable person is. A vulnerable person is one who can't care for
his — can't attend to his own daily needs and we've adequately pleaded that Mr.
Huppert, who was involved in an ATV accident, who became a paraplegic, was
unable to care for himself and he was unable to see the backside of his body, or do
anything with respect to that. And what we have shown, Your Honor, is that Mr.
Huppert had mild redness on his back of his buttocks.

| actually provided Your Honor with colored copies twice to make sure
that you did have colored copies of the photographs. One is an attachment to the
complaint as Exhibits 3 and 4 of the condition of Mr. Huppert’'s buttocks and his
back. | also provided it — a colored copy in our courtesy copy to the Court in the
opposition so that — because when you file things electronically everything gets
turned into black and white on Wiznet so | wanted to make sure that the Court
could see what we're talking about.

Mr. Huppert, contrary to Dr. Krivonosvkiy's lawyer’s blatant attempt to
misstate the facts of the case, has alleged directly within the statute that there was
a failure, an undertaking to provide care for a vulnerable person and a failure to
provide that care. They don’t get to classify who a vulnerable person is by saying
they are all these other things that apply to elders, that are all these other things
that apply to people who have had financial abuse or physical abuse. 41.1395 is
very clear that one who undertakes to provide for the medical needs of a vulnerable
person, if they fail to do so that is neglect. We have alleged neglect.

If you recall, Your Honor, there was some discussion during the first
motions to dismiss and | simply said to you | could plead that better, and Your
Honor gave me the opportunity to do so.

| have pleaded the vulnerable abuse statute clearly separately and
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distinct from the medial malpractice cause of action. What counsel has done in
their arguments is they are referring to sections of the second amended complaint
that are not incorporated by reference in the vulnerable person abuse cause of
action. And they're saying well see they've alleged medical malpractice. There is
nothing in either the medical malpractice statute or the vulnerable person abuse
statute that says that they’'re mutually exclusive. In fact in this case we have
someone who unfortunately was laying on his back because he was a paraplegic
and he had some mild redness when he got at one of the hospitals. He wound up
with a big hole in his back because they failed to treat him.

Now the fact that they may have provided some treatment is irrelevant
to whether or not their conduct was the egregious type of conduct that essentially
amounts to neglect under the vulnerable person abuse statute. The fact is though
Is all | have to do to get by a pleading stage is show that there’s some chance to
recover. They have to show that it's beyond doubt that we could recover under no
theory. This is not the trial of the case. We get to try the case with the trier of fact
and they get to decide based upon jury instructions based upon 41.1395, whether
there was or was not negligent by failing to provide care that the Defendants
undertook to provide to this vulnerable person.

It's incredible that counsel might argue that someone who cannot care
for himself is the same as somebody who's just in the hospital. Mr. Huppert wasn’t
just some person in the hospital, he was a paraplegic who had been involved in a
serious accident who couldn’t move on his own. We've alleged that in the
complaint. He couldn’t take care of his basic needs. That is a very important fact
because they undertook to provide for those basic needs including his medical care

but failed to do so.
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They cite California law and | find that somewnhat incredible because
California law supports our position that you can allege both an elder abuse and a
professional negligence claim given the right facts. And if these aren’t the right
facts there never will be the right facts in Nevada. There’'s nothing that the
legislature did in enacting both these statutes to say well gee you know if you're in
the hospital you can't qualify for vulnerable person abuse. There’s nothing that the
legislature did to say well gee, if your in the hospital and they fail to treat you and
you get a big hole in your back, you're limited to your recovery on medical
malpractice theory. You can't recover as a vulnerable person based upon the
statute that’'s intended to protect these vulnerable people.

THE COURT: Going to the point raised, under your analysis wouldn’t
anybody who comes to a hospital whether they're coming in an ambulance or not
be viewed as a vulnerable person?

MR. ZIMMERMAN: No. If someone’s unconscious, they're unable to take
care of themselves, they would be a vulnerable person. Someone who —

THE COURT: That means every single surgery which uses anesthesia is
going to fall into that definition, wouldn’t it?

MR. ZIMMERMAN: Well if there's ongoing care — an obligation to provide
ongoing care and they don’t provide it during while this person’s anesthetized. But
that would be a rare circumstance. That might be somebody in a coma who's
continually anesthetized.

But we're not dealing with somebody who went in for, you know, foot
surgery, they put him out.

THE COURT: I'm not minimizing the surgery, what I'm taking is the — I'm

asking a question just like | asked defense counsel.
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MR. ZIMMERMAN: | understand.

THE COURT: A question about whether there was case on point because —
that was a question that I'm asking you because they raised the issue that under
the definition that you propose wouldn’t that take into account most anybody who
goes to the hospital? | mean obviously we're not talking out —

MR. ZIMMERMAN: |don’t — | don'’t think so. But you know the interesting
case is there’s the Sababin case that they try to distinguish on its facts where
somebody developed pressure ulcers under very similar circumstances to my
client.

My client was not aware that he had a pressure ulcer that had been
diagnosed when he first got to Healthsouth Henderson. It's alleged in the complaint
that different things happened to him at different times and it's kind of somewhat
disingenuous for the Defendants all to join in to Dr. Krivonovskiy’'s motion to
dismiss. There are different allegations factually as to each defendant as to what
they did to negligent my client. They don'’t really address what they did to negligent
my client, they just say oh well this is alleged as to what was done wrong to
constitute malpractice.

Nevada requires a specific pleading of malpractice, requires a specific
affidavit from a medical person for the malpractice part of the case. It doesn’t
require such an affidavit for the vulnerable person abuse. And in fact what they're
trying to do — in fact it was Dr. Pernell who tried to do that — they're trying to refer to
the affidavit of Dr. Wang who had simply provided his affidavit for the medical
malpractice part. They refer to in all of their pleadings the allegations of the cause
of action for professional negligence and medical malpractice saying see he’s

alleging the same thing. We have not alleged the same thing in both causes of
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action. We are entitled to plead even if these counts were inconsistent —
Inconsistent counts. This isn't the time if — even if there was an election of
remedies that we would be forced to elect. Even if we were forced to elect at trial
which theory we’'d go to before the jury, it's not at the initial pleading stage.

THE COURT: But what they're asking me to rule on is it a matter of law. At
least raised by Dr. Prell [phonetic]. A little different argument raised initially, but
also more so in — sorry, Pernell, | mispronounced it — is as a matter of law this
statute doesn’t apply to your plaintiff. So | asked them if they were aware of a case.
Are you aware of a case where the Supreme Court has allowed this to happen?
Because my independent looking at this, because | didn't see a case on it,
everyone | found was people who were viewed either mentally incompetent or
elderly. | don’t see a single case where it's allowed an extension of this statute to
these type of circumstances.

MR. ZIMMERMAN: Well you know the mere fact —

THE COURT: And | presume you all did more time in research then |
probably did, but.

MR. ZIMMERMAN: Yes. The mere fact that the Nevada Supreme Court
hasn’t addressed some issues has never stopped us, you know, before in any of
these cases over the years that |'ve practiced here so.

THE COURT: No but —

MR. ZIMMERMAN: The fact is that this issue has been addressed by the
California Supreme Court and, you know, essentially the Court under those
circumstances held that somebody who was, you know, a person who couldn’t care
for themselves, who developed pressure ulcers because they couldn’t care for

themselves qualified as a vulnerable person for — held for abuse or a vulnerable
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person abuse under the California statute.

There's a definition that's a statutory definition though that makes it
very clear that Mr. Huppert falls right in there. He can't tend to his own daily needs.
And | don’t really know that we need to address what about all the thousands of
patients who can attend to their daily needs. This is one person’s case, not the
whole issue of can everybody in the hospital sue for vulnerable person abuse. This
is the floodgates argument. It doesn’t make any sense in this case.

THE COURT: Okay. Thank you. You get last word. It's your motion.

MR. WEAVER: Your Honor, it does make sense because under Mr.
Huppert's theory anybody in the hospital, as he says, who's over 60 could with
nothing more than a claim of medical malpractice. So —

THE COURT: But he's not over 60 —

MR. WEAVER: No I'm —

THE COURT: —he’s 45isn't he?

MR. WEAVER: Yes, but —

MR. ZIMMERMAN: Yeah he — we're not saying anything about anybody over
60.

THE COURT: Okay, sorry. Thank you. Please continue.

MR. WEAVER: My only point was that Your Honor is if all you look at are the
words of the statute with nothing else having anything else to matter, any person
who is over 60 per the statute who has a med mal claim can sue for vulnerable
person abuse in order to get around the statutory caps that the people of Nevada
wanted in med mal causes of action.

So | think you do need to look further than just at the words of the

statute and that’'s why in looking as well at the words of the statute that talk about
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their needing to be a depravation of food or shelter or victim of theft or
embezzlement, this is not the type of case that the legislature intended for there to
be an abuse of the vulnerable person under any circumstances where the
allegations and the facts are identical for this cause of action as it is for the
vulnerable person.

Now counsel for Mr. Huppert says there’s no California case that says
a professional negligence action is mutually exclusive to the vulnerable person if
we’re looking to California, which he says we need to. Well there is. That's exactly
what the Delaney case says, the California Supreme Court, is that where you plead
the same facts for medical malpractice as for in California elder abuse or here
vulnerable person. They are mutually exclusive. There are not different facts pled
here so it's the same as in California under the Delaney case.

THE COURT: Okay.

MR. ZIMMERMAN: Your Honor, if | might just respond. There are different
facts pled here. That is a very slanted version of what's pleaded. The pleading
speaks for itself and —

THE COURT: And that's what the Court’s looking at. I'm looking at the
pleading. You're done, you had a last joinder and then we’ll —

MR. WEAVER: Thank you, Your Honor.

MR. GERBER: You could go first if you want, that’s no problem.

MS. TURPEN: | was just going to reiterate, Your Honor. It's very simple,
he’s neither mentally incompetent nor elderly, and he’s not entitled to the protection
under that — our stat — under the Nevada statute as it's written. It doesn’t apply. As
a matter of law that claim should be dismissed.

MR. GERBER: Your Honor, Jason Gerber for Harmon Medical Rehabilitation
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and Henderson Healthcare, and | only got up Judge because Mr. Zimmerman was
really fast the first time around and | didn't get a chance to make an initial
argument. But he did bring up an issue that the — the joinders might in some way
be improper because the factual allegations against Dr. Krivonovskiy and some of
the other joining defendants weren’t the same.

Your Honor, first of all mister — Dr. Krivonovskiy was an independent
contractor at one of our facilities so allegations that he didn't provide proper care or
allegations that if he didn't provide — the instructions that he provided to our staff to
follow weren’t proper.

Additionally Your Honor, | would say that the character of the entire
complaint, as Dr. Krivonovskiy’s attorney has already argued, is one of alleged
negligent care not one of no care provided. And that's why the basis under which
we filed our joinders to the motion, Your Honor.

MR. ZIMMERMAN: Your Honor, if | may respond.

THE COURT: Yes.

MR. ZIMMERMAN: The Henderson Healthcare does not, under the recent
interpretation of the medical malpractice statute, fall within healthcare provider.
They're being sued for professional negligence because they are a skilled nursing
facility. So the whole medical malpractice issue doesn’t even apply to Henderson
Healthcare. And so that’s one of the issues.

The other issue is there’s a difference between negligence due to
nonfeasance and neglect. But nonfeasance, a failure to act, is one of the bases for
a negligence claim. They failed to provide care to my client. They failed to do
anything as | pointed out for seven days while he laid in his own excrement and his

hole in his back developed and got bigger and got infected. That is neglect.
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We've alleged a classic case of neglect and the mere fact that
emotional arguments are being made that oh save the doctors, save the hospitals
because that was the will of the people, that is not really what the will of the
legislature was, which is the will of the people. They enacted two statutes and both
those statutes apply to my client. He has various rights under both those statutes.

THE COURT: Here's what I'm going to ask you all. Is anyone interested in
providing me some legislative history in a supplemental briefing?

MR. WEAVER: Sure. We provided some but we will be happy to provide
more.

MR. ZIMMERMAN: We'd be happy to do that, Your Honor, if you like.

THE COURT: Okay, because honestly I'm not saying that | will view the
statute as ambiguous, but | always like to have the review a little bit on the
legislative history in case that would be appropriate. So I'm not requiring any
supplemental briefings but since I've already had a couple of offers here’s what
we're going to do. And then you're going to move on to your punitive damages
because | need to get my ten o'clock too.

How much time do you all want because I'm going to defer it to a
chambers calendar again for oral argument. I'm going to defer to chambers
calendar but | can defer it to a time that’'s convenient to you all with where you're at
in this case. So | can defer it either to the 16" or the 23, whichever date makes
sense for you all and the only thing I'd ask is any supplements to the extent
anybody wishes to provide a supplement. No supplements are required but the
Court will take into consideration what other supplements | get — by the Wednesday
before. So you can either give it to me the 14™ or the 21%, depends on if you want

the 16" or the 23™: what works?
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1 MR. ZIMMERMAN: The 23™?

2 MS. TURPEN: | would request the 23™ as well, Your Honor.

3 MR. ZIMMERMAN: Your Honor, we're going to sweeps this afternoon. This
4 |is the case that we did have a trial date, it was reassigned to Your Honor and we

5 ||don’t know when the trial date’s going to be. It was going to be in April.

6 THE COURT: 2014. Is there a problem with that date?

7 MR. ZIMMERMAN: No, there’s no problem.

8 THE COURT: Oh.

9 MR. ZIMMERMAN: What we had — we had a trial date assigned to Judge
10 1| Villani.

11 THE COURT: Trial dates stay — departments may move but trial dates stay.

12 1| So you are firm set —

13 MR. ZIMMERMAN: Okay, that was unclear to me —
14 THE COURT: Oh sure.
15 MR. ZIMMERMAN: - because of a comment you made to use the last time

16 ||we were here, but | now understand.

17 THE COURT: | think somebody was making a — well, somebody making a

18 || request with regards to where the posture was. The only time it would be different
19 |lis — let’s see what you guys — actually — very interesting. For sweeps, | guess, we
20 || showed it — whatever date you had we were set, we had it as firm. There

21 || sometimes is changes at sweeps. My comment was sometimes changes at

22 || sweeps because if moving it to — it's not a department, you guys are blocked out for
23 || my department, but if — do | have — wait a second. | just want to make sure this

24 |lwas not the one case that they had double-assigned me. Thank you for the

25 [|reminder. This was the one.
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The way that — you all had a 15 to 20-days estimate and this was April
21%. They had already — | had already been assigned a different firm med mal to
start May 5, 2014, okay? And that was 10 to 13 days. So that one is left, thanks
for the reminder — is left up to sweeps because if your estimate is accurate as to the
amount of time you all need then it looks like they did assign me two cases with a
little overlap and my assumption is they will take care of that at sweeps. But once
again | don’t even know if — the other case could have resolved because nobody’s
given us notification. So that will be taken care of.

We've got time. Even if they had to move you back a week or two
we've got time for the case so. I'm going into that assumption meaning you all have
time for me to rule on this on the 23™. It doesn’t impact anything does it?

MR. ZIMMERMAN: We do, Your Honor. It doesn’t impact anything.

MS. TURPEN: No, we're fine.

THE COURT: The sweeps, does the 23™ — do you have the — any
supplements anybody chooses to do by the 21 does that give everybody enough
time to the extent anybody’s taking me up on the offer?

MR. ZIMMERMAN: Yes, that's fine for us.

THE COURT: Whoever — I'm not — okay.

MS. TURPEN: Just to clarify, so then out briefing is due to you by the 21°?

THE COURT: By the 21, yes. And it will be on chambers calendar, no
appearance is necessary on the 23™. Has everyone had an opportunity fully to
argue to the extent they wish to argue on this issue?

MR. ZIMMERMAN: Yes, Your Honor.

MR. WEAVER: Yes, Your Honor.

MR. GERBER: Yes, Your Honor.
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THE COURT: The one’s | haven't heard from?

MR. BRAY: | just wanted to — | don’t want to repeat the motion but just
wanted to highlight the — that there is —

THE COURT: Although | know who you are you do need to state who you
are —

MR. BRAY: Oh sorry.

THE COURT: — and on behalf of which client so that are recording is clear.

MR. BRAY: David Bray for Defendant Roland Pua.

COURT CLERK: Bar number please.

THE COURT: Thank you.

MR. BRAY: 12706.

| just wanted to highlight the three instances in which Plaintiff concedes

that Dr. Pua provided care and treatment. He actively monitored Plaintiff's
condition. He had ordered three different antibiotics to be administered as well as
transferred him to an emergency room department at St. Rose Hospital. So the
claim that there was no care and treatment provided whatsoever is clearly incorrect.
Thank you Your Honor.

THE COURT: Thanks, but you can appreciate for a motion to dismiss | have
to assume everything’s true.

MR. ZIMMERMAN: And also —

THE COURT: | look at a 12(b)(5) standard.

MR. ZIMMERMAN: Right, and also Your Honor, we don’t have to allege that
there was no treatment, it was just a failure to provide treatment.

THE COURT: | appreciate. | take everybody’s argument. | want to make

sure everyone has an opportunity to have an argument. | have the pleadings. | will
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get supplemental to the extent that anybody chooses to do so by the 21°'.

We need to give you a few moments on punitive damages because we
need to deal with that rather than continuing it a second time because | know your
argument it is rises or falls with the other one but your argument is it doesn',
they're two separate bases so let's — to the extent anybody wishes to say anything
on punitive damages I'll give you a few moments then I'll go to my ten o'clock.

MR. WEAVER: Thank you, Your Honor.

With regard to the punitive damages there are absolutely no specific
factual allegations other than that there wasn’t adequate treatment, it’s just simply
as to what my client Dr. Krivonovskiy lumped with everybody is that he knew that
there was a pressure ulcer that was getting worse and that he documented it, and
that it developed to be a stage four and that it was documented and photographed
as such.

There are no specific factual allegations of what Dr. Krivonovskiy did
according to what they call a cause of action for punitive damages, which obviously
punitive damages aren’t a cause of action. But to the extent they want to set it out
the bottom line is there — is a requirement of factual specificity, not just conclusory
allegations that Dr. Krivonovskiy was despicable.

So again when you're putting at risk someone’s livelihood, their home,
their personal assets, the law requires specificity of what those facts are that give
rise to the punitive damages claim, not just conclusory allegations of which there
are that he was despicable.

THE COURT: Okay. Thank you. Anybody else before we go over to
Plaintiffs?

MS. TURPEN: That same applied to Dr. Pernell, Your Honor, that Plaintiff
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hasn’t pled that she acted maliciously, fraudulently, oppressively when she treated
this patient. And again | think that it follows if the Court were to dispose of the elder
abuse claim, the elder vulnerable abuse claim, there’s really nothing for what
should be a prayer for punitive damages versus a cause of action for punitive
damages to attach to.

THE COURT: Okay. Anybody else? No, okay. Thank you so much.

MR. ZIMMERMAN: Punitive damages, Your Honor, essentially arise from
someone’s conduct and conscious disregard of the rights and safety of the Plaintiff.
They want to address different standards for punitive damages, despicable
conduct. A doctor who undertakes to treat a patient, who lets him lie there in his
own excrement, doesn’t to anything to treat him, makes the conscious decision
despite the fact that he has a hole or redness in his back, and a hole in his back.
That is the type of conduct that we’ve alleged was done with knowledge of the
Plaintiff's condition in conscious disregard of his rights and safety. That's what we
have to allege. That's implied malice under Nevada law, under punitive damages,
and we don’t have to allege more than that.

We've alleged a lot of facts in this complaint, much more than usual |
think if Your Honor does — I'm sure she’s read this complaint, and we have alleged

THE COURT: Since | just cited to certain paragraphs a few moments ago
you might have that idea.

MR. ZIMMERMAN: | had that idea because | was sure you had read this
complaint. And so this is a very fact-oriented complaint and — you know | didn't
mean any disrespect to the Court, | was just noting —

THE COURT: No worries.
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MR. ZIMMERMAN: - that you had read it.

In any event, | think that we have met the standard to allege conscious
disregard of the rights and safety of the Plaintiff. There’s a difference of opinion as
to whether punitive damages should be alleged separately or just part of a cause of
action. | defend cases. Lots of times | try to knock out the punitive damages. |
think this is a case at the pleading stage, we've met the burden for punitive
damages. Whether we go to the jury on punitive damages depends upon, you
know, obviously what proof is educed at trial. But this is just the pleading stage and
| think we've pleading it adequately.

THE COURT: | presume since you haven't popped up you haven't had
anything additional, is that correct?

MR. BOURASSA: Your Honor, Mark Bourassa. |I'm just enjoying the show,
thank you.

THE COURT: No worries, | just wanted to make sure I'm giving everybody a
full opportunity. Okay, last.

MR. WEAVER: Your Honor, with all due respect it's time to stop claiming
that the complaint says things it doesn’t say. That counsel for Mr. Huppert keeps
saying that it's alleged that Mr. Huppert was lying in his own excrement for days
with a hole in his back. Nowhere with regard to my client does it say anything even
remotely similar. The allegations as to my client are that he treated him daily, he
gave him Sentinol [phonetic] and he ordered an air mattress.

So it needs to, with all due respect, not keep coming up that there are
these allegations of egregious neglect and all these other facts that aren’t alleged
with regard to either the vulnerable person claim or the punitive damages claim.

Finally the law is that it does need to be pled with specificity. Looking
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at California law, since there’'s no Nevada law on point, the Brousseau case that we
cited says that mere conclusory allegations of malice, fraud and oppression are not
enough. There needs to be specific facts, and there aren’t specific facts let alone
the ones that he keeps saying.

THE COURT: Okay, everybody’s given a full chance? Okay.

Just for efficiency purposes, I'm just going to include my ruling on the
punitive damages at the same time on the 23" that | do as to the vulnerable person
statute, so that way we don’t have two orders triggering with two different time
periods, okay?

So that's also going to be no further briefing please on this topic.

MR. WEAVER: Did you say no further briefing?

THE COURT: No. Why is somebody making a request?

MR. ZIMMERMAN: No, Your Honor.

THE COURT: I'm glad you all showed up, you saw the way my day’'s going,
you know. |I'm going to have someone claiming there’s no notice or, you know, not
showing up so.

The 23" you'll get my ruling. Whatever | have on the 21 will be
considered for the 23™ in addition to the record we currently have, and all oral
arguments contained therein.

MR. WEAVER: Thank you, Your Honor.

THE COURT: Thank you so very much, and however you all need timing
we'll get this tried where we need it tried, okay?

MR. ZIMMERMAN: Thank you, Judge.

THE COURT: Thank you.

/1
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[Proceeding concluded at 10:39 a.m.]

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audio/video recording in the above-entitled case to the best of my ability.

RACHELLE HAMILTON
Recorder/Transcriber
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SUGGESTION OF DEATH UPON THE RECORD

Defendant, Roland Jayson F. Pua, M.D., hereby suggests, upon the record, the death of
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Electronically Filed
09/27/2013 02:25:41 PM
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LYNN M. HANSEN, ESQ. CLERK OF THE COURT
Nevada Bar No.: 244

JAMES M. JIMMERSON, ESQ.

Nevada Bar No.: 12509

JIMMERSON HANSEN, P.C.

415 South 6™ Strest, Suite 100

Las Vegas, Nevada 89101

Tel No.: (702) 388-7171; Fax No.: (702) 380-6406

mh@imimersonhansen.com

Imicdiimemrsonhansen.com

Attorneys for Defendant
Healthsouth Rehabilitation Hospital of Desert Canyon, LLC
dba Healthsouth Rehabilitation Hospital of Desert Canyon, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-12-866641-C

RYAN KIRBY HUPPERT, DEPT NO.: XXX
Plaintiff,

V8.

)

)

)

)

)

i
HEALTHSOUTH REHABILITATION HOSPITAL OF )
DESERT CANYON, LLC dba HEALTHSOUTH }
DESERT CANYON REHABILIATION HOPSITAL; )
THI OF NEVADA AT LAS VEGAS |, LLC dba }
HARMON MEDICAL AND REHABILITATION 3
HOSPITAL; THI OF NEVADA AT HENDERSON )
CONVALESCENT, LLC, dba HENDERSON )
HEALTHCARE CENTER; ANDREA ELIZABETH )
FERNELL, M.D., ROLAND JAYSON F. PUA, M.D.; )
DOES 1 through 20, inclusive; and ROE )
CORPORATIONS 1 though 20 inclusive. )
)

)

)

Defendants.

SUGGESTION OF DEATH ON THE RECORD
COMES NOW Defendant, Healthsouth Rehabilitation Hospital of Desert Canyon,

LLC dba Healthsouth Rehabilitation Hospital of Desert Canyon, LLC, by and through his

oA
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counsel of record, Lynn M. Hansen, Esq. of the Law Firm of JMMERSON HANSEN,
.G, and suggest upon the record, pursuant fo NRCF 25(a)(1), the death of Ryan Kirby

Huppert, Plaintiff, during the pendency of this action.

Q\\‘\\\‘
=3 ) Y

Dated this & of September, 2013

JIMMERSON HANSEN, P.C.

=

ERESTS
‘\‘S\

k“ o \b. e v 5 AR b bl

Nevada Rar No.: 0244
JAMES M., HMMERSON, ESQ.
Nevada Bar No. 12588
415 South 8" Street, Suite 100
L.as Vegas, Nevada 88101
Attorneys for Defendant
Healthsouth Rehabifitation Hospital of
Desert Canyon, LLC dba Healthsouth
Rehabilitation Hospital of Desert
Canvon, LLC
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CERTIFICATE OF BERVICE
| hereby certify that service of a true and cormect copy of SUGGESTION OF
DEATH ON THE RECORD was made on the c::j ~day of September, 2013, as

indicated below:

£ . By first class mail, postage prepaid from Las Vegas, Nevada

pursuant to N.R.C.P. 5{b} addressed as follows below

By facsimile, pursuant to EDCR 7.26 (as amended)

By receipt of copy as indicated below

Brian F. Zimmerman, Esg.
ZIMMERMAN LAW FIRM

7670 W. Lake Mead Bivd., Suite 140
Las Vegas, Nevada 89128
Attorneys for Plaintiff

Fax No.: 702-228-8917

John H. Cotton, Esq.

Katherine L. Turpen, Esg.

COTTON DRIGGS WALCH HOLLEY
WOLSON & THOMPSON

400 South 4" Street, 3 Floor

Las Vegas, Nevada 89101

Attorneys for Defendant

Andrea Permnell M.D.

Fax No.: 702-789-1912

David J. Mortensen, Esqg,

Chelsea R. Husth, Esq.

ALVERSON TAYLOR MORTENSEN
& SANDERS

7401 West Charleston Blvd.

Las Vegas, Nevada 88117
Altorneys for Defendant

Roland Jayson F. Pua, M.D.

Fax No.: 702-385-7000

Mark. J. Bourassa, Esq.

BOURASSA LAW GROUP, LLC

8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 88117

Attorneys for Plaintiff

Fax No.: 702-851-2188

V. Andrew Cass, Esq.

Keith A. Weaver, Esq.

LEWILS BRISBOIS BISGAARD & SMITH
8385 5. Rainbow Bivd., Suite 800

Las Vegas, Nevada 89118

Attorneys for Defendant

Aleksandr Krivonovskiy, M.D.

Fax No.: 702-893-378%

Lale A. Haves, Esq.

Jason M. Gerber, Esq.

MARQUIS AURBACH COFFING

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Defendant

THI of Nevada at Henderson Healthcare
Center & THI of Nevada at Las Vegas |,
LLC  dba Hammon Medical  and
Rehabilitation Hospital

Fax No.: 702-856-8823
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Robert D, Rourke, Esq.

ROURKE LAW FIRM

13181 Park Run Drive, Ste. 180

Las Vegas, Nevada 89145

Attorney for Defendants

T of Nevada at Henderson
Convalescent, LLC, dbhs  Henderson
Healthcare Center & THE of Nevads at Las
Vegas |, LLC dba Harmon Medical and
Hehabilitation Hospital

Fax No,: T02-815-T444

S
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Electronically Filed
ORDR 10/08/2013 02:40:31 PM

@I@;‘J.W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT, CASE NO.: A-12-666641-C

DEPT. NO.: KXXI

Plaintift,
Vs.

ORDER GRANTING IN PART AND
HEAL'THSOUTH REHABILITATION DENYING IN PART ALEKSANDR
HOSPITAL OF DESERT CANYON, LLC KRIVONOVSKIY, M.D.’S MOTION TO
dba HEALTHSOUTH DESERT CANYON DISMISS THE VULNERABLE PERSON
REHABILITATION HOSPITAL, THI OF ABUSE CLAIM AND PUNITIVE
NEVADA AT LAS VEGAS [, LLC dba DAMAGES CLAIM IN PLAINTIFE’S
HARMON MEDICAL AND SECOND AMENDED COMPLAINT
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON

CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES | through 20, inclusive;
and ROE CORPORATIONS 1 through 20
nclusive,

Defendants.

This matter came on for hearing August 6, 2013 at 9:30 a.m. Present at the hearing were Mark
J. Bourassa, Esc., Brian F. Zimmerman, Esq., and Renee Maxfield, Esq., counsel for Plaintilf Ryan K.
Huppert; Keith A. Weaver, Esq., counsel for Defendant Aleksandr Krivonovskiy, M.D.; Carrie [
Primas, FEsq., counsel for Defendant Healthsouth; Katherine Turpen, Ilsq., counsel for Defendant
Andrea Parnell, M.D.; David M. Bray, Esq., counsel for Defendant Roland Pua, M.D.; and Jason M.

Gierber, Esq., counse! for Defendant THI. The matter was continued te Department XXX1's Chambers

4841.9844-5589.1 7{@%
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Calendar to allow the parties suppiemental briefing on the legisiative history of NRS 41.1395 and the
internded definition of
a viinerable person, The Court allowed supplemental briefing by the parties, with ali supplements to
be submitted to the Court by August 21, 2013. Plaintitf filed a Supplemental Brief on August 20, 2013.
Defendant Krivonovskiy filed his Supplemental Briefing on August 20, 2013, Defendants THI of
Nevada and Andrea Pernell, M.D. filed Joinders to Defendant Krivonovskiv’s Supplemental Briefing
on August 21, 2013 and August 22, 2013, respectively. Defendant Roland Pua, M.D. likewise filed a
Joinder on August 23, 2013,

After reviewing the pleadings, supplemental briefing, applicable case law, and the argument of
parties, the Court finds as follows:

FINDINGS OF FACT

Defendant Krivonovskiy argued that Plaintiffs Second Amended Complaint must be dismissed for
failure to state a claim under NRCP 12(b)(5) because: 1) the allegations sound solely in medical
malpraclice, not a distinct vuinerable person abuse claim; 2) there are insufficient facts alleged to establish
a vulnerable person abuse claim, separate and apart from the medical malpractice claim; 3) any additional
facts pled to establish an alleged separate instance of vulnerable person abuse would be sham allegations
solely to maintain the cause of action; and 4) Plaintiff was not within the class of persons intended for
protection under the statute.

Defendant further argued that the punitive damages claim fails because the underlying vulnerable
person abuse ¢laim fails and because there are insufficient factual allegations in the Second Amended
Complaint to find that Defendant acted with oppression, fraud, or malice, express or implied.

Plaintiffs Opposition argued that the vuinerable person abuse claims are pled adequately; that as a
paraplegic, Plaintiff is a vulnerable person under NRS 41.1395(4)(c). In so doing, Plaintitt relied in part on
Its interpretation of California's statutory scheme, citing to Estafe of Shinkle, 97 Cal. App. 4th 990, 593
(2002). They also contended that the Supreme Court of Nevada's holding in Egan v.Chambers, 299 P3d
364 (Nev. 2013), that found claims for professional negiigence by non-medical providers to be outside of
the NRS 41A.071 affidavit requirement, should sway the Court and allow the vuinerable person abuse

claims to go forward against the non-medical provider Defendants.

4241-9844-5589.1 7
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fn their supplemental briefing both parties assert that the legislative history as well, as their
interpretation of the statute supporis that particular party's position.

CONCLUSIONS OF LAW

The record in this matter was well briefed and fully argued and the Court rufes as follows:

NRCP 12(b¥5) provides, in pertinent part, that a party may move the Court for a dismissal for
"faiture to state a claim upon which réEief can be granted .. ." NRCP 12(b)}(5). In reviewing a motion {o
dismiss under NRCP 12(b)}(5), a court must recognize all factual allegations in the complaint as true and
draw all inferences in, the plaintiff a favor. A complaint "should be dismissed only if it appears beyond a
doubt that it could prove no set of facts, which, if true, would entitle it (o relief.” Buzz Stew, LLC v. City of
North Las Vegas, 124 Nev. 224, 227-28 (2009).

In this case the issue is not whether NRS 41.1395(4) could apply to a Plaintiff who is a paraplegic
but is whether the Complaint in this case is pled such that Plaintiff Huppert could recover under NRS
41.1395. Looking to the Complaint’s allegations they do not meet the language or purpose of NRS
41.1395. The plain language of the statute as confirmed by the Legislative History shows that Plaintiff
Huppert factual circumstances as alleged in his Complaint do not fall within, the ambit of NRS 41.1395'
protections. As such, the Court must dismiss the Fourth Cause of Action and the attendant claim for
punitive damages within that cause of action.

With respect to the portion of the punitive damages request set forth in the Third Cause of Action

that is not based on NRS 41.1395 that request/claim meets the threshold of a motion fo dismiss,
/1
Iy
/17
11
/17
[
{1/
177
[

4847-9844-5589.1 3
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ORDER
Accordingly, the Court GRANTS in part and DENIES in part Defepdant Alelsandr Krivonovskiy,
M.D.'s Motion to Dismiss the Vulnerable Person Abuse Claim and Punitive Damages Claim In the
Plaintiff’s Second Amended Complaint and the Joinders thereto, The Court GRANTS Defendant Aleksandr
Krivonovskiy, M.D.'s Motion fo Dismiss the Vulnerable Person Abuse Claimy and the Joinders thereto and
DENIES the Motion and Joinders without prejudice as to the punitive damage claim to the extent that it is
not based on the Vulnerable Person Abuse Claim, This decision sets fotth the Court’s intended disposition
on the subject but anticipates further order of tﬁe Court to make such disposition effective as an order or
iudgment.
DATED: s K
Ny JOANNA S. KISHNER
/ i ﬁ"gm\ :
" . KISHNER ™
CT COURT JUDGE
q.:“-q. i3 (ﬂ#
Respectiully submitted,
LEWIS BRISROIS BISGAARD & SMITH LLp
Byq/) WM%%%
NAUSHEEN KAZALBASCH, ESQ.
Nevada Bar No. 12984
Attorneys for Defendant Aleksanr_r Krivonovskiy,
M.D.

Approved as to Form and Content:

o Qo tudidd e

Brian F. Zimmerman '

Nevada Bar No. 7570 # e M;
Zimmerman Law Firm

A Professional Corporation

7201 West Lake Mead Blvd,, Suite 110
Las Vegas, Nevada 89128

Attorneys for Plaintiff

Ryan Kirby Huppert

4841-9844-5688.1 4
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Approved as to Form and Content:

Mark K Beur@?{ o
Nevada Bar Nd&. 7999 .
Bourassa Law Group, LLC

8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

Attorneys for Plaintiff

Ryan Kirby Huppert

Approved as to Form and Content:

David J. Mortensen

Chelsea Hueth

Alverson, Taylor, Mortensen & Sanders
‘7401 West Charleston Blvd.

Las Vegas, NV 86117

Attorneys for Roland Jayson I, Pua, M D

Approved as to Form and Content:

John H. Colton
COTTON, DRIGGS WALCH HOLLEY WOLOSON & THOMPSON

400 South 4™ Street, 39 Floor
Las Vegas, NV 89101
Attomeys for Andrea Elizabeth Pernell, M D.

Approved as to Form and Content:

By

Lyon M. Hansen

James M. Jimmerson

JMMERSON HANSEN, P.C,

415 South 6" Street, Suite 100

Las Vegas, NV 89101

Attorneys for Healthsouth Rc—::hablhtatmn Hospital Of Desert Canj,m-n

4841-5844-5589,1 5
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i Approved as to Form and Content:

Mark . Bourasss

Novardy Bar No. 7999

Bourassa Law Group, LLC

5668 Spring Mountam Road, Suite 101
lLas Vepas, Mevada 85117

Altomeys for Plaintff

Ryan Kirby Huppert

Appruved as to Farm and Content:

Chelsel Hueth

David { . Mortensen
Abverson, Tayler, Morisosen & Sanders

‘ 7401 West Charleston Blvd,

Y.as Vepas, NV 89117
Attorneys for Raltand Jayson . Pua, M D,

(>

Approved-as-te-Fogm end Coptent!

‘B}{ \ p ‘l [ : ” " "V j’ . ‘ .

’ Sauth g% Sireet, 3% Floor
as Vegss, NV 85191
" Atlomneys for Andrea Eiizabeth Pemefl, M, D

r=~. , DRIGGS, WALCH, HOLL, %owsow & THOMPISON

Il Approved as to Form and Content;
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Robert D Rourke, Fsq.
ROURKE LAW FIRM
10161 Park Run Drive, Suite 150
f.as Vegas, NV 89145

Attorneys for Henderson Healtheare Center and

Harmon Medical and Rehabilitation Hospital
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V. ANDREW CASS

Nevada Bar No. 5248 CLERK OF THE COURT
KEITH A. WEAVER

Nevada Bar No. 10271

NAUSHEEN KAZABASCH, ESQ.

Nevada Bar No. 12984

L EWIS BRISBCOIS BISGAARD & SMITH LLP

6385 South Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Phone; 702.893.3383

Facsimile: 702.893.3789

E-Mail: drew.cass@lewisbrisbois.com

E-Mail: keith.weaver@lewis brishois.com

E-Mail: nausheen.kazabasch@lewisbrishois.com

Attorneys for Defendant

Aleksandr Krivonovskiy, M.D.
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DISTRICT COURT

~rek
Mo

CLARK COUNTY, NEVADA

—
(F8)

RYAN KIRBY HUPPERT,

Y
e

Plaintiff,

b
n

VS. CASE NGO A-12-666641-C

—t
N

HMEALTHSOUTH REHABILITATION DEPT. NO.: XXX
HOSPITAL OF DESERT CANYON, LLC
dba HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL,; THI OF NOTICE OF ENTRY OF ORDER
NEVADA AT LAS VEGAS |, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba
HENDERSON HEALTHCARE CENTER;
ANDREA ELIZABETH PERNELL, MD;
ALEKSANDR KRIVONOVSKIY, MD;
ROLAND JAYSON F. PUA, MD; DOES 1
through 20, inclusive; and ROE
CORPORATIONS 1 through 20 inciusive.

B L hO b (. i) e e |

Defendants.

(]
o

B
wh

TO: ALL INTERESTED PARTIES AND THEIR RESPECTIVE COUNSEL.

PR I
(o« B N

LEWIS YOU., AND EACH OF YOU, PLEASE TAKE NOTICE that the ORDER GRANTING

BRISBOIS 4838-3009-3590.1

BISGAARD T NOTICE OF ENTRY OF ORDER
8 SMITH LLP

ATTORHEYS AT LA
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iN PART AND DENYING IN PART ALEKSANDR KRIVONOVSKIY, M.D'S MOTION TO
DISMISS THE VULNERABLE PERSON ABUSE CLAIM AND PUNITIVE DAMAGES
CLAIM IN PLAINTIFF'S SECOND AMENDED COMPLAINT was entered with the Clerk of
the Court in the above-captioned matter on the 8" day of October, 2013. A copy of which
is attached hereto and made a part hereof.
Dated this 9" day of October, 2013.
LEWIS BRISBOIS BISGAARD & SMITH LLP

P

g. hY
Wl N LA
Lo j“; b \a““w«.,- ﬁ-‘"*'ﬂhlp Iy [ J[a
By i \ﬁwm; KB A A £ 5«»@,

B
V. ANDREW CASS TN
Nevada Bar No. 5246 L
KEITH A. WEAVER
Nevada Bar No. 10271
NAUSHEEN KAZALBASCH, ESQ.
Nevada Bar No. 12984
6385 South Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
702.893.3383

Attorneys for Defendant
Aleksandr Krivonovskiy, M.D.

4838-3009-3590.1 2

NOTICE OF ENTRY OF ORDER
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of LEWIS BRISBOIS

BISGAARD & SMITH LLP, and that on thisfﬁ day of October, 2013, | did cause a true

and correct copy of NOTICE OF ENTRY OF ORDER, to be placed in the United States

Mail, with first class postage prepaid thereon, and addressed as follows:

Brian F. Zimmerman

ZIMMERMAN LAW FIRM

A Professional Corporation

7201 West Lake Mead Blvd., Suite 110
Las Vegas, NV 89128

Fax: (702)228-8917
brimmerman@za-law.com

AHomevs for Plaintiff Ryvan Kirby Huppert

David J. Mortensen

ALVERSON, TAYLOR, MORTENSEN &
SANDERS

7401 West Charleston Blvd.

Las Vegas, NV 89117

Fax: 702-385-7000

Attornevs for Defendant Roland Jayson F.
Pua, M.D.

Lynn M. Hansen

James M. Jimmerson

JIMMERSON HANSEN, P.C.

415 South 6™ Street, Suite 100

L.as Vegas, NV 89101

Fax: 702-380-6406
Imh@jimmersonhansen.com
imi@iimmersonhansen.com
Attorneys for Defendant Healthsouth
Rehabifitation Hospital of Desert Canyor,
LLC d/b/a Healthsouth Rehabilitation
Hospital of Desert Canyon, LLC

4838-3009-3590.1

Mark J. Bourassa

BOURASSA LAW GROUP, LLC

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

Fax: (702) 851-2189
mbourassa@pourassalawgroup.com
Attorneys for Plaintiff Ryan Kirby Huppert

John H. Cotion

COTTON, DRIGGS, WALCH, HOLLEY,
WOLOSON & THOMPSON

400 South 4th Street, 3rd Floor

Las Vegas, NV 89101

Fax: 702-791-1912

Attorneys for Defendant Andrea Elizabeth
Pernell, M.D.

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.
MARQUIS AURBACH COFFING
10001 Park Run Drive

Las Vegas, NV 838145

Phone: (702) 942-2124

Fax: (702) 856-8925
dhayes@maclaw.com

Attorneys for Henderson Healthcare Center
and Harmon Medical and Rehabifitation
Hospital

NOTICE OF ENTRY OF ORDER
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Robert D. Rourke, Esa.
ROURKE LAW FIRM

10161 Park Run Drive, Suite 150
Las Vegas, NV 85145
rourkelaw@embargmait.com
Phone: (702) 515-7440

Fax: (702) 515-7441

Attorneys for Henderson Healthcare Center
and Harmon Medical and Rehabilitation

Hospital
An Emplﬁyee of LEWIS BR!SBDES BISGAARD & SMITH LLP
4838-3009-3590. 1 4

NOTICE OF ENTRY OF ORDER
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LRV AN KIRRY HUPPERT, | CASENO.  A-12-666641-C

{HEALTHSOQUTH REHABILITATION - DENVING IN PART ALEKSANDR

CNEVADA AT LAS VEGAS I, LLC dba - DAMAGES CLATM IN PLAINTIFE'S
| HARMON MEDICAL AND L SECOND AMENDED COMPLAINT
L REMABILITATION HOSPITAL, THL OF

| BLIZABETH PERNELL, MD; ALEKSANDR |
| KRIVONOVSKIY, MD; ROLAND JAYSON |

Fiectronically Filed
ORDE 10/08/2013 02:40:31 PM

CLERK OF THE COURT

DISTRICTCOURT .
CLARK COUNTY, NEVADA ;

| DEPT. NQO. AXXL

Praintiff, |

WV,
L ORDER GRANTING TN PART ANT

o A AL AR b A Stn s § TR R o

HOSPITAL OF DESERT CANYON, L1.C - KRIVORNOVSEIY, MBS MOTION TO
dba HEALTHSOUTH DESERT CANYON - DISMISS THE VULNERABLE PERSON
REHABILITATION HOSPITAL; THI OF - ABUSE CLAIM AND PUNITIVE

NEVADA AT HENDERSON
CONVALBSCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANTIREA

FOPUA, Mi);, BOES T through 20, inclusive;
and ROE CORPORATIONS 1 through 20 i
L inclugive,

Defendants.

% |
| ‘This matter came on for hearing August 6, 2013 af 330 a.am. Present at the hearing were Mark

i, Boutassa, Bsq, Brian F. Zimmerman, sq., and Renee Maxfield, £sq., counse! for Plaintiff Rvan K.

Huppert; Keith A, Weaver, Esq., counsel for Defendant Aleksands Kilvonovskiy, M. Carcie
Prirmas, Esg., counsel for Defendant Healthsouth; Katherine Turpen, Bsq., counsed for Defendant
Andrea Parnell, M.D.: David M, Brav, Esq., counsel for Defendant Reland Pua, M.D.; and Jason M,

- Gerber, Bsq., counsel for Defendant TiL The matter was continued to Department XXX s Chambers
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- R ‘.";M :
484158445383, " A “f

332



LEWIS
BRRISBOAS

BISBAARD
& STH LP

ALTATEE K1 LAY

333

—

B e B

ettt S

o

- B s R L

| person abuse claim fails and becanse there are insufficient factus! allegations in the Second Amended

Catendar o allow the parties supplemental briefing on the legisiative history of NRE 41,1365 and the

[ intended definition of

a viinerable person. The Court allowed supplemental briefing by the parties, with all supplements to
bse submitted to the Court by August 21, 2013, Plaintiff filed a Supplemental Brief on August 20, 201
Defendant Krivonovsldy filed his Supplemental Briefing on August 20, 2013, Defendants THI of
Nevada and Andrea Pernell, M.D, Bled Joinders to Defendant Krivonovskiv's Supplemental Briefing
on August 21, 2013 and August 22, 2013, respectively. Defendant Roland Pua, M. likewise filed a
Joinder on August 23, 2013,

After reviewing the pleadings, supplerental briefing, epplicsble case faw, and the argement of

parties, the Court Oinds as tollows:

FINDINGS OF FACT

Detendant Krivonovskiy argued that Plaintifls Second Amended Complaint must be dismissed for
fuilure o state a claim under NRCP [2(b)(3) becanse: 1) the ailegations sound solely in medical
malpractice, not a distinet valnerable person abuse clam; 2) there are msufficient facts alleped to establish

a valnerable person abuse claim, separate and apart from the medical malpractice claim; 3) any additional

facts pled to establish an alleged separate instance of vulnerable person abuse would be sham allegations

i selely to maintam the cause of action; and 4) PlaimtiT was not within the class of persons tntended for

protection under the siatute,
Defendant further argued that the punitive dameges claim fails because the underlying valnerable
Complaint to find that Defendant acted with oppression, fraud, or malice, express or implied.

Plaintiffs Opposition argued that the vuinerabie person abuse claims are pled adequately; that as a

| paraplegic, PlamlHT is 2 volnerable person under NRS 41,1 ‘:}S{ ey In so doing, Plainti¥ relied in part on

Itz interpretation of California's statutory scheme, citing fo fsrate of Shinkde, 97 Call App. 4th 990, 993
{2002), They also contended that the Supreme Court of Mevada's holding in Egan v. Chambers, 299 P3d
364 (Nev, 2013), that found clatms for professional negligence by non-medical providers to be outside of
the NRS 41A.071 affidavit requirement, should sway the Court and abiow the vuinerable person abuse

ciaims to go forward against the non-medical provider Defendants.

4341-9844-B582.1 7
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In their supplemental briefing both parties agsert that the legisiative history as well, as therr
interpretation of the statute supporis that pariicalar party's position,

CONCLUSIONS GF LAW

The record in this matter was wall briefed and fally sygued and the Court rufes as follows:
NRCP 12{by3) provides, in pettinent part, that a party may move the Coust for a dismissal for
fatlure to sfate a clahm upon which !‘éli@'!" can be granted " NRCP 12(0)5). In reviewing a motion {o
dismiss under NRCP 12(bY5), s court must recognize all factual allegations in the complaint as frue and

draw all inferences in, the pluintiff a faver, A complaint “should be dismissed oaly if it appears beyond a

Nerth Las Vegas, 124 Nev. 224, 227.28 (2009).

In this case the issue is not whether NRS 41.1395(4) could apply to a Plaintiff who is a paraplegic
but is whether the Complaint in this case is pled such that Plaintifl Huppert could recover under NRS

L 41,1393, Looking to the Complaint’s allexstions they do not meet the language or purpose of NRS
11,1395, The plain language of the statuie as confirmed by the Legislative History shows that Plaintiff

Huppert fuctual elrcumstances as alleged i his Complaint do not fall within, the ambit of NRS 41,1395

]31-:*{&[1{};15 As such, the Court must dismiss the Fourth Cause of Action and ihe attendant claim {or
punitive damages within that cause of petion,
With respect to the portion of the punitive damages request set forth in the Third Canse of Action
(hat 18 not based on NRS 41,1395 that request/claim meets the threshold of a motion to dismiss.
'
Iy
F i
i
/i
I

:
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I
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4841984455881 3

doubt that [t couid prove no set of facts, which, if true, would entitle o reliell” Huzz Srew, LLO v, City of
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LD, 's Motion fo Dismiss the Vulnerable Person Abuse Claim and Punitive Damages Claim in the

| Plantiil’s Socond Amended Compleing end the Joinders thereto. The Court GRANTS Defendant Aleksundr j

Acoordingly, the Court GRANTS in part and DENIES in part Defendant A lelsandr Krivonevekiy,

y korivomoreskiy, MU Motion to Disniss e Vulperable Pemson Abuse Claim and the Joinders theretc and

' DEMIES the Motion and Toinders witho rajudme ag o -the punitive damegps claim to the exfend that it i
fiot %::asc;d on (e V'u.imm‘ﬂia %mc‘m Abu-sc Cia;im. This decision se18 fcsi:th ihe Cowrt's infended dispositton

ot the su.b eet but anticipates fu rim: order of | he Court to make such digposition effective as an order or

| jndmment.

11 E

I g -
2] y JORNNA S KISHNER

';f ;g,_ - - ‘
13 FORNNATS, )KISHNER
14 DISFRICT COURT JUDGE
15| -y
. Respectfully subinitted,
17 LEWIS BRISEQIS BISGAARD & SMITH Lz
Vil Henl.
mr?/} i aen- /éf'%‘” A

1“{} : ;;" T - ; f el 3

NAUSHEEN RAZALBASCH, ESQ.
o0 i Nevada Bar No. 12084 |

- Attormeys for Defendant A ‘eksandr Krivonovskiy,
21 | MLD.

'?
22 Approved ag o Form and Confent:
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24| By @MW ,w%
Brian F. Zm%mmmrm # L g'
25 Nevada Bar No, 7570
_ Zimmerinan Law Finm,
26 A Professional Corporation
7201 West Lake Mead Blvd, Suite 110
27 Las Vegns, Neveds 52128
R Attomeys for Plaintiff

28 Ryan Kirby Huppeit
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Viark & Bourasid lz
Nevads Bar N ?;‘99/@}b jﬁ’ ~ f

Bourassa Lew {:mup, L

8668 Spring Mountain Road, Suite 101
Las Vegas, Mevada 59117

Artormneys for Plaintifl

Ryan Kirby Huppert

AP P PR P _ g—

CApproved as te Form snd Condent:

By

David I Mortensen

Chelsea Hueth ;
Alverson, Taylor, Mortensen & Sanders
7401 West Charlegton Bivd.

Las Vepas, NV 89117

Atforneys for Roland Jayson F, Pua, M. ‘:’Z)

Approved ag {o Formn and Content:

Ry
John H, Cotton

; COTTON, DRIGGS, V;&L}CH H(}LLF Y, WGLOSG% & THOMPSON
£00 Stmﬁw Street, 37 Floor

Las Vegas, NV 86101

Attoreys for Andrea Blizebeth E’emf:ﬂ "vi 1)

Approved as to Form and Contentl

? Lynn M. Hanse

James M. Nimmerson

HMM&RSCN FIANSEN, P.C.

415 South 6 Street, Suite 100

Las Vegas, NV 391(}? ‘
Attorneys Tor Healthsouth Re *rmhhtaﬁmn Hospifal Of Desert Cavyon
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BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7570 CLERK OF THE COURT

| RENEE M. MAXFIELD, ESQ.

Nevada Bar No. 12814 -
ZIMMERMAN LAW FIRM, P.C.

A Professional Corporation

7670 W. Lake Mead Boulevard, Suite 140
Las Vegas, NV 89128

(702) 228-8916; (702) 228-8917 (fax)
bzimmerman(@za-law.com
rmaxficld@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7999

BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalawgroup.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,
CASE NO.: A-12-666641-C

, Plamtf, DEPT. NO.: XXXI

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA ATLAS VEGAS I, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20
inclusive.

MOTION FOR SUBSTITUTION OF
PARTY

Defendants.
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1 MOTION FOR SUBSTITUTION OF PARTY
2 COMES NOW, Plaintiff RYAN KIRBY HUPPERT, by and through his counsel of record,
3 |ZIMMERMAN LAW FIRM, P.C. and BOURASSA LAW GROUP, LLC, hereby files this
4 | Motion to Substitute Kristi L. Wotton and Kay A. Hill as Special Co-Administrators of the Estate
5 || of Ryan Kirby Huppert.
6 This Motion is made and based upon the following memorandum of Points and
7 || Authorities, the papers and pleadings on file herein, and any oral argument this Court deemns
8 [{necessary.
9 Dated November 12, 2013,
10 | ZIMMERMAN LAW FIRM, P.C.
1 | A Professional Corporation
12 %?ZJWM
BRIANF. Z RMAN, ESQ. #7570
13 RENEE M. M IELD, ESQ. #12814
- 7670 West Lake Mead Blvd., Suite 140
14 Las Vegas, Nevada 89128
(s | Attorneys for Plaintiff
16
17
18
19
20
21
22
23
24
25
26
27
28
341 i 341



342

NOTICE OF MOTION
PLEASE TAKE NOTICE that onthe _1 7 day of DeCemb e 1,2013, at the hour

of 9:00am  on said date, or as soon thereafter as counsel can be heard, the undersigned[

attorneys for PLAINTIFF RYAN KIRBY HUPPERT will bring the foregoing Motion on for

hearing before the above-entitled Court, Department XXXI at the Clark County Courthouse, Las

Vegas, Nevada.
DATED November 12, 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

70

BRIAN F. 7ZI RMAN, ESQ. #7570
RENEE M. IELD, ESQ. #12814
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128

Attorneys for Plaintiff

342
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attached hereto as Exhibits “3” and “4,” fespectively; Kristi L. Wotton and Kay A. Hill were

POINTS AND AUTHORITIES

I. FACTS

Oﬁ August 10, 2012, Plaintiff Ryan Kirby Huppert filed a Complaint against HealthSouth
Rehabilitation Hospital of Desert Canyon d/b/a HealthSouth Desert Canyon Rehabilitation
Hospital (hereinafter “HealthSouth”), Andrea Elizabeth Pernell, M.D. (hereinafter “Dr. Pernell”);
THI of Nevada at Las Vegas, I, LLC d/b/a/ Harmon Medical and Rehabilitation Hospital
(hereinafter “Harmon”), Aleksandr Krivonovskiy, M.D. (hereinafter “Dr. Krivonovskiy”), THI of
Nevada at Henderson Convalescent, LLC d/b/a Henderson Healthcare Center (hereinafter
“Henderson”), and Roland Jayson F. Pua, M.D. (hereinafter “Dr. Pua”) for medical malpractice
and professional negligence. Plaintiif alleged that the Defendants’ care fell below the standard off
care resulting in the development of a large sacral -pressﬁre ulcer and infections.

On or about September 17, 2013 Plaintiff Ryan Kirby Huppert passed away. Defendant
Dr. Pua filed a Suggestion of Death on September 25, 2013. See Exhibit “17 attached hereto. On
or about September 27, 2013, Defendant HealthSouth filed a Suggestion of Death. See Exhibit *2”
attached hereto.

On or about October 30, 2013, Kristi L. Wotton and Kay A. Hill filed, as petitioners, for
appointment of Special Co-Administrators and issuance of letter of special co-administration for
the Estate of Ryan Kirby Huppert. The Petition was granted and the letters were issued on
November 7, 2013, See Order on EXHPaxt.e Petition for Appointment of Special Co-Administrators

for Issuance of Letters of Special Co-Administration and Letters of Special Co-Administration,

properly appointed as Special Co-Administrators of the Estate of Ryan Kirby Huppert on or about

November 7, 2013.
The Plaintiff now moves to substitute Kristi L. Wotton and Kay A. Hill as Special Co-

Administrators of the Estate of Ryan Kirby Huppert as a party in place of Ryan Kirby Huppert in

this case.

{1/

/1]
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IL. ARGUMENT

Nevada Rule of Civil Procedure Rule 25(a) states the following,

(a) Death.

(1) If a party dies and the claim is not thereby extinguished, the
court may order substitution of the proper parties. The
motion for substitution may be made by any party or by the
successors or representative of the deceased party and,
together with the notice of hearing, shall be served on the
parties as provided in Rule 5 and upon persons not parties in
the manner provided in Rule 4 for the service of a summons.
Unless the motion for substitution is made not later than 90
days after the death is suggested upon the record by service
of a statement of the fact of the death as provided herein for
the service of the motion, the action shall be dismissed as to

- the deceased party.

Pursuant to NRCP 25, Plaintiff files this Motion to Substitute Kristi L. Wotton and Kay Al
Hill as Special Co-Administrators of the Estate of Ryan Kirby Huppert to preserve the claims he
had against the Defehdants before he died. Kiristi L. Wotton and Kay A. Hill were properly
appointed by the Probate Court as Special Co-Administrators of Ryan Kirby Huppert’s Estate. See
Exhibits “3” and “4.” This Estate includes any and all claims held by Mr. Huppert personally
before he died. Substituting Kristi A. Wotton and Kay A. Hill as a party does not prejudice
Defendants in any way.

Based upon the foregoing, Plaintiff requests this Court grant his Motion and substitute
Kristi L. Wotton and Kay A, Hill as Special Co-Administrators of the E$tate of Ryan Kirby
Huppert as a party in the above-mentioned case, in place of Ryan Kirby Huppert, individually.

* Dated November 12, 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

2
BRIAN F. ZI RMAN, ESQ. #7570
RENEE M. M IELD, ESQ. #12814
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
Attorneys for Plamtiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the l@\day of November, 2013, I served a true _andl
correct copy of the foregoing document entitled MOTION FOR SUBSTITUTION OF PARTY|

via U.S. Mail, prepaid to the following persons:

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401
702-384-7000; Facsimile 702-385-7000
Attorneys for Roland Pua, M.D.

V. Andrew Cass, Esq.

Keith A. Weaver, Esq.

Lewis Brisbois Bisgaard & Smith, LLP

6385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 89118

702-893-3383; Facsimile 702-366-9563
Attorneys for Aleksandr Krivonovskiy, M.D.

John H. Cotton , Esq.
Katherine L. Turpen, Esq.

Cotton, Driggs, Walch, Holiey, Woloson &
Thompson

{| 400 South Fourth Street, 3" Floor

Las Vegas, NV §9101
702-791-0308; Facsimile 702-791-1912
Attorneys for Andrea Pernell, M.D.

Las Vegas, NV 89101

Lynn M. Hansen, Esq.

James M. Jimmerson, Esq.
Jimmerson Hansen, P.C.

415 South 6" Street, Suite 100

702-388-7171; Facsimile 702-380-6406
Attorneys for HealthSouth Rehabilitation Hospital
of Desert Canyon, LLC dba HealthSouth Desert
Canyon Rehabilitation Hospital

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150

Las Vegas, NV 89135

702-515-7440; Facsimile 702-515-7441
Attorneys for THI of Nevada at Las Vegas,
I, LLC dba Harmon Medical and
Rehabilitation Hospital and THI of Nevada
at Henderson Convalescent, LLC dba
Henderson Healthcare Center

Dale A. Hayes, Esq.
Jason M. Gerber, Esq.
Marquis Aurbach Coffing |
10001 Park Run Drive

Las Vegas, NV 89145

702-207-6097; Facsimile 702-856-8923
Attorneys for THI of Nevada at Las Vegas, I,
LLC dba Harmon Medical and Rehabilitation
Hospital and THI of Nevada at Henderson
Convalescent, LLC dba Henderson Healthcare
Center

Mark J. Bourassa, Esq. .

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101

Las Vegas, NV 89117 |
702-851-2180; Facsimile 702-851-2189
Co-Counsel for Ryan Huppert

empployee of )

ZIMMERMAN LAW FIRM P.C.
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Electronically Filed
09/25/2013 01:13:06 PM

SUGG (m“ W AV
ALVERSON, TAYLOR, MORTENSEN & SANDERS :
DAVID J. MORTENSEN, ESQ. CLERK OF THE COURT
Nevada Bar No. 002547
CHELSEA R. HUETH, ESQ.
Nevada Bar No. 010904
7401 West Charleston Boulevard
Las Vegas, NV 89117-1401
702-384-7000
702-385-7000 (fax)
E-File: efile@alversontaylor.com
Attorneys for DEFENDANT
Roland Jayson F. Pua, MD
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DISTRICT COURT

CLARK COUNTY, NEVADA

o

' CASE NO.: A-12-660041-C
RYAN KIRBY HUPPERT, BEPT. NO.: 3]

—_— g
B

Plaintiff,

A

V8.

LAWYERS
74011 WEST CHARLESTON BOULEVARD
(702) J84-T000
|l
L=

HEALTHSOUTH REHABILITATION HOSPITAL OF
DESERT CANYON, LLC dba HEALTHSQUTH
DESERT CANYON REHABILITATION HOSPITAL:
THI OF NEVADA AT LAS VEGAS I, LLC dba
HARMON MEDICAL AND REHABILITATION
HOSPITAL: THI OF NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON

" HEALTHCARE CENTER; ANDREA ELIZABETH
PERNELL, MD; ALEKSANDR KRIVONOVSKIY,
MD; ROLAND JAYSON F. PUA, MD; DOES 1
through 20, inclusive; and ROE CORPORATIONS 1
through 20 inclusive,

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAS VEGAS, NEVADA 39117-1401
ORI © TR N ST
N — S 0 0 ~J

b2
LD

Defendants.

~D
5

hJ
wh

SUGGESTION OF DEATH UPON THE RECORD

kD
O

Defendant, Roland Jayson F. Pua, M.D., hereby suggests, upon the record, the death of

[y R &
oo -l

| K201%6 7 IIN:s
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T hevebsy cortify that on this_ a 5 day of Sepseanber, 2013, 1 did doposit 18 the Tlnited

§ States Post i}ﬂlum with postage fully pregald theredn, 4 copy of the 1

L SUCGESTION OF DEATH UPON THE RECORE midrowsed &
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ROURASSA LAW GROUP, LI
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Lag Vegas, NV 83117
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.......... o

Aty for Pledatift

foha H Codton, Esq

L COTTON, DRIGES, WALCH HOLLEY, WOLOSON & THOMEPSON

ACHY 8. Fourth Strest, ed F Toor

o Las Vegus, NV L3144

Atteragys for-dndreq Elizabeth Perpell, M

Keith A Weaver, Bsg.
LEWIS BRISBOIS BISGAARD & SMIH
(i-‘f'irzi;'*‘i'g{mth saiithow Bivd, Suite 600

1o Vg, NV 89S
_»-iffmmm feir 2 Alekseorde Krivormnakiv, MDD

Lot M Hasen, Esg,

Fames M, Bromerson, Esg.

| TIMMERSON HANSEN, P.C.

413 South 6" Steeet, Suite 100
Las Veghs, NV 891 |
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Electronically Filed
09/27/2013 02:25:41 PM

SUG
LYNN M. HANSEN, ESG. CLERK OF THE COURT
Nevada Bar No.: 244

JAMES M. JIMMERSON, ESQ.

Nevada Bar No.: 12599

JIMMERSON HANSEN, P.C.

415 South 8™ Street, Suite 100

Las Vegas, Nevada 85101

Tei No.: (702) 388-7171; Fax No.: {702) 380-6406

imh@iimmersonhansen.com

imigimemrsonhansen.com

Attorneys for Defendant

Healthsouth Rehabilifation Hospital of Desert Canvon, LLC

dba Healthsouth Rehabiiitation Hospital of Desert Canyon, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO.: A-12-866641-C

RYAN KIRBY HUPPFERT, DEPT NO.: XXX
Flaintiff,

VS,

)

)

)

)

)

i
HEALTHSOUTH REHABILITATION HOSPITAL OF )
DESERT CANYON, LLC dba HEALTHSOUTH }
DESERT CANYON REHABILIATION HOPSITAL, )
THI OF NEVADA AT LAS VEGAS |, LLC dba J
HARMON MEDICAL AND REHABILITATION )
HOSPITAL, THI OF NEVADA AT HENDERSON )
CONVALESCENT, LLC, dba HENDERSOHN )
HEALTHCARE CENTER; ANDREA ELIZABETH )
FERNELL, M.D., ROLAND JAYSON F. PUA, M.D.; )
DOES 1 through 20, inclusive; and ROE }
CORPORATIONS 1 though 20 inclusive. }
)

}

)

Defendants.

SUGOGESTION OF DEATH ON THE RECORD

COMES NOW Defendant, Healthsouth Rehabilitation Hospital of Desert Canyon,

L1 C dba Healthsouth Rehabilitation Hospital of Desert Canvon, LLC, by and through hig

-1

A i
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JIMMERSON HANSEN, P.C.
=

416 South Sixth Street, Suite 100, Las Vegas, Nevadz 88501
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354

counsel of record, Lynn M. MHansen, Bsq. of

P.C.; and suggest upon the record, pursuant to NRCP 25(a)(1), the death of Ryan Kirby

Huppert, Plaintiff, during the pendency of this action.

oy g %"ﬁm
Dated this «t‘g . of September, 2613,

.&‘k‘-:‘-\ .

the Law Firm of JIMMERSON HANSEN,

JIMMERSON HANSEN, P.C.

»ﬂt\ W . HANSEN £ESQ.
Nevada Rar No.: 0244
JAMES M. JIMMERSON, ESQ.
Nevada Bar No. 12589
415 South 8" Street, Suite 100
L.as Vegas, Nevada 88101
Attorneys for Defendant
Healthsouth Rehabilitation Hospifal of
Desert Canyon, LLC dba Healthsouth
Rehabifitation Hospital of Desert
Canyon, LLC
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CERTIFICATE OF SERVICE
I hereby certify that service of a true and correct copy of SUGGESTION OF
DEATH ON THE RECORD was made on thec;’ day of September, 2013, as

indicated below;

X __ By first class mail, postage prepaid from Las Vegas, Nevada

pursuant to N.R.C.P, 5{b} addressed as foliows below

i

By receipt of copy as indicated below

ZIMMERMAN LAW FIRM

7670 W. Lake Mead Bivd., Suite 140
Las Vegas, Nevada 88128
Attorneys for Plaintiff

Fax No.: 702-228-8917

John H. Coiton, Esq.
Katherine L. Turpen, Esq.

COTTON DRIGGS WALCH HOLLEY

WOLSON & THOMPSON
400 South 4" Street, 3™ Floor
Las Vegas, Nevada 88101
Atlorneys for Defendant
Andrea Pernell, M.D.

Fax No.: 702-791-1912

David J. Moriensen, £sq.

Cheisea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN
& SANDERS

7401 West Charlesion Bivd.

l.as Vegas, Nevada 89117
Attorneys for Defendant

Rotand Jayson F. Pua, M.D.

Fax No.: 702-385-7000

By facsimile, pursuant to EDCR 7.26 (as amended)

- Mark. J. Bourassa, Esq.
BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101
L.as Vegas, Nevada 89117
Attorneys for Plaintiff
Fax No.: 702-851-2189

V. Andrew Cass, Esq.

Keith A, Weaver, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
6385 S, Rainbow Blivd., Suite 8060

Las Vegas, Nevada 88118

Attorneys for Defendant

Aleksandr Krivonovskiy, M.D.

Fax No.: 702-893-378%

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.

MARQUIS AURBACH COFFING

10001 Park Run Drive

L.es Vegas, Nevada 89145

Attorneys for Defendant

THI of Nevada at Henderson Healthcare
Center & THI of Nevada at Las Vegas |,
LLC dba Hamon Medical and
Rehabilitation Hospital

Fax No.: 702-856-8923
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JIMMERSON HANSEN, P.C.
>

415 South Sixth Streat, Suite 108, Las Vagas, Nevada 89141
Yelephone (702} 385-7174
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Robert . Rourke, ksq.

ROURKE LAW FIRM

10181 Park Run Drive, Ste, 150

Las Vegas, Nevada 88145

Attorney for Defendants

THI of MNevads at Hendarson
Convaleseent, LLC, dba Henderson
Hzalthcare Center & THE of Nevada at Las
Vegas |, LLG dba Hamon Medical and
Rehabilitation Hospital

Fax No.: 70Z2-515-7441
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11/07/2013 10:00:06 AM

ORDR | A b HAM.—-

RICHARD D. CHATWIN, ESQUIRE

Nevada Bar No, 10870 CLERK OF THE COURT
GERRARD COX LARSEN
2450 $t. Rose Parkway, Suite 200
Henderson, Nevada 89074
(702) 796-4000
" Attorney for Petitioner
DISTRICT COURT
CLARK COUNTY, NEVADA
HHkkk
In the Matter of the Estate of ) Case No. - P-13-078874-E
)
RYAN KIRBY HUPPERT, )
)
Deceased. )
)

ORDER ON EX-PARTE PETITION FOR APPOINTMENT OF SPECIAL
CO-ADMINISTRATORS AND FOR iISSUANCE OF LETTERS OF SPECIAL
CO-ADMINISTRATION

This Matter upon the Ex-Parte Petition of KRISTI L. WOTTON and KAY A. HILL, for

appointment of Special Co-Administrators and for [ssuance of Letters of Special Co-Administration of
the Estate of RYAN KIRBY HUPPERT, Deceased: the Court having considered this matter and having
found that all the allegations contained in said Petition are true and correct, and good cause appearing

I
| therefor, the Couit finds:
The Decedent, RYAN KIRBY HUPPERT, died on or about the 17" day of September, 2013,

" in the City of Las Vegas, State of Nevada, and at the time of his death was a resident of Clark County,

State of Nevada, A certified copy of the Decedent’s death certificate was filed with the Ex-Parte

Petition. |
[T IS HEREBY ORDER, ADJUDICATED AND DECREED that KRISTIL. WOTTON

and KAY A. HILL be appointed Special Co-Administrators for the Estate and that Letters of Special

Co-Administration be issued to thermn upon taking the oath of office, as required by law.

“ IT IS FURTHER ORDERED that XRISTTL. WOTTON and KAY A. HILL are qualified to

serve as Special Co-Administrators of the above-referenced Estate.

qm'
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GERRARD COX LARSEN pending further order of this Court.

20 " GERRARD COX LARSEN

359

IT IS FURTHER ORDERED that KRISTIL. WOTTON and KAY A. HILL shall have all
rights and duties of Special Co-Administrators which are outlined in the Jaws of the State of Nevada
inctuding, but ncﬁ Jimited to, the power and authority to locate and securing assets of the Decedent, the
power to continue with any litigation proceeding that RYAN KIRBY HUPPERT was a party to at the
time of his death (including for Clark County District Court Case No. A-12-0666641-C, Dept. XXXI),
the power to commence any litigation that the Special Co-Administrators believe is necessary on behalf
of the Estate of RYAN KIRBY HUPPERT, and the ability to publish a Notice to Creditors on behalf

of the Estate.
IT IS FURTHER ORDERED that the requirement of bond is watved.
IT IS FURTHER ORDERED that any liquid assets shall be placed in the trust account of |

IT IS FURTHER ORDERED that any settlement of the Decedent’s lawsuit is subject to this

Court’s approval. %
DATED this day of November, 2013,

SV VI

DISTRICT COURT JUDGE \ﬁ[,

Respectfully submitted by:

RICHARD D. CHATWIN, ESQUIRE

Nevada Bar No. 10870
2450 St. Rose Parkway, Suite #200

Henderson, Nevada 89074
(702) 796-4000
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Electronically Filed
11/07/2013 12:06:52 PM

LETT | | i 1»2%‘“;"‘*

RICHARD D. CHATWIN, ESQUIRE
Nevada Bar No. 10870 CLERK OF THE COURT
GERRARD COX LARSEN
2450 St. Rose Parkway, Suite 200
Henderson, Nevada 89074
(702) 796-4000
Attorney for Petitioner
DISTRICT COURT
CLARK COUNTY, NEVADA
kR Rk
In the Matter of the Estate of ) Case No. P-13-078874-E
. y -
RYAN KIRBY HUPPERT, )
Deceased. ) Hearing Date:
) Hearing Time:

LETTERS OF SPECIAL CO-ADMINISTRATION

On the “7 day of poby._, 2013, an Order of the Court was entered appointing KRISTI L.
WOTTON and KAY A. HILL, as Special Co-Administrators of the Estate of the Decedent and who,

having duly qualified, are hereby authorized to act and have the authority and shall perform the duties

of such Co-Administrators.

That the requirement for bond is waived.

That should any liquid assets be located, the same shall be placed into the trust account of |

GERRARD COX LARSEN pending further order of this Court
In testimony of which, I have this date s:gngd thesaALetters and afﬁxed the seal of the Court.

Dated this ___ day m;_ ?ﬂﬂ— 2013; v |
| CLERK O<F C@URT

11
[
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STATE OF NEVADA )

} s8:
n COUNTY OF CLARK )

1, KRISTI L. WOTTON, whose mailing address is: 1074 Oak Shade Lane, Henderson, Nevada

89015, solemnly affirm that T will faithfully perform according to law the duties of Special

Administrator,

| | KRIS?L WOTFON
'SUBSCRIBED and SWORN to before me this | o

day of (Wohgn’ 2013,

/ M ﬁZgzg{ﬁ@ W
NOTARY PUBLIC

e -

Notary Publit - State of Nevada |
COUNTY OF CLARK '

DAWN M, WADDOUPS
Wo. 061070221 My Appointment Explres June B, 2014

....................

W
L[>,
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STATE OF NEVADA )
) ss:
COUNTY OF CLARK )
I KAY A. HILL, whose mailing address is: 335 W. Atlantic Avenue, Henderson, Nevada

89015, solemnly affirm that I will faithfully perform according to law the duties of Special
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4

5

6 || Administrator.
, .
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9

CRIBED apd SWORN to before me this
day-of - ?DK%J!{)L:/J 2013. N

--------------------

Notary Publip - State of Havadl y

COUNTY OF CLARK :
B DAWN M, WADDOUPS )
| o pe-070224 My Apoolniment Expires Juna 8, 2014 §
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REQT S
BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.
Nevada Bar No. 12814
ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

7670 W, Lake Mead Boulevard, Suite 140
Las Vegas, NV 89128

(702) 228-8916; (702) 228-8917 (fax)
bzimmerman@za-law.com
rmaxfield@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7999 '
BOURASSA LAW GROUP, LL.C
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalaweroup.com

Attorneys for Plaintiff

ORIGINAL

Electronically Filed
11/22/2013 05:18:35 PM

@I@;‘J.W

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,

Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS I, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20
inclusive,

™ L UL . N L N N

Defendants.

vvvvvuuvvvvvuvvvvv

CASE NO.: A-12-666641-C
DEPT. NO.: XXXI

REQUEST FOR ORDER
SHORTENING TIME REGARDING
PLAINTIFF’S MOTION FOR
SUBSTITUTION OF PARTY

Hearing Date:
Hearing Time:

11-19-13 A11:30 ;%@T
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{ZIMMERMAN LAW FIRM, P.C. and BOURASSA LAW GROUP, LLC, and hereby moves thig

L ]

REQOUEST FOR ORDER SHORTENING TIME REGARDING PLAINTIE’SS MOTION
FOR SUBSTITUTION OF PARTY
COMES NOW, Plaintiff RYAN KIRBY HUPPERT, by and through his counsel of recdrd,

Honorable Court for an Order Shortening time to hear Plaintiff’s Motion to Substitute Kristi L.
Wotton and Kay A. Hill as Special Co-Administrators of the Estate of Ryan Kirby Huppert.

This Motion is made and based upon the Declaration of Brian F. Zimmerman, attorney for
Plaintiff Ryan Kirby Huppert, the Points and Authorities in. its Motion to Substitute Kristi L.
Wotton and Kay A. Hill as Special Co-Administrators of the Estate of Ryan Kirby Huppert
attached hereto as Exhibit “A”, the papers and pleadings on file herein, and any oral argument this
Court deems necessary.

Respectfully submitted November i , 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

BRIANF. 71 AN, ESQ. #7570
RENEE M. MAXFIELD, ESQ. #12814

7670 West Lake Mead Blvd., Suite 140

Las Vegas, Nevada 89128

Attorneys for Plaintiff
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ORDER SHORTENING TIME
Upon good caunse shown, Plaintiff, RYAN KIRBY HUPPERT's Request for Order
Shortening Time to hear its Motion for Substitution of Party is hereby granted. Plaintiff, RYAN

KIRBY HUPPERT’S Motion for Substitution of Party is hereby ordered to be heard on the
=S day ofwzow, at f! a.m., in Dept, XXXI.

JOANNA S. KISHNER

f ;
D}Sr']?RIC COURT JUDGE JOANNA S. KISHNER
b"f |
by
3
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. The Declarant is a duly licensed and practicing attorney in the State of Nevada in goodf

. That Declarant is counsel of record for Plaintiff Ryan Kirby Huppert, who is now

. Pursuant to NRS 41.100 and NRCP 25 Ryan Kirby Huppert’s claims for damages survive

. NRCP 25 requires dismissal of an action where a Motion to Substitute the proper party has

. Trial has been scheduled for July 28, 2014. Since Kristi L. Wotton and Kay A. Hill as

. Commissioner Bulla has set discovery deadlines that are set forth in the attached Exhibit

DECLARATION OF BRIAN F. ZIMMERMAN
ATTORNEY FOR PLAINTIFF, RYAN KIRBY HUPPERT

I, BRIAN F. ZIMMERMAN, being duly sworn, deposes and says:
standing and is an attorney with THE ZIMMERMAN LAW FIRM, P.C.

deceased. A suggestion of death was filed as to Ryan Kirby Huppert on September 25,
2013.

his death and a motion for substitution may be made by the Ryan Kirby Huppert’s
successor or representative. On November 7, 2013, Kristi L. Wotton and Kay A. Hill were
appointed as Special Co-Administrators pursuant to the attached Order on Ex-Partg
Petition for Appointing of Special Co-Administrators and for Issuance of Letters of Speciaﬂ
Co-Administration and the Letters of Special Co-Administration, in Clark County Distric
Court Case Number P-13-078874-E, see Exhibit B. Kristi L.. Wotton and Kay A. Hill as
Special Co-Administrators of the Estate of Ryan Kirby Huppert have been authorized by
the District Court to pursue all litigation proceeding that Ryan Kirby Huppert was a party
to at the time of his death, including Clark County District Court Case No. A-12-0666641 -
C, Department 31.

not been made within 90 days after the service of a Suggestion of Death. A Motion to
Substitute would have to be “made” by December 24, 2013. A Motion to Substitute hag
been filed with the District Court in this matter and is not scheduled to be heard until
December 17, 2013, which is within the time period called for in NRCP 25, but since only
parties are being substituted, Kristi L. Wotton and Kay A. Hill as Special Co-
Administrators request earlier hearing date based upon an order shortening time.

Special Co-Administrators have been authorized by the District Court to pursue the instanf
litigation, their substitution in place of Ryan Kirby Huppert is a matter of form and
Defendants cannot have any substantive opposition to the Motion to Substitute.

C. Many depositions have already taken place in this matter and at the time of Mr,
Huppert’s death, there were deposttions pending that needed to be continued, including
depositions of Defendant Aleksandr Krivonovskiy, M.D., employees of Defendants THI off
Nevada at Las Vegas I, LLC and THI of Nevada at Henderson Convalescent, as well as
treating physician, Irwin Simon, M.D. Although the discovery deadlines may need to be
extended because of the stay of the case from the death of Mr. Huppert, the issue of the
case agenda is not presently before the court. Nevertheless, an earlier hearing on the
Motion to Substitute will increase the chances of being able to complete more discovery to
be able to attempt to conclude discovery without moving the current trial date.
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7. This motion for order shorting time to obtain the earliest possible hearing date on the
Motion to Substitute will allow the parties to resume litigation and avoid further delay in
the litigation.

8. Therefore, Declarant requests that the instant Motion be set for hearing on an Order
Shortening Time on the Court’s earliest available date.

9. The instant request is made in good faith and not for the purposes of harassment or delay.

Executed 13 'ﬂ\ day of November, 2013

e b

BRIAN F. ZIMMERMAN
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the @\day of November, 2013, I served a true

an
correct copy of the foregoing document entitled REQUEST FOR ORDER SHORTENIN:J

TIME REGARDING PLAINTIFF’S MOTION FOR SUBSTITUTION OF PARTY via U.5.

Mail, prepaid to the following persons:

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401
702-384-7000; Facsimile 702-385-7000
Attorneys for Roland Pua, M.D,

V. Andrew Cass, Esq.

Keith A. Weaver, Esq.

Lewis Brisbois Bisgaard & Smith, LLP

6385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 89118

702-893-3383; Facsimile 702-366-9563
Attorneys for Aleksandr Krivonovskiy, M.D.

John H. Cotton , Esq.

Katherine L. Turpen, Esq.

‘Cotton, Driggs, Walch, Holley, Woloson &
Thompson

400 South Fourth Street, 3" Floor

Las Vegas, NV 89101

702-791-0308; Facsimile 702-791-1912
Attorneys for Andrea Pernell, M.D.

Lynn M. Hansen, Esq.

James M. Jimmerson, I£sq.

Jimmerson Hansen, P.C.

415 South 6™ Street, Suite 100

Las Vegas, NV 89101

702-388-7171; Facsimile 702-380-6406
Atiorneys for HealthSouth Rehabilitation Hospital
of Desert Canyon, LLC dba HealthSouth Desert
Canyon Rehabilitation Hospital

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150

Las Vegas, NV 89135

702-515-7440; Facsimile 702-515-7441
Attorneys for THI of Nevada at Las Vegas,
I, LL.C dba Harmon Medical and
Rehabilitation Hospital and THI of Nevada
at Henderson Convalescent, LLC dba
Henderson Healthcare Center

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.

Marquis Aurbach Coffing

10001 Park Run Drive

Las Vegas, NV 89145

702-207-6097; Facsimile 702-856-8923
Attorneys for THI of Nevada at Las Vegas, I,
LLC dba Harmon Medical and Rehabilitation
Hospital and THI of Nevada at Henderson
Convalescent, LLC dba Henderson Healthcare
Center

Mark J. Bourassa, Esq.

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

702-851-2180; Facsimile 702-851-2189
Co-Counsel for Ryan Huppert
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BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7370

RENEE M. MAXFIELD, ESQ.
Nevada Bar No. 12814 :
ZIMMERMAN LAW FIRM, P.C.

A Professional Corporation

7670 W. Lake Mead Boulevard, Suite 140
Las Vegas, NV 89128 _

(702) 228-8916; (702) 228-8917 (fax)
bzimmerman@za-law.com

rmaxfield@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7999

BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117 .

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalawgroup.com

Attorneys for Plaintift

Elecironically Filed

11/12/2013 03:42:24 PM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,

Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS I, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20
inclusive.

Defendants.

I L I I e L T L S L N e S s e Sy

CASE NO.: A-12-666641-C
DEPT. NO.: XXXI

MOTION FOR SUBSTITUTION OF

PARTY
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MOTION FOR SUBSTITUTION OF PARTY

COMES NOW, Plaintiff RYAN KIRBY HUPPERT, by and through his counsel of record,
ZIMMERMAN LAW FIRM, P.C. and BOURASSA LAW GROUP, LLC, hereby files this
Motion to Substitute Kristi L. Wotton and Kay A. Hill as Special Co-Administrators of the Estate

of Ryan Kirby Huppert.

This Motion is made and based upon the following memorandum of Points and

Authorities, the papers and pleadings on file herein, and any oral argument this Court deems

necessary.

Dated November 12, 2013.

ZIMMERMAN LAW ¥IRM, P.C.
A Professional Corporation |

- BRIANF. Z&%M/IAN, ESQ. #7570
RENEE M. TELD, BSQ. #12814

7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
Attorneys for Plaintift
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NOTICE OF MOTION
PLEASE TAKE NOTICE that onthe _1 7 day of D@ C @b & I, 2013, at the hows

of 9:00am ot said date, or as soon thereafter as counsel can be heard, the undersignei:{

attorneys for PLAINTIFF RYAN KIRBY HUPPERT will bring the foregoing Motion on for
hearing before the above-entitled Court, Department }D{XI at the Clark County Courthouse, Las

Vegas, Nevada.
DATED November 12, 2013,

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

LA T Lo

BRIAN F. ZIMMERMAN, ESQ. #7570
RENEE M. [ELD, ESQ. #12814
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 82128

Attorneys for Plaintiff
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attached hereto as Exhibils “3* and “4,” fespectively_ Kristi L. Wotton and Kay A. Il were

W/ 1!

POINTS AND AUTHORITIES

I. FACTS

On August 10, 2012, Plaintiff Ryan Kirby Huppert filed a Complaint against HealthSouth
Rehabilitation Hospital of Desert Canyon d/b/a HealthSouth Desert Canyon Rehabilitation
Hospital (hereinafter “HealthSouth”), Andrea Elizabeth Pernell, M.D. (hereinafter “Dr. Pernell”),
THI of Nevada at Las Vegas, I, LLC d/b/a/ Harmon Medical and Rehabilitation Hospital
(hereinafter “Hammon™), Aleksandr Kivonovskiy, M.D. (hereinafter “Dr. Krivonovskiy”), THI of
Nevada at Henderson Convalescent, LLC d/b/a Henderson Healthcare Center (hereinafiey]
“Henderson™), and Roland Jayson F. Pua, M.D. (hereinafter “Dr. Pua”) for medical malpractice
and professional negligence. Plaintiff alleged that the Defendants® care fell below the standard of
care 'reSUIﬁng in the devel-dpment of alarge sacral 'préssﬁre -ﬁlcér_ and-infections.

On or about September 17, 2013 Plaintiff Ryan Kirby Huppert passed away. Defendant
Dr. Pua filed a Suggestion of Death on September 25, 2013, See Exhibit “1” attached hereto. On
or about September 27, 2013, Defendant HealthSouth filed a Suggestion of Death. See Exhibit “2”
attached hereto.

On or about October 30, 2013, Kristi L. Wotton and Kay A. Hill filed, as petitioners, for
appointment of Special Co-Administrators and issvance of letter of special co-admjnistra;ﬁdn foﬂ_
the Estaté of Ryan Kirby Huppert. The Petition was granted and the letters were issued on
November 7, 2013. See Order on Ex—«PartE Petition for Appointment of Special Co-Administrators

for Issuance of Letters of Special Co-Administration and Letters of Special Co-Administration;

properly appointed as Special Co—Administratqrs of the Estate of Ryan Kirby Fluppert on or about
November 7, 2013.

The Plaintiff now moves to substitute Kristi L. Wotton and Kay A. Hill as Special Co
Administrators of the Estate of Ryan Kirby Huppert as a party in place of Ryan Kirby Huppert in
this case. '

[
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Defendants in any 'way.

II. ARGUMENT
Nevada Rule of Civil Procedure Rule 25(a} states the following,

(a) Death,

(1) If a party dies and the claim is not thereby extinguished, the
court may order substitution of the proper parties. The
motion for substitution may be made by any party or by the
successors or representative of the deceased party and,
together with the notice of hearing, shall be served on the
parties as provided in Rule 5 and upon persons not parties in-
the manner provided in Rule 4 for the service of a summons.
Unless the motion for substitution is made not later than 90
days after the death is suggested upon the record by service
of a statemnent of the fact of the death as provided herein for
the service of the motion, the action shall be dismissed as to

- the deceased party. | P

Pursuant to NRCP 25, Plaintiff files this Motion to Substitute Kristi L. Wotton and Kay A
Hill as Special Co-Administrators of the Estate of Ryan Kirby Huppert to preserve the claims he
had against the Defeﬁdants before he died. Kristi L. Wotton and Kay A. Hill were pmperl;f
appointed by the Prabate Court as Special Co-Administrators of Ryan Kirby Huppert’s Estate. See|
Exhibits “3* aﬁd “4.” This Eétate includes any and all claims held by M. I-Iﬁppert personally,
before he died. Substituting Kristi A. Wotton and Kay A. Hill as a party does not prejudice

Based upon the foregeing, Plaintiff requests this Court grant his Motion and substitute

Kristi L. Wotton and Kay A. Hill as Special Co-Administrators of the EState of Ryan Kirby

Huppert as 2 party in the above-mentioned case, in place of Ryan Kirby Huppert, individually,
| Dated November 12, 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

IS e
'BRIANF. Z] RMAN, BESQ. #7570
RENEE M. M IELD, ESQ. #12314
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
- Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I Ve

I HEREBY CERTIFY that on the

correct copy of the foregoing document entitted MOTION FOR SUBSTITUTION OF PARTY|

via U.S. Mail, prepaid to the following persons:

y of November, 2013, I served a true and

David J. Mortensen, Esq,

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401
702-384-7000; Facsimile 702-385-7000
Attorneys for Roland Pua, M.D.

V. Andrew Cass, Esq.

Keith A. Weaver, Esq.

Lewis Brisbots Bisgaard & Smith, LLP

6385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 82118

702-893-3383; Facsimile 702-366-9563
Attorneys for Aleksandr Krivonovskiy, M.D.

John H. Cotton , Esq.
Katherine L. Turpen, Esqg.
Coftton, Driggs, Walch, Holiey, Wolosun&

|| Thompson

400 South Fourth Street, 3™ Floor

Las Vegas, NV 89101

702-791-0308; Facsimile 702-791-1912
Attomeys for Andrea Perpell, M.D,

‘Las Vegas, NV 89101

Lynn M. Hansen, Esq.

James M. Jimmerson, Esq.
Jimmerson Hangen, P.C.

415 South 6" Street, Suite 100

702-388-7171; Facsimile 702-380-6406
Attorneys for HealthSouth Rehabilitation Hospital |
of Desert Canyon, LLC dba HealthSouth Desert
Canyon Rehabilitation Hospital

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150

Las Vegas, NV 89135

702-515-7440; Facsimile 702-515-7441
Attorneys for THI of Nevada at Las Vegas,
I, L1.C dba Harmon Medical and
Rehabilitation Hospital and THI of Nevada
at Henderson Convalescent, LLC dba
Menderson Healthcare Center

Dale A. Hayes, Esq.
Jason M. Gerber, Esq.
Marquis Aurbach Coffing "
10001 Park Run Drive

Las Vegas, NV §9145

702-207-6097; Facsimile 702-856-8923
Attorneys for THI of Nevada at Las Vegas, 1,
LLC dba Harmon Medical and Rehabilitation
Hospital and THI of Nevada at Henderson
Convalescent, LLC dba Henderson Healt}mare
Center

Mark J. Bourassa, Esq. .

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 86117

702-851-2180; Facsimile 702-851-2189
Co-Counsel for Ryan Huppert

loyee of
ZIMMERMAN LAW FIRM P.C.
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LAS VEGAS, NEVADA B9117-1401
(702} JBL-T000

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYE
7408 WESTCHARLRSI:}SH BOULEVARD ;
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ALVERSON, TAYLOR, MORTENSEN & SANDERS

DAVID J. MORTENSEN, ESQ.

Nevada Bar No. 002547

CHELSEA R. HUETH, ESQ.

Nevada Bar No. 010904

7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

702-384-7000

702.385-7000 (fax)

E-File: efile@alversontaylor.com

Attorneys for DEFENDANT
Roland Jayson F, Pua, MD

DISTRICT COURT

CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,
Plaintiff,

VS,

HEALTHSOUTH REHABILITATION HOSPITAL OF
DESERT CANYON, LLC dba HEALTHSOUTH
DESERT CANYON REHABILITATION HOSPITAL:
TH1 OF NEVADA. AT LAS VEGAS [, LLC dba
HARMON MEDICAL AND REHABILITATION
HOSPITAL; THI OF NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON

" HEALTHCARE CENTER; ANDREA ELIZABETH

PERNELL, MD; ALEKSANDR KRIVONOVSKIY,
MD; ROLAND JAYSONF PUA, MD; DOES 1
through 20, inclusive; and ROE CORPORATIONS 1

through 20 inclusive,

Defendants.

SUGGESTION OF DEATH UPON THE RECORD
Defendant, Roland Jayson F. Pua, M.D., hereby suggests, upon the record, the death of

1

CASE NO.: A-12-6060041-C
DEPT, NO.:

09/25/2013 01:13:06 PM

%j.%

CLERK OF THE COURT

- 31

Electronically Filed

E20G ¢ [ sm
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CERTIFICATE OF MATLING

T heretyr cardly that on this %;{da&s of Seprexnbar, 2013, 1 dish deporit i the nied
States Poyt i;“}:ff"ﬁ.tie-g- with plstage i’r:ﬁiﬁ; piegind thereidd, 4 fopy &F the abgvé and Frsgoing

SGOGRESHION OF DEATH URON THE RECORE uddressed )

Priati F, Zinunenman, B,
TINVMERMAN LAW FIRM

THO1 West Lake Mowd Bivid , Sie. 110
Tag Vegas, NV Q0128 |

B TOR-ZI8RNMT
himmerninsifza-law Qem

il S Bowoasen, Esg.

- BCHIRASSA LaW GRQUP, L1
RGGY Spiing Mouniain Robd, Sutie 101

Lag Vegas, NY 88117
N 2 149

------

| Hgbormeys for Plaintify

gl Qo Bsg
1 COTION, DRIGGS, WALCH, HULLEY, WOLOSUN & THOMPSON

A0 8. Fowrth Sueet, Jrd Floos
Las Vegay, NV &% HH

Hitgragys for wndrea Elisphetlt Fari off 40D
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JIMMERSON HANSEN
415 South Sixin Sireet, Suils 100, Las V
Telephone {702 366-7171 - Facsimde (702) 387-1187
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Electronically Filed
09/27/2013 02:25:41 PM

SUG Q%“ b s

LYNN M, HANSEN, £ESQL CLERK OF THE COURT
Nevada Bar No.: 244

JAMES M. JIMMERSON, ESQ.

Navada Bar No.: 12599

JIMMERSON HANSEN, P.C.

415 South 8¥ Street, Suite 100

Las Vegas, Nevada 89101

Tel No.: (702) 388-7171; Fax No.: {702) 3806-6406
imh@iimmersonhansen.com

imi@jimemesonhansen.com

Attorneys for Defendant

Healthsouth Rehabilitation Nospital of Desert Canvon, LLC

dba Healthsouth Rehabilitation Hospital of Desert Canyon, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

| CABE NO.: A-12-666641-C

RYAN KIRBY HUFPPERT, DEPT NO.: XXX
Plaintift,

Vs,

)

)

)

)

)

|
HEALTHSOUTH REHABILITATION HOSPITAL OF )
DESERT CANYON, LLC dba HEALTHSOUTH }
DESERT CANYON REHABIUATION HOPSITAL, )
THI OF NEVADA AT LAS VEGAS |, LLC dba )
HARMON MEDICAL AND REHABR ITATION )
HOSPITAL; THI OF NEVADRDA AT HENDERSON )
CONVALESCENT, LLC, dba HENDERSON )
HEALTHCARE CENTER; ANDREA ELIZABETH )
PERNELL, M.D,, ROLAND JAYSONTF. PUA, M.D,; )
DOES 1 through 20, inclusive; and ROE }
CORPORATIONS 1 though 20 inclusive, )
)

)

}

Défendants.

SUGGESTION OF DEATH ON THE RECORD
COMES NOW Defendant, Healthsouth Rehabilitation Hospital of Dasert Canyon,

1 LC dba Healthsouth Rehabilitation Hospital of Desert Canyon, LLG, by and through his|

-1~

385



,P.C.
¢te 109, Las Vegas, Nevada 89101
. Facsimile (702} 387-1167

JIMMERSON HANSEN

415 South Sixth Street, &

Teleghone (702} 3BB-TT71

1
2 | P.Cyand suggsst upon the record, pursuant to NRCP 25(a)(1), the death of Ryan Kirby
31 Huppert, Plaintiff, during the pendency of this action.
4 e §e
Dated this'£-# _of September, 2013. |
5 JMMERSON HANSEN, P.C.
© i
7 \,Lﬁ_ﬁ o
LALNHM, HANSEN, ESQ.
8 < Mevada Bar No.: 0244
4 JAMES M. JIMMERSON, ESQ.
o _ | Nevada Bar No. 12589
wy - - - 415 South 8" Street, Suite 100
Las Vegas, Nevada 88101
11 Attorneys for Defendant
12 Healtnsouth Rehabilitation Hospital of
| Desert Canyon, LLC dba Healthsouth
13 1 ' Rehabilitation Hospital of Desert
Canyen, LLC
14 .
15
16
Y
18
19
20
21
22
23
24
25
26
27
28

386

counsel of record, Lynn M. Hansen, Esq. of the Law Firm of JIMMERSON HANGEN,

386



' P-Cﬁ
. Nevada 89101

- Facsimie [102) 307-1167

JIMMERSON HANSEN
418 Souih Sixih Streel, Sulte 100, 125 Vages

Telephone (F02) 288-1171

387

e G ~N G O & W N =

NN ON N NN R N R e ‘
& N & o N o.rm X33 N RO RDD

" Brian F. Zimmerman, Esg. - Mark. J. Bourassa, Esq.
ZIMMERMAN LAW FIRM - BOURASSA LAW GROUP, LLC
TE7O W. Lake Mead Bivd,, Suiie 140 8868 Spring Mountain Road, Suile 101
Las Vegas, Nevada 88128 L.as Vegas, Nevada 89117
Attorneys for Plaintiff Attorneys for Plaintiff
Fax No.: 702-228-8917 Fax No.: 702-851-2189
John H. Coiton, E=q. V. Andrew Cass, Esq.
Katherine L. Turpen, Esq. Keith A. Weaver, Eaq.
COTTON DRIGGS WALCH HOLLEY LEWIS BRISBQIS BISGAARD & SMITH
WOLSON & THOMPSON : 5385 S. Rainbow Bivd., Suite 800
400 South 4™ Street, 3™ Floor l.as Vegas, Nevada 89118
Las Vegas, Nevada 89101 Altorneys for Defendant
Aftorneys for Defendant Aleksandr Krivonovskly, M.D.
Andrea Pernell, M.D. Fax No,.: 702-893-3789 .
Fax No.: 702-78%-1912

A David J. Mortensen, Esq. o Dale A. Hayes, Esq.

~Cheisea R. Hueth, Esq. “Jason M. Gerber, Esqg.
ALVERSON TAYLOR MORTENSEN MARQUIS AURBACH COFFING
& SANDERS ' 10001 Park Run Drive
7401 West Charileston Blvd, i.ss Vegas, Nevada BG145
Las Vegas, Nevada 89117 | Attorneys for Defendant
Attorneys for Defendant THI of Nevada at Henderson Heaitheare
Roland Jayson F. Pua, M.D. Canter & THI] of Nevada at Las Vegas |,
Fax No.: 702-385-70G00 LLC dba Hamon Medical and

CERTIFICATE OF SERVICE
| héreby certify that service of a true and correct copy of SUGGESTION OF
DEATR ON THE RECORD was made on theL day of September, 2013, as
indicated below: |
& By first class mail, postage prepaid from Las Vegas, Nevads
pursuant to N.R.C.P. 5{b} addressed as foliows below
—... By facsimile, pursuant to EDCR 7.26 (as amended)

By receipt of copy as indicated below

Rehabflitation Hospital
Fax Mo.: 702-856-8223

387
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WJIMMERSON HANSEN
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Teiephone (702} 388-717¢
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24
29 |
26
27
28
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|

Robert D. Rourke, Esq.

ROURKE LAW FIRM

10161 Patk Run Drive, Ste. 150

Las Vegas, Nevada 858145

Attorney for Defendants

THE of Nevada at Hendsrson
Convalesesnt, LLC, dba Henderson
Healthcare Center & THI of Nevada at Las
Vegas |, LLC dba Harmon Medical and

Rehabiitation Hospital

Fax No.: 702-515-7441

_,_,__J

i MERSON HANSEN, P C.
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Electronically Filed
11/07/2013 10:00:06 AM

ORDR | % ﬂ, M

RICHARD D. CHATWIN, ESQUIRE

[ o]

2 || Nevada Bar No. 10870 CLERK OF THE COURT
GERRARD COX LARSEN : .
3 || 2450 St. Rose Parkway, Suite 200
Henderson, Nevada 89074
41 (702) 796-4000
p “ Attomney for Petitioner
¢ DISTRICT COURT
, CLARK COUNTY, NEVADA
e
8
o In the Matter of the Estate of } Case No. - P-13-078874-E
| ‘
0 RYAN KIRBY HUPPERT, g
1 - ~Deceased; - )
11 )
12 ORDER ON EX-PARTE PETITION FOR APPOINTMENT OF SPECIAL
CO-ADMINISTRATORS AND FOR ISSUANCE OF LETTERS OF SPECIAL
13 . CO-ADMINISTRATION ' |
14 i This Matter upon the Ex-Parte Petition of KRISTI L. WOTTON and KAY A, HILL, for

15 1| appointment of Special Co-Administrators and for [ssuance of Letters of Special Co-Administration of
16 || the Estate of RY AN KIRBY HUFPERT, Deceased; the Court having considered this matter and having

17 || found that all the allegations contained in said Petition are true and correst, and good cause appearing

—

18 || therefor, the Cowrt finds:

The Decedent, RYAN KIRBY HUPPERT, died on or about the 17 day of September, 2013,

'19|

20 | in the City of Las Vegas, State of Nevada, and at the time of his death was a resident of Clark County,

71 h ‘State of Nevada, A certified copy of the Decedent’s death certificate was filed with the -EX-PaﬂE.

22 || Petition.
23 IT IS HEREBY ORDER, ADJUDICATED AND DECREED. that KRISTIL. WOTTON

24
25 I Co-Administration be issued to them upon taking the oath of office, as req nired by law.

[T 1S FURTHER ORDERED that KRISTI L. WOTTON and KAY A. HILL are qualified to

and KAY A. HILL be appointed Special Co-Administrators for the Estate and that Letters of Special

20
27 || serve as Special Co-Administrators of the above-referenced Estate.

gl /7

390 | | 390



1

2 || rights and duties of Special Co-Administrators which are outlined in the Jaws of the State of Nevada
3 | including, but nof Jimited to, the power and authority to tocate and securing assets of the Decedent, the
4 | power to continue with any litigation proceeding that RYAN KIRBY HUPPERT was a party to at the
time of his death (including for Clark County District Court Case No. A-12-0666641 -C, Dept. .}{}G{I),

9
10
i1
12
13
14
15
16
17
18
19

20

mh

22
23
24
25

27
28

|

zel'

IT IS FURTHER ORDERED that KRISTIL, WOTTON and KAY A. HILL shall have all

of the Estate.

IT IS FURTHER ORDERED that the requirement of bond is waived.

Court’s approval,

Respectfully submitted by:
GERRARD COX LARSEN

the power o comimence any litigation that the Special Co-Administrators believe is necessary on behalf

of the Estate of RYAN KIRBY HUPPERT, and the ability to publish a Notice to Creditors on behalf

IT IS FURTHER ORDERED that any liquid assets shall be placed in the trust account of |
GERRARD COX LARSEN pending further order of this Court. -
IT IS FURTHER ORDERED that any settlement of the Decedent’s lawsuit is subject to this |

DATED this % day of November, 2013.

RICHARD D. CHATWIN, ESQUIRE

Nevada Bar No, 10870
9450 St. Rose Parkway, Suite #200

Henderson, Nevada 89074
(702) 796-4000

391

YV Tl

DISTRICT COURT JUDGE \ﬁi[l
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" Electronically Filed
11/07/2013 12:06:52 PM

1| LETT (2%. it W
RICHARD D, CHATWIN, ESQUIRE

Nevada Bar No. 10870 CLERK OF THE COURT
GERRARD COX LARSEN

2450 St. Rose Parkway, Suite 200

Henderson, Nevada 85074

(702) 796-4000

Attorney for Petitioner

DISTRICT €OURT
CLARK COUNTY, NEVADA

khfk¥

Case No. P.13-078874-E

WOoe =1 Oh A e a2

In the Matter of the Estate of
10|  RYANKIRBY HUPPERT,

Hearmg Date;
Hearing Time:

LETTERS OF SPECIAL CO-ADMIN ISTRATION

11 Deceased.

e S ot et

12

13 .
14 On the 7 day of pabV ., 2013, an Order of the Court was entered appointing KRISTI L.

{51 WOTTON and KAY A. HILL, as Special Co-Administrators of the Estate of the Decedent and who,

16 | having duly qualified, are hereby authorized to act and have the authority and shall perform the duties

17 || of such Cn—Administrators,

18 That the requitement for bond is waived.

19 That should any liquid assets be located, the same shail be placed into the trust account of
20 GERRARD CO}{ LARSEN pending further order of this Court

5117 1n festimody of which, I bave this date si gnﬁd ﬂleseil,etters and afﬁxed the seal of the Counrt,
22 Dated this _____ W?ﬁq_ 2019} o ’Wi R

23 | CLEEK (}F CG’!JRT '

24 - et . -

25

26

27 111

28 /11

393 | 103



1

OATH

2 || 8TATE OF NEVADA )

} 88:

3j COUNTY OF CLARK );

4

5
6
.Tﬁ
8
9

10
11
12

14
15
16
17
18
19
20

21
22
23
24
25

2|

27

28

I KRISTI L. WOTTON, whose mailing address is: 1074 Oak Shade Lane, Henderson, Nevada
89015, solemnly affirm that 1 will faithfully perform according to law the duties of Special

Administrator,

SUBSCRIBED and SWORN to before'me this
5 day of (Xéohens 2013,

13y M [2 {ZQZ{% i { & pawn M. wADDOUPS |
NOTARY PUBLI - y Appointment Expires Jmne 3, 2014 1

394
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13
141
15
16

171

19
20

21

22
23
24
_25
26
27
28]

395

STATE OF NEVADA )
COUNTY OF CLARK )

S
=

\ _

} ss:

I, KAY A. HILL, whose mailing address is: 335 W. Atlantic Avenue, Henderson, Nevada
89015, solemply affirm that I will faithfully perform according to law the duties of Special

Administrator,

| | DﬁdﬂWORN %oolggfore me tl?is |
MU pAd e

NOT Y PUBLIC

I-htnryFuhHu-vBtatecrinadl '

COUNTY OF CLARK ;
. DAWN M. WADDOUPS |
 ho. m.mmz 3 My Apoolntment Expires Juma 8, 2014 |

...........

395



Electranically Filed
11/07/2013 10:00:06 AM

RICHARD D. CHATWIN, ESQUIRE

2 | Nevada Rar No. 10870 GLERK OF THE COURT
GERRARD COX LARSEN :

3 || 2450 St. Rose Parkway, Suite 200
Henderson, Nevada 89074

4 i (702) 796-4000

p Attomney for Petitionet

¢ DISTRICT COURT

; CLARK COUNTY, NEVADA

hAkRE
8
0 In the Matter of the Estate of } Case No. - P-13-078874-E
)
0 RYAN KIRBY HUPPERT, g
11 )
12 ORDER ON EX-PARTE PETITION FOR APPOINTMENT OF SPECIAL
CO-ADMINISTRATORS AND FOR ISSUANCE OF LETTERS OF SPECIAL

13 , CO-ADMINISTRATION
14 This Matter upon the Ex-Parte Petition of KRISTI L. WOTTON and KAY A. HILL, for

15 | appointment of Special Co-Administrators and for Issuance of Letters of Special Co-Administration of
16 I the Estate of RYAN KIRBY HUPPERT, Deceased; the Court having considered this matter and having
17 | found that ali the allegations contained in said Petition are true and correct, and good cause appeaving

. 18 || therefor, the Court finds:
19 The Decedent, RYAN KIRBY HUPPERT, died on or about the 1 7% day of September, 2013,

20 | in the City of Las Vegss, State of Nevada, and at the time of his death was a resident of Clark County,

21 || State of Nevada, A certified copy of the Decedent’s death certificate was filed with the Ex-Parte

22 || Petition, |
23 ITIS HEREBY ORDER, ADJUDICATED AND DECREED that KRISTIL. WOTTON

24 || and KAY A. HILL be appointed Special Co-Administrators for the Estate and that Letters of Special

25 I Co-Administration be issued to them upen taking the oath of office, as required by law.

26 IT IS FURTHER ORDERED that KRISTIL. WOTTON and KAY A. HILL are qualified to

47 || serve as Special Co-Administrators of the above-referenced Estate,

gl 717

396 | 396



1

2 || rights and duties of Special Co-Administrators which are outlined in the Jaws of the State of Nevada

3
4
5

6 | the powerto commence any litigation that the Special Co-Administrators believe is necessary on behalf

7| of the Estate of RYAN KIRBY HUPPERT, and the ability to publish a Notice to Creditors on behalf

8
9

10
11

12
13
14
135
16
17
18
19
20

22
23
24
25
26
27
28

397

IT IS FURTHER ORDERED that KRISTIL. WOTTON and KAY A. HILL shall have all

including, but not mited to, the power and auihdﬁty to locate and securing assets of the Decedent, the
power 10 continue with any litigation proceeding that RYAN KIRBY HUPPERT was a party to at the
timme of his death (including for Clark County Disteict Court Case No. A-12-0666641 -C, Dept. 3XX1),

of the Estate.

IT IS FURTHER ORDERED that the requirement of bond is waived.

GERRARD COX LARSEN pending further order of this Coutt. |
IT 1S FURTHER ORDERED that any settlement of the Decedent’s lawsuit is subject to this

Court's approval.

DATED this J‘/h day of November, 2013.

Respectfully submitted by:
GERRARD COX LARSEN

IT IS FURTHER ORDERED that any liquid assets shall be pla;ec_l in the trust account of |

RICHARD D. CHATWIN, ESQUIRE
Nevada Bar No. 10870

2450 St, Rose Parkway, Suite #200
Henderson, Nevada 39074

(702) 796-4000 -

VYV

DISTRICT COURT JUDGE \ﬁ[,

397



Electronically Filed
11/07/2013 12:08:52 PM

LETT | | v i*.t%e"":"‘"

1
RICHARD D. CHATWIN, ESQUIRE
2| Nevada Bar No. 10870 CLERK OF THE COURT
GERRARD COX LARSEN '
3 i 2450 St. Rose Parkway, Suite 200
Henderson, Nevada 89074
4 (702) 796- 4000
s Attorney for Petitioner
6 DISTRICT COURT
7 CLARK COUNTY, NEVADA
8 kwekkk
9 h In the Matter of the Estate of ) Case No. P-13-078874-E
‘ ) -
10 RYANKIRBY HUPRERT, g
11 Deceased. ) Hearmg Date
: ) Hearing Time:
12 ' '
. LETTERS QF SPECIAL CO-ADMINISTRATION
1 B
14 Onthe ‘7 day of pob\J. , 2013, an Oxder of the Court was entered appointing KRISTI L.

15 | WOTTON and KAY A. HILL, as Special Co-Administrators of the Estate of the Decedent and who,

16 [| having duly qualified, are hereby author ized to act and have the authority and shall perform the duties

17 i of such Cn—Administrators.

18 That the requirement for bond is waived.

19 That should any liquid assets be located, thf.-, same shall be placed into the trust account of
20 | GERRARD COX LARSEN pending further ordler of this Court

17 In testimony of which, 1 have this date si gne_d ﬂles&Let{ers and afﬁxed the seal of the Court.
22 Dated this ____ ﬁﬁ‘}ﬁ%’—?ﬁﬂ— 2{]'1 t T RO

23 | CIPERK D<F C{i)’{JRT |

24 \ i

25 | | By:

%]

270 11/

28\ /71

398 | 398



1 . OAT
STATE OF NEVADA %
$8:
COUNTY OF CLARK )
I, KRISTIY,. WOTTON, whose mailing address is: 1074 Oak Shade Lane, Henderson, Nevada
89015, solemnly affirm that T will faithfully perform according to. law the duties of Special

Administrator,

O 08 =~ 4o o W

KR
10y : . —_—
"SUBSCRIBED and SWORN to before me this
11 A5 day of (Jrvphen 2013,
12 | { Gy NouryPublc-Staloof Nevada |
13y M{Z(’gz&@g% P \82Y  pawnw. wADDOUPS |
NOTARY PUBLI § o, 051070201 My Appoirkment Explres June 8, 2014 |
14
15
16
17
18
19
20
21

220
23
24
25
26
27
28 “

399 | 399
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S
=

STATE OF NEYADA )
) 88
COUNTY OF CLARK )

1 KAY A. HILL, whose mailing address is: 335 W. Atlantic Avenue, Henderson, Nevada
89015, solemnly affirm that 1 will faithfully perform according 1o law the duties of Special

Administrator,

CRIBED apd SWORN to be.fore me this
Hh day-of- ?K«Fﬂlgc,/ 2013... .

—‘——-Jﬂ---n-ﬂv“——-l‘.

Notary Publio - Stale of Novads |
. COUNTY OF CLARK -
N DAWN M, WADDOUPS |}
| o oo strozat Wy Appolimerd Exires JuaB, 2014}

-----------

ok
)

MU U ddb e

T\'OTARY PUBLIC

400



EXHIBIT B

401 401



Electronically Filed
11/07/2013 10:00:06 AM

1| orDR - Q%‘JM

RICHARD D. CHATWIN, ESQUIRE

2 [| Nevada Bar No. 10870 CLERK OF THE COURT
GERRARD COX LARSEN -
3 | 2450 8t. Rose Parkway, Suite 200
Henderson, Nevada 89074
4 (702) 796-4000
; Attorney for Petitioner
6 DISTRICT COURT
; CLARK COUNTY, NEVADA
o e e de
8 R
0 In the Matter of the Estate of % Case No. - P-13-078874-E
N i RYAN KIRBY HUPPERT, )
)
. N .. "Dﬁﬂ&ﬂsed; . )
1| _ )
12 ORDER ON EX-PARTE PETITION FOR APPOINTMENT OF SPECIAL
CO-ADMINISTRATORS AND FOR ISSUANCE OF LETTERS OF SPECIAL
13 : CO-ADMINISTRATION
14 This Matter upon the Ex-Parte Petition of KRISTI L. WOTTON and KAY A. HILL, for

15| appointment of Special Co-Administrators and for [ssuance of Letters of Special Co-Administration of
16 | the Estate of RY AN KIRBY HUPPERT, Deceased; the Court having considered this matter and having

17 || found that all the allegations contained in said Petition are true and correct, and good cause appearing

18 | therefor, the Court finds:

19 The Decedent, RYAN KIRBY HUPPERT, died on or about the 17" day of September, 2013,
20 || inthe Cﬂy of Las Vegas, State of Nevada, and at the time of his death was a resident of Clark County,
21 || State of Névada. A certified copy of the Decedent’s death certificate was filed with the Ex-Parte

22 || Petition. |
[T IS HEREBY ORDER, ADJUDICATED AND DECREED that KRISTIL. WOTTON

23
24 || and KAY A. HILL be appointed Special Co-Administrators for the Estate and that Letters of Special

Co-Administration be issued to them upon taking the oath of office, as required by law.

IT IS FURTHER ORDERED that KXRISTIL. WOTTON and KAY A. HILL are qualified to

25

26
97 | serve as Special Co-Administrators of the above-referenced Estate.

28171/

402 402



1 IT IS FURTHER ORDERED that KRISTI L. WOTTON and KAY A, HILL shall have al}
2|l rights and dutfes of Special Co-Administrators which are outlined in the Jaws of the State of Nevada
3 { including, but ndf limited to, the power and authority to locate and securing assets of the Decedent, the
4 || power to continue with emy litigation proceeding that RYAN KIRBY HUPPERT was a party to at the
5| time of his death (including for Clark County District Court Case No. A-12-0666641-C, Dept. X3XI),
§ | the powerto commence any litigation that the Special Co-Administrators believe is necessary on behalf

7 of the Estate of RYAN KIRBY HUPPERT, and the ability to publish a Notice to Creditors on behalf

8 II of the Estate.

9 IT IS FURTHER ORDERED that the requirement of bond is waived.
10 q‘ | IT IS FURTHER ORDERED that any liquid assets shall be plac#:_d in the trust account of |
11] GERRARD COX LARSEN pending further order of this Court. S
12 [T IS FURTHER ORDERED that any settlement of the Decedent’s lawsuit is subject to this
13 || Court’s approval.
14 “ DATED this % day of November, 2013,
15
16 W
Y SISTRICT COURT JUDGE
18 | \ﬁ[/

19 | Respectfully submitted by:
|

20 || GERRARD COX LARSEN

Al /’/

22 || BICHARD D. CHATWIN, ESQUIRE
Nevada Bar No. 10870

21 | 2450 St. Rose Parkway, Suite #200
Henderson, Nevada 89074

24 I (702) 796-4000 -

25
26
27
28
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DISTRICT COURT
CLARX COUNTY, NEVADA
| AT HRF
9 | In the Matter of the Estate of ) Case No. P-13-078874-E
RYAN KIRBY HUPPERT, -
Decea#ed.ﬁ - g Hearmg Daie
) Hearmg Time:
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LETT | v S
RICHARD D. CHATWIN, ESQUIRE

Nevada Bar No. 10870 CLERK OF THE COURT
GERRARD COX LARSEN |

2450 St. Rose Parkway, Suite 200

Henderson, Nevada 89074

(702) 796-4000
Attorney for Petitioner

LETTERS OF SPECIAL CO-ADMINISTRATION

On the 7 day of pobyJ._, 2013, an Order of the Court was entered appointing KRISTI L. |
WOTTON and KAY A. HILL, as Special Co-Administrators of the Estate of the Decedent and whe,
having duly qualified, are hereby author ized to act and have the authority and shall perfonn the duties
of such Co-Administrators.

That the requirsment for bond is waived.

That should any liquid assets be located, the same shall be placed into the trust account of

GERRARD COX LARSEN pending further order of this Cﬂurt
In testimory of which, I'have this date si gned ﬂl@S&Lﬂt{ﬂrﬁ_@d afﬁxed the seal of the Court.

Dated this ___ day gfy\-g-7-913— 201{5 G

CLE‘RK 0@ twm*

“ !f' 1‘

i
i

404



1 | OAT
2 | STATE OF NEVADA )

) ss:
3| COUNTY OF CLARK )

4 .
I, KRISTI L. WOTTON, whose mailing address is: 1074 Oak Shade Lane, Henderson, Nevada

89015, solemnly affirm that I will faithfully perform according to law the duties of Special

Administrator,

= T - - T T+ S ¥ |

ol
'SUBSCRIBED znd SWORN to before me this

11 day of [drvphens 2013,

12 |

3] £ %ﬁizﬁﬁﬁf
NOTARY PUBLI

14| |

5
16
71
18
19
20
21

Hotary Pubils - State of Nevada
COUNTY OF CLARK
A DAWN M. WATIDOUPS
Wo. 06-1070204 My Appointment Ectres June B, 2014

22
23
24
25
25
27
28
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i QATH
STATE OF NEVADA )
z COUNTY OF CLARK 355:
4 I, KAY A. HILL, whose mailing address is: 335 W. Atlantic Avenue, Henderson, Nevada
5| 89015, solemnly affirm that I will faithfully perform according to law the duties of Special
6 |t Administrator. |
, .
8
9
10| SUBSCRIBED agd SWORN to before me this
“ day.?f._z iﬁ-ﬂﬁvtgzrf 2013... .

Notary Publia - Stats of Nevada

- Ulgddnge D i
)

i3 | RoTARY PRI - G DANN M WADOOUPS,
14 L
15
16
171

19
20
21
22
23
24
.25
26
27
28]
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NEO |

JOHN H. COTTON, ESQ.

Nevada Bar No. 005268

E-mail: JhCotton@cdwnvlaw.com
KATHERINE L. TURPEN, ESQ.
Nevada Bar No. 008911

E-mail; KTurpen@cdwnvlaw.com
COTTON, DRIGGS, WALCH,
HOLLEY, WOLOSON & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Telephone: ;702) 791-0308
Facsmule (702) 791-1912

Atforney for Defendant Andrea Pernell, M.D.

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT;
Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC
d/b/a HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS, LLCd/b/a
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLCd/b/a .
HENDERSON HEALTHCARE CENTER;
ANDREA ELIZABETH PERNELL, M.D).;
ROLAND HAYSON F. PUA, M.D.; DOES 1
through 20, inclusive; and ROE
RATIONS 1 through 20 inclusive;

Defendants.

YOU, and each of you, will please take notice that an Order regarding Discovery
Commissioner’s Report and Recommendations regarding August 6, 2013 Hearing in the

above entitled matter was filed and entered by the Clerk of the above-entitled Court on

the 8t day of October, 2013, a copy of which is attached hereto.

/17

Page 1 of 3

01601-61/1167194

Electronically Filed
10/08/2013 04:37:32 PM

A s

CLERK OF THE COURT

A12-666641-C
XXX1

Case No:
Dept. No.:

NOTICE OF ENTRY OF ORDER
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01601-61/1167194

Dated this g day of October, 2013.

COTTON, DRIGGS;WALCH,
HOLLEY, WOLOSON & THOMP I'

SR
AT A Lo 00 4

JORNH. COTTON, ESQ~——
Jevdda Bar No. 005268
XTHERINE L. TURPEN, ESQ.
Xlevada Bar No. 008911
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Defendant Andrea Pernell, M.D.

Page 2 of 3
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|

CERTIFICATE OF MAILING

[ HEREBY CERTIFY that, on the _£ day of October, 2013, and pursuant to
NRCP 5(b), I deposited for mailing in the U.S. Mail a true and correct copy of the
foregoing NOTICE OF ENTRY, postage prepaid and addressed to:

Brian F. Zimmerman

ZIMMERMAN Law FIrRM P.C.

7670 West Lake Mead Boulevard, Suite 140
Las Vegas, Nevada 89128

Attorneys for Plaintiff

Lyn M. Hansen, Esq.

JIMMERSON HANSEN

415 South Sixth Street, Suite 100

Las Vegas, Nevada 89101

Attorneys for Defendant Health South — Desert Canyon
Keith A. Weaver, Esq.

LEWIS, BRISBOIS, BISGAARD & SMITH

6385 South Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118
Attorneys for Defendant Aleksandr Krivonovskiy, M.D.

Chelsea R. Hueth, Esq.
ALVERSON, TAYLOR, MORTENSEN & SANDERS

7401 West Charleston Boulevard

Las Vegas, Nevada 89117
Attorneys for Defendant Roland Jayson F. Pua, M.D

-

L AL

An Pmplo
olleylf

Page 3 of 3
01601-61/1167194

ee-of Cotton, Driggs, Walch,
oloson & Thompson

410
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DCRR
JOFN H, COTTON, ESQ. W‘- i Slrinre
Nevada Bar No. 0052

E-mail; JHCotton@CDWNViaw.com GLERK OF THE COURT
KATHERINE L. TURPEN, ESQ.

Nevada Bar No. 008911 |

E-maii: KTurpen@CDWNViaw.com

COTTON, DRIGGS, WALCH,

HOLLEY, WOLOSON & THOMPSON

400 South Fourth Street, Third Floor s Hi:.: . ..

Las Vegas, Nevada 89101 i .

Telephone:  702/791-0308

Facsimile:  702/791-1912 ..

Attorneys for Defendant Andrea Pernell, M.D.

DISTRICT COURT
CLARK CQUNTY, NEVADA

RYAN KIRBY HUPPERT, Case No.: Al12-666641-C
Dept. No.: AXXI

Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC d/b/a
HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS |, LLC d/b/a
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC d/b/a HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, M.D.; ROLAND
HAYSON E. PUA, M.D.; DOES 1 through 20,
inclusive; and ROE CORPORATIONS 1 through

20 inclusive;

Defendants.

DISCOVERY COMMISSIONER’S REPORT AND RECOMMENDATIONS

Hearing Date: August 6, 2013
Hearing Time: 1:00 p.m.

411



I CASE NAME: Huppert v. Healthsouth, et al
I CASE NUMBER: A666641
2 : o Hearing Date: 08/06/2013
Hearing Time: 1:00 p.m.
3
4 APPEARANCES:
Attorney for Plaintiff: Brian Zimmerman, Esq.
5 | - Zimmerman Law Offices
6 Attorneys for Plaintiff Ryan K. Huppert
7 Attorney for Defendants: Adam Schneider, Esq. of Cotton, Driggs,
i . Walch, Holley, Woloson & Thompson
8 | Attorneys for Defendant Dr. Andrea Pernell
9 Lyn M. Hansen, Esq.
10 Jimerson Hansen
T | | - Attorneys for Defendant Health South — Desert Canyon
11
Robert Rourke, Esq.
12 ROURKE LAW FIRM _
Attorneys for Defendants THI of Nevada ar Henderson
13 Convalescent, LLC, dba Henderson Healthcare Center &
THI of Nevada at Las Vegas I, LLC dba Harmon Medical
14 i and Rehabilitation Hospital
15 Keith A. Weaver, Esq.
| LEWIS BRISBOIS BISGAARD & SMITH
16 I .- Attorneys for Defendant Aleksandr Krivonovskiy, M D.
17 Stephanie Zinna, Esq.
ALVERSON TAYLOR L
18 MORTENSEN & SANDERS
: Attorneys for Defendant Roland Jayson F. Pua, M.D
19
20 L.
21 - ~ FINDINGS
22 This matter came before the Honorable Discovery Commussioner to extend discovery
23 deadlines during the medical malpractice status checks. The Discovery Commissioner set forth
24 the following recommendations:;
25
26
27 |
28
-2 -

412 412
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CASE NAME: Huppert v, Healthsouth, ¢t al

| | CASE NUMBER: A666641
Hearing Date: 08/08/2013
Hearing Time: 400 p.m.

IL
RECOMMENDATIONS
IT IS RECOMMENDED that the Discovery deadlines be extended as follows:
1.  Close of Discovery: April 28,2014
2. Final Date to File Motions to Amend Pleadings
or add parties (without a further court order): December 30, 2013
| 3. | Fiﬁa.l Dates for Expe.rt- Disclosures:
I 1. Initial Expert Disclosures: January 28, 2014
| ii.  Rebuttal Bxpert Disclosures: February 28, 2014
4, Final Date to File Dispositive Motions: May 28, 2014

| WM AT 9L TS SHorsls BB |
DATED this _;Zday of 013.

T ——

August 2013.

Submitted %

FIERINE L. TUR ‘ﬁ" ESQ.
B evada Bar No. 8911
COTTON, DRIGGS, WALCH,
HOLLEY, WOLOSON & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101
Attorneys for Defendant
Andrea Pernell, M. D.

-

Discovery Commissioner
Honorable Bonmie A. Bulla

Approved to Form and Content:

By:

BRAIN F. ZIMMERMAN, ESQ.
RENEE MAXFIELD, ESQ.
ZIMMERMAN LAW FIRM

7201 W. Lake Mead Blvd., Suite 110
Las Vegas, Nevada 89128

Attorneys for Plaintiff

413
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CASE NAME: Huppert v. Healthsouth, gt al
CASE NUMBER: A666641
Hearing Date: 08/08/2013

Hearing Time: 3:00g.m.

RECOMMENDATIONS

IT IS RECOMMENDED that the Discovery deadlines be extended as follows:

Close of Discovery:

April 28, 2014

Final Date to File Motions to Amend Pleadings

or add parties (without a further court order):

Final Dates for Expert Disclosures:

i, Initial Expert Disclosures:
1i. Rebuttal Expert Disclosures:

Final Date to File Dispositive Motions:

DATED this day of

December 30, 2013

January 28, 2014
February 28, 2014
May 28, 2014

2013.

N

T

Submitted this day of August 2013.

KATHERINE L. TURPEN, ESQ.
Nevada Bar No. 8911

COTTON, DRIGGS, WALCH,
HOLLEY, WOLOSON & THOMPSON
400 South Fourth Street, Third Floor
Las Vegas, Nevada 89101

Attorneys for Defendant

Andrea Pernell, M.D.

jssioner
Bulla

Discovéry Co
Honorable Bonnie

Approved to Form and Content:

BRAIN F. zmmg%%, ESQ.

RENEE MAXFIELD, ESQ.
ZIMMERMAN LAW FIRM

7201 W. Lake Mead Blvd., Suite 110
Las Vegas, Nevada 89128

Attorneys for Plaintiff

By:

414
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I

Approved to Form and Content:

By: Consisd Friuavan #80)
Lyn M. Hansen, Esq.
JIMMERSON HANSEN
415 South 6" Street, Suite 100
Las Vegas, Nevada 89101
Attorneys for Defendant
Health South — Desert Canyon

Approved to Eorm and Content:

Che:lse R. Hueth \Esq.

ALVE SON TAYLOR
ORTENSEN & SANDERS

7401 West Charleston Blvd.

Las Vegas, Nevada 89117

Attorneys for Defendant

Roland Jayson F. Pua, M.D

Approved to Form and Content:

By:

Robert D. Rourke, Esq.
ROURKE LAW FIRM

10161 Park Run Drive, Suite 150
Las Vegas, Nevada 89145
Attorrneys for Defendants

THI of Nevada at Henderson Convalescent,
LLC, dba Henderson Healthcare Center & THI
of Nevada at Las Vegas I, LLC dba Harmon

Medical and Rehabilitation Hospital

CASE NAME: Huppert v. Healthsouth, et al
CASE NUMBER: A666641

Hearing Date: 08/08/2013
Hearing Time: ﬂ:(}Of.m.

Approved to Form and Content:

By:

Keith A. Weaver, Esq.
LEWIS BRISBOIS
BISGAARD & SMITH
6385 S. Rainbow Blvd., Suite 600
Las Vegas, Nevada 89118
Attorneys for Defendant
Aleksandr Krivonovskiy, M.D.

4135
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Approved to Form and Content:

By: Carnuss QL—LMT_# 1Jo7i
Lyn M. Hansen, Esq.
JIMMERSON HANSEN
415 South 6" Street, Suite 100
Las Vegas, Nevada 89101
Attorneys for Defendant
Health South — Desert Canyon

Approved to Form and Content:

By:

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR
MORTENSEN & SANDERS

7401 West Charleston Blvd.

Las Vegas, Nevada 83117

Attorneys for Defendant

Roland Jayson F. Pua, M.D

Approved to Form and Content:

By: |

Robert D. Rourke, Esq.

ROURKE LAW FIRM

10161 Park Run Drive, Suite 150

Las Vegas, Nevada 89145

- Attorneys for Defendants

THI of Nevada at Henderson Convalescent,
LLC, dba Henderson Healthcare Center & THI
of Nevada at Las Vegas 1, LLC dba Harmon
Medical and Rehabilitation Hospital

CASE NAME: Huppert v. Healthsouth, et al

CASE NUMBER: A666641
Hearing Date: 08/08/2013
Hearing Time: 3:00 g.m.

Approved to Form and Content:

By: ) W

Koih\A. Weaver, Esq.  ( '. ]
LEWIS BRISBOIS I_Y#/Q?Eﬁt
BISGAARD & SMITH

6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 891138
Attorneys for Defendant
Aleksandr Krivonovskiy, M.D.

416



CASE NAME: Huppetrt v. Healthsouth, et al
CASE NUMBER: A666641

Hearing Date: 08/04/2013

Hearing Time: £:00 Fm.

NOTICE

Pursuant to NRCP 16.1(d)(2), you are hereby notified you have five (5) days from the

date you receive this document within which to file written objections.

W ~1 S B W

[Pursuant to E.D.C.R. 2.34(f) an objections must be filed and setved no more than five

(5} judicial days after receipt of the Discovery Commissioner’s Report. The Commissioner’s

o

10 " Report _is deemed received when signed and dated by a party, his attorney or his attorney’;s
1 employee, or (3) days after mailing to a party or his attorney, or three (3) days after mailing to a
12 party or his attorney, or three (3) days after the Clerk of the Court deposits a copy of the Report
13

in the folder of a party’s lawyer in the Clerk’s Office. See E.D.C.R. 2.34(f)]
14 - |

15 || A copy of the foregoing Discovery Commissioner's Report was:
16 Mailed to Plaintiffs at the following address on the day of ,20

17 \_} Placed in the folder of Plaintiff’s & Defendapts’ counsel in the Clerk's office on the ! |

18 day of ‘}Q' gk ., 20§5%.
STEVEN D. GR%,
4 K/Mf -

19
Deput{,b]erk ~

20 | .

21
22

23
24
25
26
27
28

417 417



1 CASE NAME: Huppert v. Healthsouth, et al
CASE NUMBER: A666641 '

2 Hearing Date: 08/08/2013
Hearing Time: iDOP.m.

3

4 ORDER

5 The Court, having reviewed the above report and recommendations prepared by the
6 Discovery Comunissioner and,

7 The parties having waived the right to object thereto,

8 f‘hNo timely objection having been received in the office of the Discovery Commissioner
9 pursuant to E.D.C.R. 2.34(%),

10 | Having received the objections thereto and the written arguments in support of said |

11 objections, and good cause appearing,

12 x ¥ .
13 || AND

14| X IT IS HEREBY ORDERED the Discovery Commissioner’s Report and

15 Recommendations are affirmed and adopted.

16 | IT IS HEREBY ORDERED the Discovery Commissioner’s Report and

17 Recommendations are affirmed and adopteld as modified in the following manner.

18 | (attached hereto)

19 __ITIS HEREBY OREDRED that a hearing on the Discovery Commissioner’s 'Raport and

20 Recommendations is set for ~,20 ,at_: am.

21 | | |

22 || Dated this é day of {/ 0&&— 20/5

23 |
/ JUANNA S. KISHNER

;: MRTTUBGE |

: U

27
28

418 | 418



_ _— Electronically Filed
09/16/2013 09:58:39 AM
1|]0123 Q%«“&E
CLERK OF THE COURT
2 _
DISTRICT COURT
3 CLARK COUNTY, NEVADA
) |
5 RYAN HUPPERT, ET AL., Case No.: A-12-666641-C
PLAINTIFF(S),
6
VS, Dept. No.: XXX!
7 .
g HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON,
o LLC., ET AL,
gy DEFENDANT(S).
11
12 AMENDED ORDER SETTING CIVIL JURY TRIAL, PRE-TRIAL
13 CONFERENCE, CALENDAR CALL, AND STATUS CHECK
14
ITIS HEREBY ORDERED that:
15
6 A, Trial - This matter is set for Trial by Jury on a FIRM TRIAL
17 SETTING to begin on JULY 28, 2014, at 10:00 a.m., in Department XXX,

¥/ .llcourtroom 128,

N 19 B. Pre-Trial Conference - A Pre-Trial Conference with the designated

20}|attorney(s) and/or parties in proper person will be held on JULY 3, 2014,

21 beginning at 10:15 a.m.
22 * .
C. Calenqar Call - A calendar call will be held on JULY 22, 2014,
0 % % beginning at 9:00 a.m.  Unless otherwise directed by the Court, the parties must
% w ES bring to Calendar Call the following:
u —
a O
E:" e 6 (1) Typed exhibit lists; with all stipulated exhibits marked:
wy (2) All exhibits marked by counsel for identification purposes;
@7 (3) Jury instructions in two groups, unopposed and opposed:
\ 28
JANNA 5. KISHNER
DEPARTMENT 200 1

5 VEGAS, NEVADA 87135

Y
\O
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JOANNA &. KISHNER
DISTRICT JUDGE
DEPARTMENT XXX1
LAS VEGAS, NEVADA $9)53

(4) Proposed voir dire questions;

(5) List of depositions;

(6) List of equipment needed for trial, including audiovisual equipment;’
and

(7) Courtesy copies of any legal briefs on trial issues.

D. Status Check - Parties are to appear on JUNE 19, 2014, beginning
at 9:00 a.m., for a Status Check on the matter.

E. Pre-Trial Memorandum - The Pre-Trial Memorandum must be

filed no later tﬁan 4:00 p.m., on JULY 18, 2014, with a courtesy copy delivered

to Department XXXI. All parties, (attorneys and parties in proper person) MUST

comply with All REQUIREMENTS of E.D.C.R. 2.67, 2,68 and 2.69."

Counsel shduld include in the Memorandum an identification of
orders on all motioﬁs in limine or motions for partial summary judgment
previously made, a summary of any anticipated legal issues remaining, a brief
sumrnary of the opinions to be offered by any witness to be called to offer opinion
testimony as well as any objec;tions to the opinion testimony.

F. Motions in Limine - All motions in limine, must be in writing and

filed no later than 8 weeks before Trial. Orders shortening time will not be

signed except in extreme emergencies.

G. Discovery Issues - All discovery deadlines, deadlines for filing

dispositive motions and motions to amend the pleadings or add parties are

contralled by the previously issued Scheduling Order. Pursuant to EDCR 2.35, a

'If counsel anticipates the need for audio visual equipment during the trial, a request must
be submitted to the District Courts AV department following the calendar call. You can
reach the AV Dept at 671-3205 or via E-Mail at SLATW@clarkcountycourts.us or

PETERSENI]@clarkcountycourts.us.

AN
TLV
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JOANNA 5, KISHNER
DISTRICT JUDGE
DEPARTMENT XXXI
LAS VEGAS, NEVADA EJI5S

motion to continue trial due to any discovery issues or deadlines must be made
before the Discovery Commissioner.

Failure of the designated ftrial attorney or any party appearing in
proper person to appear for any court appearances or to comply with this
Order shall result in any of the following: (1) dismissal of the action; (2)
default judgment; (3) monetary sanctions; {4) vacation of trial date; and/or
any other appropriate remedy or sanction.

Counsel is asked to notify the Court Recorder, 671-0897, at least two
weeks in advance if they are going to require a recorder and/or daily copies of
the transcripts/CDs of this trial. Failure to do so may result in a delay in the
production of the transcripts and/or CDs. |

Counsel is required to advise the Court immediately if the case settles or
is otherwise resolved prior to trial. A stipulation which terminates a case by
dismissal shall also indicate whether a Scheduling Order has been filed and, if a
trial date has been set, the date of that trial. A copy should be given to
Chambers.

DATED this 3™ dayof September, 2013

A S, KISHNER
ICT COURT JUDGE

AN 1
L1

ND

-y



~}] O s B W B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
23

JOANNA 5. KISHNER
DISTRICT JUDGE
DEPARTMENT XX
LAS VEQAS, NEVADA 3%)5

422

CERTIFICATE OF SERVICE

| hereby certify that on or about the date filed, this document was copied
through e-mail, via facsimile, or a copy of this Order was placed in the attorney’s
folder in the Clerk's Office or mailed to the broper party as foliows:
BRIAN F. ZIMMERMAN, ESQ.
ZIMMERMAN LAW FIRM

MARK J. BOURASSA, ESQ.
BOURASSA LAW GROUP, LLC.

LYNN M. HANSEN, ESQ.

JAMES M. JIMMERSON, ESQ
JIMMERSON HANSEN, P.C.

DAVID MORTENSEN, ESQ.
CHELSEA R. HUETH, ESQ.
ALVERSON, TAYLOR, MORTENSEN & SANDERS

JOHN H. COTTON, ESQ.
KATHERINE L. TURPEN, ESQ. -
COTTON, DRIGGS, WALCH, HOLLEY, WOLOSON & THOMPSON

ROBERT D. ROURKE, ESQ.
ROURKE LAW FIRM

DALE A. HAYES, ESQ.
MARQUIS, AURBACH, COFFING

KEITH A. WEAVER, E3Q.
LEWIS, BRISBOIS, BISGAARD & SMITH, [LL

o O

TRACY L. JORDOBA
JUDICIAL EXECUTIVE ASSISTANT

422
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415 South Sixth Street, Suite 100, Las Vegas, Nevada 89101

JIMMERSON HANSEN, P.C.

Electronically Filed
11/25/2013 03:11:15 PM
.|| noTe Qe -4 E
LYNN M. HANSEN, ESQ. CLERK OF THE COURT
2 || Nevada Bar No.: 244
JAMES M. JIMMERSON, ESQ.
3 | Nevada Bar No.: 12599
JIMMERSON HANSEN, P.C.
4| 415 South 6™ Street, Suite 100
5 | Las Vegas, Nevada 89101
Tel No.: (702) 388-7171
6 | Fax No.: (702) 380-6406
Imh@jimmersonhansen.com
7 ImJ@jimmersonhansen.com
8 Attorneys for Defendant HEALTHSOUTH
9 | REHABILITATION HOSPITAL OF DESERT
CANYON, LLC dba HEALTHSOUTH DESERT
10 | CANYON REHABILITATION HOSPITAL
11 |
S 12
a DISTRICT COURT
=13
g CLARK COUNTY, NEVADA
g 14
“ 15 RYAN KIRBY HUPPERT, ) CASE NO.: A-12-666641-C
- 16 ) DEPT NO.: XXXI
< Plaintiff, )
g 17 )
S Vs, )
@ 18 ) Date of Hearing: 12/5/13
ﬁ; 19 | HEALTHSOUTH REHABILITATION HOSPITAL OF ) Time of Hearing: 9:00 a.m.
K DESERT CANYON, LLC dba HEALTHSOUTH )
20 || DESERT CANYON REHABILIATION HOSPITAL; ) NOTICE OF NON-OPPOSITION
THI OF NEVADA AT LAS VEGAS |, LLC dba ) TO PLAINTIFF’'S REQUEST
21 || HARMON MEDICAL AND REHABILITATION ) FOR ORDER SHORTENING
29 HOSPITAL; THI OF NEVADA AT HENDERSON ) TIME REGARDING MOTION
CONVALESCENT, LLC, dba HENDERSON ) FOR SUBSTITUION OF PARTY
23 | HEALTHCARE CENTER; ANDREA ELIZABETH )
PERNELL, M.D., ROLAND JAYSON F. PUA, M.D.; )
24 | DOES 1 through 20, inclusive; and ROE )
o5 CORPORATIONS 1 though 20 inclusive. )
)
26 Defendants. )
27 )
28
1-
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JIMMERSON HANSEN, P.C.

415 South Sixth Street, Suite 100, Las Vegas, Nevada 89101

Telephone (702} 388-7171
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NOTICE OF NON-OPPOSITION TO PLAINTIFF’'S REQUEST FOR ORDER
SHORTENING TIME REGARDING MOTION FOR SUBSTITUION OF PARTY

COMES NOW, Defendant, HEALTHSOUTH REHABILITATION HOSPITAL OF
DESERT CANYON LLC dba HEALTHSOUTH DESERT CANYON REHABILITATION
HOSPITAL by and through its counsel of record, LYNN M. HANSEN, ESQ. and JAMES M.
JIMMERSON, ESQ. of the law firm, JIMMERSON HANSEN, P.C., and hereby gives notice
of Non-Opposition to Plaintiff's Request for Order Shortening Time Regarding Motion for
Substitution of Party filed and served on November 22, 2013.

DATED this 25" day of November 2013.

JIMMERSON HANSEN, P.C.

By. _/s/ Lynn M. Hansen, Esq.
LYNN M. HANSEN, ESQ.
Nevada Bar No.: 244
JAMES J. JIMMERSON, ESQ.
Nevada Bar No. 12599
415 South 6" Street, Suite 100
Las Vegas, Nevada 89101
Attorneys for Defendant
HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC
dba HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL
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CERTIFICATE OF SERVICE

| hereby certify that service of a true and correct copy NOTICE OF NON-

OPPOSITION TO PLAINTIFF’'S REQUEST FOR ORDER SHORTENING TIME

REGARDING MOTION FOR SUBSTITUION OF PARTY was made on the 25" day of

November 2013, as indicated below:

X By first class mail, postage prepaid from Las Vegas, Nevada pursuant to
N.R.C.P. 5(b) addressed as follows below

By facsimile, pursuant to EDCR 7.26 (as amended)

By receipt of copy as indicated below

Brian F. Zimmerman, Esq.
ZIMMERMAN LAW FIRM

7670 W. Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
Attorneys for Plaintiff

Fax No.: 702-228-8917

John H. Cotton, Esq.

Katherine L. Turpen, Esq.

COTTON DRIGGS WALCH HOLLEY
WOLSON & THOMPSON

400 South 4™ Street, 3 Floor

Las Vegas, Nevada 89101

Attorneys for Defendant

Andrea Pernell M.D.

Fax No.: 702-791-1912

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

ALVERSON TAYLOR MORTENSEN
& SANDERS

7401 West Charleston Blvd.

Las Vegas, Nevada 89117

Attorneys for Defendant

Roland Jayson F. Pua, M.D.

Fax No.: 702-385-7000

Mark. J. Bourassa, Esq.

BOURASSA LAW GROUP, LLC

8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

Attorneys for Plaintiff

Fax No.: 702-851-2189

V. Andrew Cass, Esq.

Keith A. Weaver, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
6385 S. Rainbow Blvd., Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendant

Aleksandr Krivonovskiy, M.D.

Fax No.: 702-893-3789

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.

MARQUIS AURBACH COFFING

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Defendant

THI of Nevada at Henderson Healthcare
Center & THI of Nevada at Las Vegas |,
LLC dba Hammon Medical and
Rehabilitation Hospital

Fax No.: 702-856-8923

3.
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Robert D. Rourke, Esq.

ROURKE LAW FIRM

10161 Park Run Drive, Ste. 150

Las Vegas, Nevada 89145

Attorney for Defendants

THI of Nevada at Henderson
Convalescent, LLC, dba Henderson
Healthcare Center & THI of Nevada at Las
Vegas |, LLC dba Harmon Medical and
Rehabilitation Hospital

Fax No.: 702-515-7441

. !

An employee of JIMMERSON HANSEN, P.C.
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BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.
Nevada Bar No. 12814
ZIMMERMAN LAW FIRM, P.C.

A Professional Corporation

7670 W. Lake Mead Boulevard, Suite 140
Las Vegas, NV §9128

(702) 228-8916; (702) 228-8917 (fax)
bzimmerman(@za-law.com
rmaxfield{@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7699

BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalawgroup.com

Attorneys for Plaintiff

{-.

Electrbnically Filed

12/05/2013 03:32:21 PM

Qo b o

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,

Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS I, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20
inclusive.

Defendants.
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CASE NO.: A-12-666641-C
DEPT. NO.: XXXI

MOTION FOR STAY OF
PROCEEDINGS ON ORDER

'SHORTENING TIME

Hearing Date:
Hearing Time:

12-05-13 A09:51 IN
Tol
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MOTION FOR STAY OF PROCEEDINGS ON ORDER SHORTENING TIME
COMES NOW, Plaintiff RYAN KIRBY HUPPERT, by and through his counsel of record

ZIMMERMAN LAW FIRM, P.C. and BOURASSA LAW GROUP, LLC, hereby files this
Motion for Stay of Proceedings on Order Shortening Time to enable Plaintiff to file an
Application for Writ of Mandamus.
This Motion i1s made and based upon the following memorandum of Points and
Authorities, the attached Declaration of Brian F. Zimmerman, Esq., the papers and pleadings on
file herein, and any oral argument this Court deems necessary.
Dated: December i , 2013,
ZIMMERMAN LAW FIRM, P.C.

A essidnal Corporatj -
_— %V\mf
_ R AT |
BRIANZ. YIIM ‘%ESQ. #7570
RENEE M. MAXFIBLD, A£SQ. #12814
7670 West Lake Mead Blvd., Suite 140

Las Vegas, Nevada 89128
Attorneys for Plaintiff

430



ORDER SHORTENING TIME

It appearing to the satisfaction of the Court, and good cause appearing therefore,

j IT IS HEREBY ORDERED that the foregoing Motion for Stay of Proceedings on Order

A Shortening Time shall be heard on the JQ( day of ;DM!Z{HS, at the hour of ID lc ’2

5 in Department XXXI.

p DATED this day of December, 2013,

’ \"2] \%%‘%UV\ %& M / JOANNA S. KISHNER
T ]

841 Ooen 0\“‘ LA RICT COURT JUDGE~——

9 || Submitted by:
ZIMMERMAN LAW FIRM, P.C.

10
11
12 F ZIMM AN, ESQ #7570

RENEE M. MAXFREED, ESQ. #12814
13 1| 7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 891238

Attorneys for Plaintiff
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10.

11.

. On April 2, 2013, Defendant Aleksandr Krivonovskiy, M.D. filed a Motion to Dismiss the

DECLARATION OF BRIAN F. ZIMMERMAN
ATTORNEY FOR PLAINTIFF, RYAN KIRBY HUPPERT

I, BRIAN F. ZIMMERMAN, being duly sworn, deposes and says:

The Declarant is a duly licensed and practicing attorney in the State of Nevada in good|
standing and is an attorney with THE ZIMMERMAN LAW FIRM, P.C.
That Declarant is counsel of record for Plaintiff Ryan Kirby Huppert, who is now
deceased. A sugggstion of death was filed as to Ryan Kirby Huppert on September 25,
2013.

Abuse of a Vulnerable Person and Punitive Damages Claims.
A written Opposition to the Motion was filed on April 22, 2013 and this Honorable Court
granted leave to amend the Complaint.
On June 18, 2013, Plaintiff filed a Second Amended Complaint pursuant to the leave to
amend. |
On July 5, 2013, Defendant Aleksandr Krivonovskiy, M.D. filed a Motion to Dismiss]
That this Motion requested the dismissal of the Neglect of a Vulnerable Person and
Punitive Damages causes of action.
On August 6, 2013, the Court heard Defendant Krivonovskiy, M.D.’s Motion to Dismiss
and gave the parties an opportunity to provide Supplementalbrieﬁng of the legislative'
history of NRS 41.1395.
On August 30, 2013, the Court issued its ruling granting in part and denying in part
Defendant Krivonovskiy, M.D.’s Motion fo Dismiss. |
On September 17, 2013, Mr. Huppert passed away.
On September 25, 2013, Defendant Roland Pua, M.D. filed a Suggestion of Death Upon
the Record. On September 27, 2013, Defendant Healthsouth Desert Canyon Rehabilitation
Hospital filed a Suggestion of Death Upon the Record.

On October 8, 2013, this Honorable Court granted and denied i part the Motion. This
Honorable Court denied the Motion to Dismiss the Punitive Damages claim, but granted|

the Motion as to the Vulnerable Person claim.
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12.

13.

14.

15.

16.

17.

18,

19.

20.
21.

On October 9, 2013, Defendant Aleksandr Krivonovskiy, M.D. filed a Notice of Entry of
Order regarding this issue.
On or about November 7, 2013, Kristi L. Wotton and Kay A. Hill were appointed as
Special Co-Administrators of the Estate of Ryan Kirby Huppert by the Probate Court.
On November 12, 2013, Plaintiff filed a Motion for Substitution of Party to substitute
Kristt Wotton and Kay Hill in their capacity as Special Co-Administrators of Mr.
Huppert’s estate into this matter. |
That the Plaintiff respectfully believes that the Court’s ruling in this matter is in error and
is preparing an application for Writ of Mandamus to the Nevada Supréme Court requiring|
the District Court to vacate the Order.
That pursuant to Nevada Rule of Appellate Procedure 8(a), before filing a Writ, the party,
must move the District Court for a stay of proceedings. That because the Order related to
this matter was heard on Chambers calendar, the Plaintiff was unable to orally request g
stay at that time.
That an Order Shortening Time is necessary to file the Writ of Mandamus in a timely
manner.
That Plaintiff must request this Stay of Proceedings before he can file an application for
Writ of Mandamus and Emergency Motion for a Stay with the Nevada Supreme Court.
Therefore, Declarant requests that the instant Motion be set for hearing on an Order
Shortening Time on the Court’s earliest available date.

The instant request is made in good faith and not for the purposes of harassment or delay.

I declare under penalty of perjury the foregoing is true and correct.

Executed: December fg , 2013

"\..

E’lwad’ F. ZIMM
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| Hospital (hereinafter “HealthSouth™), Andrea Elizabeth Pernell, M.D. (hereinafter “Dr. Pernell™),

POINTS AND AUTHORITIES
I. INTRODUCTION AND RELEVANT FACTS

On August 10, 2012, Plaintiff Ryan Kirby Huppert filed a Complaint against HealthSouthf
Rehabilitation Hospital of Desert Canyon d/b/a HealthSouth Desert Canyon Rehabilitation

THI of Nevada at Las Vegas, I, LLC d/b/a/ Harmon Medical and Rehabilitation Hospital
(hereinafter “Harmon”), Aleksandr Krivonovskiy, M.D. (heremafter “Dr. Krivonovskiy”), THI of
Nevada at Henderson Convalescent, LLC d/b/a Henderson Healthcare Center (hereinaftes
“Henderson™), and. Roland Jayson F. Pua, M.D. (hereinafter “Dr. Pua”) for medical malpractice,
professional negligence, abuse of a vulnerable person, and punitive damages. Plaintiff alleged that
the Defendants’ care fell below the standard of care resulting in the development of a large sacral
pressure ulcer and infections.

On April 2, 2013, Defendant Dr. Krivonovskiy filed a Motion to Dismiss the Abuse of 4
Vulnerable Person and Punitive Damages Claims. Plaintiff filed a written Opposition to the
Motion April 22, 2013 and this Honorable Court granted leave to amend the Complaint. On June
18, 2013, Plaintiff filed a Second Amended Complaint amending the third and fourth causes of
action.

On July 5, 2013, Defendant Dr. Krivonovskiy filed a Motion to Dismiss. The Motion
requestédthe dismissal of the Neglect of a Vulnerable Person and Punitive Damages causes off
action. On October 8, 2013, this Honorable Court denied the Motion to Dismiss the Punitive
Damages claim, but granted the Motion as to the Vulnerable Person claim. On October 9, 2013,
Defendant Dr. Krivonovskiy filed a Notice of Entry of Order. Plaintiff is moving for a stay in|
order to file an Application for Writ of Mandamus with the Nevada Supreme Court.

On or about September 17, 2013, Plaintiff Ryan Kirby Huppert passed away. Defendanf
Dr. Pua filed a Suggestion of Death on September 25, 2013. On or about September 27, 2013,
Defendant HealthSouth filed a Suggestion of Death. Kristi Wotton and Kay Hill were properly
appointed as Special Co-Administrators of the Estate of Ryan Kirby Huppert on or aboui

November 7, 2013, after the above-mentioned Complaint was filed, in order to be substituted into

434



o e 1 O

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25
26
27

28

435

Supreme Court will exercise its discretion to consider writ petitions, despite the existence of an

this lawsuit as a party. Due to Mr. Huppert’s death, Plaintiff could not file this Motion for Stay
until the Motion for Substitution of Party was granted.

IL. ARGUMENT

Pursuant to EDCR 7.30(a), “[a]ny party may, for good cause, move the court for an order
continuing the day set for trial of any cause.” In this matter, good cause exists for the Plaintiff tg
file an Application for Writ of Mandamus to the Nevada Supreme court as Plaintiff believes the
recent Court Order dismissing Plaintiff’s Fourth Cause of Action of the Neglect of a Vulnerable
Person Was in error and in direct contradiction to the plain language and legislative intent of NRS
41.1395.

NRS 34.150 establishes that a “writ of mandamus, or writ of mandate, is a proper remedy
to compel performance of a judictal act.” NRS 34.170 states that “a writ of mandamus shall be

issued where there is no plain, speedy and adequate remedy in the ordinary course of law.” The

otherwise adequate legal remedy, when an important issue of law needs clarification and it’s
review would serve considerations of public policy, sound judicial economy, and administration.
Dayside Inc. v. Dist. Ct., 119 Nev. 404, 407, 75 P.3d 384, 386 (2003).

Plaintiff asserts that the issues presented by way of the writ petition constitute an important
issue of law that requires clarification. The provisions of NRS 41.1395 that protect vulnerablg
persons from abuse, neglect, and exploitation need to be interpreted to resolve the ambiguities in
the statute that relate to what type of persons are considered vulnerable persons.

Nevada Rule of Appellate Procedure requires the party seeking a writ petition to move for
a stay before proceeding before the Nevada Supreme Court. Nevada Rule of Appellate Procedure
8 provides in pertinent part:

a) Motion for Stay.

1) Initial Motion in the District Court. A party must
ordinarily move first in the district court for the following
relief;

(A) astay of the judgment or order of, or proceedings in, a
district court pending appeal or resolution of a petition
to the Supreme Court for an extraordinary writ;

(B) approval of a supersedeas bond; or
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(C) an order suspending, modifying, restoring or granting
an injunction while an appeal or original writ petition is
pending.

Therefore, Plaintiff files this Motion for Stay of Proceedings on Order Shortening Time
pending a Writ of Mandamus with the Nevada Supreme Court to determine the 1ssue regarding the
dismissal of Plaintiff’s Fourth Cause of Action.

1. CONCLUSION

Plaintiff respectfully requests this Honorable Court hear this matter on Order Shortening|
Time and grant Plaintiff’s Motion for a Stay of all proceedings in order to file an Application foy-
Writ of Mandamus. In this alternative, if this Honorable Court is not inclined to grant a Stay, then
this is a request that the matter be heard on the Court’s Chambers calendar so as to address thig
request as soon as possible.

Dated: December 5, 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation ™.

~— | .
BRIANT. ZIMMER l& . ESQ. #7570
RENEE M. MAXFIEEDTESQ. #12814
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
Attomeys for Plamtiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the'E } day of December, 2013, I served a true and

correct copy of the foregoing document entitled MOTION FOR STAY OF PROCEEDINGS

ON ORDER SHORTENING TIME via facsimile to the following persons:

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV §9117-1401
702-384-7000; Facsimile 702-385-7000
Attorneys for Roland Pua, M.D.

V. Andrew Cass, Esq.

Keith A. Weaver, Esq.

Lewis Brisbois Bisgaard & Smith, LLP
6385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 89118

702-893-3383; Facsimile 702-366-9563
Attorneys for Aleksandr Krivonovskiy, M.D.

John H. Cotton , Esq.

Katherine L. Turpen, Esq.

Cotton, Driggs, Walch, Holley, Woloson &
Thompson

400 South Fourth Street, 3" Floor

Las Vegas, NV 89101

702-791-0308; Facsimile 702-791-1912

| Attorneys for Andrea Pernell, M.D.

Lynn M. Hansen, Esqg.

James M. Jimmerson, Esq.

Jimmerson Hansen, P.C.

415 South 6™ Street, Suite 100

Las Vegas, NV 89101

702-388-7171; Facsimile 702-380-6406
Attorneys for HealthSouth Rehabilitation Hospital
of Desert Canyon, LLC dba HealthSouth Desert
Canyon Rehabilitation Hospital

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150

Las Vegas, NV 89135

702-515-7440; Facsimile 702-515-7441
Attorneys for THI of Nevada at Las Vegas,
I, LLC dba Harmon Medical and
Rehabilitation Hospital and THI of Nevada
at Henderson Convalescent, LLC dba
Henderson Healthcare Center

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.

Marquis Aurbach Coffing

10001 Park Run Drive

Las Vegas, NV 89145

702-207-6097; Facsimile 702-856-8923
Attorneys for THI of Nevada at Las Vegas, I,
LLC dba Harmon Medical artd Rehabilitation
Hospital and THI of Nevada at Henderson =~
Convalescent, LLC dba Henderson Healthcare
Center -

Mark J. Bourassa, Esq.

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

702-851-2180; Facsimile 702-851-2189
Co-Counse] for Ryan Huppert
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|NEVADA AT LAS VEGAS I, LLC dba

"ORIGINAL

ORDR

BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.
Nevada Bar No. 12814 |
ZIMMERMAN LAW FIRM, P.C."

A Professional Corporation |
7670 W, Lake Mead Boulevard, Suite 140
Las Vegas, NV 85128

(702) 228-8916; (702) 228-8917 (fax)
bzimmerman@za-law.com
rmaxfield@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7999 |
BOURASSA LAW GROUP, LLC '
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalawgroup.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,

Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOUTH DESERT CANYON

REHABILITATION HOSPITAL; THI OF

HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20
inclusive.

Defendants.

i i i e I I M N T L N N N ML L N N S D L

Electroniéally Filed
12/12/2013 10:06:07 AM

%*W

CLERK OF THE COURT

CASE NO.: A-12-666641-C

DEPT. NO.: XXX1

ORDER GRANTING PLAINTIFF
RYAN KIRBY HUPPERT"’S |
MOTION FOR SUBSTITUTION OF
PARTY

Hearing Date: December 5, 2013
Hearing Time: 9:00 a.m.

12-09-13 A08:26 IN
43907
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ORDER GRANTING PLAINTIFF RYAN KIRBY HUPPERT’S MOTION FOR
SUBSTITUTION OF PARTY

Upon the hearing and oral argument for Plaintiff RYAN KIRBY HUPPERT’s Motion for
Substitution of Party on December 5, 2013, and upon reading the papers on file herein, and there

being no opposition filed and no opposition raised during oral argument, it appears to the

satisfaction of this Court, and this Court finds, that Plaintiff RYAN KIRBY HUPPERT’S motion

M M JOANNA S. KISHNEF

ORABLE JOANNA 8. KISHNER
ISTRICT COURT JUDGE

for Substitution of Party is GRANTED.

Submitted by:
ZIMMERMAN LAW FIRM, P.C.
rofesgional Corpbration

7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
Attorneys for Plaintiff

e
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the i;_day of December, 2013, I served a true and

correct copy of the foregoing document entitled ORDER GRANTING PLAINTIFF RYAN
KIRBY HUPPERT’S MOTION FOR SUBSTITUTION OF PARTY via U.S. Mail, prepaid to

the following persons:

David J. Mortensen, Esq. V. Andrew Cass, Esq. 1

Chelsea R. Hueth, Esq. Keith A. Weaver, Esq.

Alverson, Taylor, Mortensen & Sanders Lewis Brisbois Bisgaard & Smith, LLP

7401 West Charleston Boulevard 6385 South Rainbow Boulevard, Suite 600

Las Vegas, NV 89117-1401 Las Vegas, NV 89118

702-384-7000; Facsimile 702-385-7000 702-893-3383; Facsimile 702-366-9563

Attorneys for Roland Pua, M.D. Attorneys for Aleksandr Krivonovskiy, M.D.,

John H. Cotton:, Esq. Lynn M. Hansen, Esq.

Katherine L. Turpen, Esq. | James M. Jimmerson, Esq.

Cotton, Driggs, Walch, Holley, Woloson & | Jimmerson Hansen, P.C.

Thompson 415 South 6" Street, Suite 100

400 South Fourth Street, 3™ Floor Las Vegas, NV 89101

Las Vegas, NV 89101 702-388-7171; Facsimile 702-380-6406

702-791-0308; Facsimile 702-791-1912 Attorneys for HealthSouth Rehabilitation Hospital

Attorneys for Andrea Pernell, M.D. of Desert Canyon, LLC dba HealthSouth Desert
e | Canyon Rehabilitation Hospital

Robert D. Rourke, Esq. Dale A, Hayes, Esq.

Rourke Law Firm Jason M. Gerber, Esq.

10161 Park Run Drive, Suite 150 Marquis Aurbach Coffing

Las Vegas, NV 89135 10001 Park Run Drive

702-515-7440; Facsimile 702-515-7441 Las Vegas, NV 89145 -
Attorneys for THI of Nevada at Las Vegas, | 702-207-6097; Facsimile 702-856-8923

I, LLC dba Harmon Medical and Attorneys for THI of Nevada at Las Vegas, I,
“Rehabilitation Hospital and THI of Nevada | LLC dba Harmon Medical and Rehablhtatlon
at Henderson Convalescent, LL.C dba Hospital and THI of Nevada at Henderson
Henderson Healthcare Center Convalescent, LLC dba Henderson Healthcare
Center

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

702-851-2180; Facsimile 702-851-2189
Co-Counsel for Ryan Huppert

Mark J. Bourassa, Esq. | l

Arn’employee of
ZI ERMAN LAW FIRM P.C.
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NEOJ

BRIAN F. ZIMMERMAN, ESQ.

Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.

Nevada Bar No. 12814

ZIMMERMAN LAW FIRM, P.C.

A Professional Corporation

7670 W. Lake Mead Boulevard, Suite 140

| Las Vegas, NV 89128

(702) 228-8916; (702) 228-8917, fax
bzimmerman(@za-law.com
rmaxfield@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7999 |
BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101

|| Las Vegas, Nevada 89117

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalawgroup com

HEALTHSOUTH REHABILITATION

HOSPITAL OF DESERT CANYON, LLC
dba HEALTHSOUTH DESERT CANYON

REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS I, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF

‘NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON

HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD;
ALEKSANDR KRIVONOVSKIY, MD;

ROLAND JAYSON F. PUA, MD; DOES 1

through 20, inclusive; and ROE
CORPORATIONS 1 through 20 inclusive.

Defendants.

R . T T I il e S

Electronically Filed
12/13/2013 09:54.22 AM
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CLERK OF THE COURT

| Attomeys for Pla1nt1ff
DISTRICT COURT
CLARK CQUNTY, NEVADA
RYAN KIRBY HUPPERT, ) CASE NO.: A-12-666641-C
| Plaintiff, % DEPT, NO.: XXXI
V.

NOTICE OF ENTRY OF ORDER
GRANTING PLAINTIFF RYAN
KIRBY HUPPERT’S MOTION FOR
SUBSTITUTION OF PARTY

443




I YOU WILL PLEASE TAKE NOTICE that on the 12* day of December, 2013, an

ORDER was entered in the above-entitled matter. A copy of the Order is attached.

£ W bJ

Dated this 13® day of December,. 2013.

ZIMMERMAN LAW FIRM P.C.

7670 W. Lake Mead Boulevard Suite 140
Las Vegas, NV 89128
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

1
) I HEREBY CERTIFY that on the day of December, 2013, I served a true and
; correct copy of the foregoing document entitled NOTICE OF ENTRY OF ORDER
1 GRANTING PLAINTIFF RYAN KIRBY HUPPERT’S MOTION FOR SUBSTITUTION
s OF PARTY via U.S. Malil, prepaid to the following persons:
David J. Mortensen, Esq. V. Andrew Cass, Esq.
6 ||| Chelsea R. Hueth, Esq. Keith A. Weaver, Esq.
7 Alverson, Taylor, Mortensen & Sanders Lewis Brisbois Bisgaard & Smith, LLP
| 7401 West Charleston Boulevard 6385 South Rainbow Boulevard Sulte 600
g ||| Las Vegas, NV 89117-1401 Las Vegas, NV 89118
702-384-7000; Facsimile 702-385-7000 702-893-3383; Facsimile 702-366-9563
9 ||| Attorneys for Roland Pua, M.D. Attorneys for Aleksandr Krlvonovskly, M D.
John H. Cotton , Esq. - | Lynn M. Hansen, Esq.
; 10 ||| Katherine L. Turpen Esq. ~James M. Jlmmerson Esq... ... .. . . . Ll
i1 Cotton, Driggs, Walch Holley, Woloson & Jimmerson Hansen, P.C.
Thompson 415 South 6™ Street, Suite 100
12 1| 400 South Fourth Street, 3" Eloor . | Las Vegas, NV 89101
| Las Vegas, NV 89101 702-388-7171; Facsimile 702 380-6406
13 {|| 702-791-0308; Facsimile 702-791-1912 Attorneys for HealthSouth Rehabllltatlon Hospltal
Attorneys for Andrea Pemell M.D. of Desert Canyon, LLC dba HealthSouth Desert
14 Canyon Rehabilitation Hospital
15 Robert D. Rourke, Esq. Dale A. Hayes, Esq.
' Rourke Law Firm Jason M. Gerber, Esq.
16 ||| 10161 Park Run Drive, Suite 150 Marquis Aurbach Coffing
||| Las Vegas, NV 89135 = 10001 Park Run Drive

17 ||| 702-515-7440; Facsimile 702-515-7441 Las Vegas, NV 89145
8 Attorneys for THI of Nevada at Las Vegas, | 702-207-6097; Facsimile 702-856-8923

> ||{ I, LLC dba Harmon Medical and Attorneys for THI of Nevada at Las Vegas, I,
19 Rehabilitation Hospital and THI of Nevada | LL.C dba Harmon Medical and Rehabilitation
] at Henderson Convalescent, LLC dba Hospltal and THI of Nevada at Henderson
20 ||| Henderson Healthcare Center Convalescent, LLC dba Henderson Healthcare

B Center

21 ||| Mark 7. Bourassa, Esq.

29 Marilyn A. Caston, Esq.

| The Bourassa Law Group

23 ||| 8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

24 | 702-851-2180; Facsimile 702-851-2189
| Co-Counsel for Ryan Huppert

25 -
a W%
S ALV | i
27 A #mployee of g
" AIMMERMAN LAW FIRM P.C.
28 |
3
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Hv.

|NEVADA AT LAS VEGAS I, LLC dba

|} and ROE CORPORATIONS 1 through 20

omemAL

ORDR

BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.
Nevada Bar No. 12814
ZIMMERMAN LAW FIRM, P.C.:

A Professional Corporation ’
7670 W. Lake Mead Boulevard, Suite 140
Las Vegas, NV 89128

(702) 228-8916; (702) 228-8917 (fax)
bmmmerman@za—-law com

rmaxfield@za-law.com

MARK J. BOURASSA, ESQ.
Nevada Bar No. 7999
BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Syite 101

i Las Vegas, Nevada 89117
(702) 851-2180, (702) 851-2189 (fax)

mbcrurassa@bourassalawgmup com

Attomeys for P_lamﬁff

DISTRICT COURT
CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,

Plaiutiff,

I—IEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANY ON, LLC dba
HEALTHSOUTH DESERT CANYON

REHABILITATION HOSPITAL: THI OF

HARMON MEDICAL AND
REHABILITA’I“ION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR.
KRIVONOVSKIY, MD:; ROLAND JAYSON
E.PUA, MD; DOES 1 through 20, inclusive;

inclusive.

Defendants.

S M M gt g Mgt e N

El'ectronif;ally Filed
12/12/2013 10:06:07 AM

Q. 4 e

CLERK OF THE COURT

CASE NO.: A-12-666641-C
DEPT. NO.: XXXI

ORDER GRANTING PLAINTIFF
RYAN KIRBY HUPPERT*S '
MOTION FOR SUBSTITUTION OF
PARTY

Hearing Date: December 5, 2013
Hearing Time: 9:00 a.m.

f—t

12-09-13 A08:26 ENM
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1 ORDER GRANTING PLAINTIEF RYAN KIRBY HUPPERT’S MOTION FOR
2 SUBSTITUTION OF PARTY *
3 Upon the hearing and oral argument for Plaintiff RYAN KIRBY HUPPERT’s Motion for

Substitution of Party on December S, 2013, and upon reading the papers on file herein, and there
being no opposition filed and no opposition raised during oral argoment, it appears to the

satisfaction of this Court, and this Court finds, that Plaintiff RYAN KIRBY HUPPERT’S motion

M /4& JOANNA'S. KISHNEH

100 . . S - | ORABLE JOANNA $. KISHENER
1 ISTRICT COURT JUDGE

fur Subsntunnn of Party is GRANTED.

L= R R - S S

Gt

121 |
Submitted by:

13 ZIMMERMAN LAW FIRM, P.C.

N AN
¥ ) ESQ. #7570
RENEE M, MAXFIE 50, #12814
17 || 7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
13 Attorneys for Plaintiff

19

20
21
22
23
24
25
26
27
28
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_ CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the i;_Lda_y of December, 2013, I served a true and

correct copy of the foregoing document entitled ORDER GRANTING PLAINTIFF RYAN
KIRBY HUPPERT’S MOTION FOR SUBSTITUTION OF PARTY via U.S. Mail, prepaid to

the following persons:
David J. Mortensen, Esq. V. Andrew Cass, Fsq.
Chelsea R. Hueth, Esq. Keith A. Weaver, Esq.
Alverson, Taylor, Mortensen & Sanders Lewis Brisbois Bisgaard & Smith, LLP
7401 West Charleston Boulevard 6385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 89117-1401 Las Vegas, NV 89118
702-384-7000; Facsimile 702-385-7000 702-893-3383; Facsimile 702-3 66-9563
Attorneys for Roland Pua, M.D. Attorneys for Aleksandr Krivonovskiy, M.D,
John H. Cotton , Esq. Lynn M. Hansen, Esq.

Katherine L. Turpen, Bsq. | James M. Jinumerson, Fsq.
Cotton, Driggs, Walch, Holley, Woloson & | Jimmerson Hansen, P.C.

Thompson - | 415 South 6" Street, Suite 100

400 South Fourth Street, 3™ Flaor Las Vegas, NV 89101

Las Vegas, NV 89101 702-388-7171; Facsimile 702-380-6406

702-791-0308; Facsimile 702-79] ~1912 Attorneys for HealthSouth Rehabilitaijon Hospital

Attorneys for Andrea Pernell, M.D. of Desert Canyon, LLC dba HealthSouth Degert
o | | | Canyon Rehabilitation Ho spital

Robert D. Rourke, Esq. Dale A, Hayes, Esq.

Rourke Law Firm Jason M. Gerber, Esq.

10161 Park Run Drive, Suite 150 Margnis Aurbach Coffing

Las Vegas, NV 89135 10001 Park Run Drive

702-515-7440; Facsimile 702-515-7441 | Tas Vegas, NV 89145 -
- Atiorneys for THI of Nevada at Ias Vegas, 702-207-6097; Facsiniile 702-856-8923

I, LLC dba Harmon Medical and - Attorneys for THI of Nevada at Las Vegas, I,

- Rehabilitation Hospital and THI of Nevada | LLC dba Harmon Medical and Rehabilitation
al Henderson Convalescent, LLC dbs Hospital and THI of Nevada at Henderson
Henderson Healthcare Center Convalescent, LLC dba Henderson Healthcare

Center ~

Mark J. Bourassa, Esq.
Marilyn A. Caston, Esq.
The Bourassa Law Group
8668 Spring Mountain Road, Suite 101 >
Las Vegas, NV 89117

702-851-2180; Facsimile 702-851-2189

_Co-Counsel for Ryan Huppert

_Cmn mﬂ .

Ag ﬁplo}rgé of '
ZIMMERMAN LAW FIRM P.C.
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Etectronically Fited

12/17/2013 04:05:31 PM

JOIN Qi i-W

LYNN M. HANSEN, ESQ.

CLERK OF THE COURT

Nevada Bar No.: 244

N

JAMES M. JIMMERSON, ESQ.
Nevada Bar No.: 12599

HAMAMIE-BRCON HAMNMSEN P O

JIVINTENOUIN TIAINOLCIN, .U,

415 South 6™ Street, Suite 100
Las Vegas, Nevada 89101

Tel'No.: (702) 388-7171; Fax No.: (702) 380-6406
Imh@jimmersonhansen.com
imj@jimemrsonhansen.com

D O AW

~

g || Attorneys for Defendant
Healthsouth Rehabilitation Hospital of Desert Canyon, LL.C

9 || dba Healthsouth Rehabilitation Hospital of Desert Canyon, LLC
10 DISTRICT COURT

CLARK COUNTY, NEVADA

z CASE NO.: A-12-666641-C

13| RYAN KIRBY HUPPERT, DEPT NO.: XXIIl

e 4 Plaintiff,

8o DEFENDANT HEALTHSOUTH

. vs. REHABILITATION HOSPITAL
16 DESERT CANYON

REHABILITATION HOSPITAL,
LLC dba HEALTHSOUTH
DESERT CANYON
REHABILITATION HOSPITAL
JOINDER TO DEFENDANT
ROLAND JAYSON F. PUA, M.D.’s
OPPOSITION TO PLAINTIFF’S
MOTION FOR STAY OF
PROCEEDINGS ON ORDER
SHORTENING TIME

HEALTHSOUTH REHABILITATION HOSPITAL
17 OF DESERT CANYON, LLC dba HEALTHSOUTH
DESERT CANYON REHABILIATION HOSPITAL;
THI OF NEVADA AT LAS VEGAS |, LLC dba

19 [ HARMON MEDICAL AND REHABILITATION
HOSPITAL; THI OF NEVADA AT HENDERSON
20 CONVALESCENT, LLC, dba HENDERSON

21 HEALTHCARE CENTER; ANDREA ELIZABETH
PERNELL, M.D., ALEKSANDR KRIVONOVSKIY,
22 | M.D., ROLAND JAYSON F. PUA, M.D.; DOES 1
through 20, inclusive; and ROE CORPORATIONS
23 || 1 though 20 inclusive.

JIMMERSON HANSEN, P.C.

415 South Sixth Street, Suite 100, Las Vegas, Nevada 89101

Telephone (702) 388-7171
—
[o0]
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Defendants.
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1 COMES NOW, Defendant, DEFENDANT HEALTHSOUTH REHABILITATION
3§ DESERT CANYON REHABILITATION HOSPITAL, by and through its counsel of record
4§ Lynn M. Hansen, Esg. and James M. Jimmerson, Esq., of the law firm of JMMERSON
5 i HANSEN, P.C., hereby joins in Defendant's Royland Jayson F. Pua, M.D.’s Qpposition (o
8 || Plaintiff's Motion for Stay of Procesdings on Order Shortening Time.
7 Dated this 17" day of December 2013,
8
5 JMMERSON HANSEN, P.C
10 —
11 ~LYNNM HANSEN, E8Q.
5y -~ ~NeVada Bar No.: 0244
538 12 T JAMES M. JIMMERSOCN, ESQ,
aEE g Nevada Bar No. 12599
=28 415 South 6™ Street, Suite 100
‘gfé g2 14 Las Vegas, Nevada 89101
= fg § Attorneys for Defendant
520 15 Healthsouth Rehabilitation Hospital of
s 16 Desert Canyon, LLC dba Healthsouth
% S Rehabilitation Hospital of Desert
&?E% 17 Canyon, LLC
HEE 4
gk
20
21
22
23
24
25
28
27
28
o
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1 CERTIFICATE OF SERVICE
4| REHABILITATION HOSPITAL, LLC dba HEALTHSOUTH DESERT CANYON
5
REHABILITATION HOSPITAL JOINDER TO DEFENDANT ROLAND JAYSON F,
6
. PUA, M.D.s OPPOSITION TO PLAINTIFF’'S MOTION FOR STAY OF
g || PROCEEDINGS ON ORDER SHORTENING TIME was made on the 17" day of
9 || December, 2013, as indicated below:
10 X __ By first class mail, postage prepaid from Las Vegas, Nevada
11 pursuant to N.R.C.P. 5(b) addressed as follows below
25 12 X By facsimile, pursuant to EDCR 7.26 (as amended)
oax
Q58 43 : .
=28 Brian F. Zimmerman, Esq. Mark. J. Bourassa, Esq.
L gg 14 || ZIMMERMAN LAW FIRM BOURASSA LAW GROUP, LLC
%3@ 7670 W. Lake Mead Blvd., Suite 140 8668 Spring Mountain Road, Suite 101
%;‘“’.* 15 || Las Vegas, Nevada 89128 Las Vegas, Nevada 89117
= 16 Attorneys for Plaintiff Attorneys for Plaintiff
%éE Facsimile: (702) 228-8917 Facsimile: (702) 8561-2189
niz 17
%zg John H. Cotton, Esq. V. Andrew Cass, Esq.
=&, 18| Katherine L. Turpen, Esq. Keith A. Weaver, Esq.
g%é COTTON DRIGGS WALCH HOLLEY LEWIS BRISBOIS BISGAARD & SMITH
S2% 19 wWOLSON & THOMPSON 6385 S. Rainbow Bivd., Suite 600
M 20 400 South 4™ Street, 3 Floor Las Vegas, Nevada 89118
Las Vegas, Nevada 89101 Attorneys for Defendant
21 || Attorneys for Defendant Aleksandr Krivonovskiy, M.D.
Andrea Pemnell, M.D. Facsimile: (702) 893-3789
22 | Facsimile: (702) 791-1912
23
24
25
26
27
28
-3-
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David J. Mortensen, Esq.
Chelsea R. Hueth, &sq.

Dale A. Haves, Esq.
Jason M. Gerber, Esq.

MM NVEBOMRN TANT MBS

MARQUIS AURBACH COFEEING

[T = R ANS R B AR E "4 Y

MORTENSEN & SANDERS
7401 West Charleston Blvd

AR G N

10001 Park Run Drive

Las Vegas, Nevada 89145

Las Vegas, Nevada 89117
Attornays for Defendant
Roland Jayson F. Pua, M.D

Attormeys for Defendants
THI of Nevada af Henderson
Convalescent, LLC, dba Henderson

Healthcare Cenfer & THI of Nevada af
Las Vegas |, LLC dba Harmon Medical
and Rehabilitation Hospital

Facsimile: (702)385-7000

/ Facsimile; (702} 382-5818
8 Robert D. Rourke, Esg.
ROURKE | AW FIRM

9 10161 Park Run Drive, Suile 150

Las Vegas, Nevada 89148

10 Attorneys for Defendants

14 THI of Nevada at Henderson
Convalescent, LLC, dba Henderson

42 It Healthcare Center & THI of Nevada af Las
Vegas I, LLC dba Harmon Medical and

13 || Rehabtilitation Hospital

Facsimile: (702) 515-7441

- Facsimile {702) 3871157

oyée-of JEMMEF{S@N@&&SEN, P.C.

AR apl

JIMMERSON HANSEN, P.C.

415 South Sixth Sireet, Suite 100, Las Vegas, Nevada 83101

Telephone {702) 3887171
s
w0
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ROPP

BRIAN F. ZIMMERMAN, ESQ.
Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.
Nevada Bar No. 12814
ZIMMERMAN LAW FIRM, P.C.

A Professional Corporation

7670 W. Lake Mead Boulevard, Suite 140
Las Vegas, NV §9128

(702) 228-8916; (702) 228-8917 (fax)
bzimmerman{@za-law.com
rmaxfield@za-law.com

MARK J. BOURASSA, ESQ.

Nevada Bar No. 7999

BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada §9117

(702) 851-2180, (702) 851-2189 (fax)
mbourassa@bourassalawgroup.com

Attorneys for Plaintiff

EIectroniCaIIy Filed
12/17/2013 04:38:56 PM

P b e

CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT, by and through
KRISTI WOTTON and KAY HILL, Special
Administrators of the ESTATE OF RYAN
KIRBY HUPPERT,

Plaintiff,
V.

HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
HEALTHSOQUTH DESERT CANYON
REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS I, LLC dba
HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF
NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA
ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20

N e Mt et et e Mgt gt g et St Mt Yom’ Yo it Mt Momt’ Momi S e Momt Nom?’ e it it op”

CASE NO.: A-12-666641-C
DEPT. NO.: XXXI

PLAINTIFFS KRISTI WOTTON
AND KAY HILL SPECIAL
ADMINISTRATORS OF THE
ESTATE OF RYAN KIRBY
HUPPERT’S REPLY TO
DEFENDANT ROLAND PUA,
M.D.’S OPPOSITION TO MOTION
FOR STAY OF PROCEEDINGS ON
ORDER SHORTENING TIME AND
ALL JOINDERS HERETO

Hearing Date: December 19, 2013
Hearing Time: 10:15 a.m.
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inclusive,

Defendants.

)
)
)
)

PLAINTIFFS KRISTI WOTTON AND KAY HILL SPECIAL ADMINISTRATORS OF
THE ESTATE OF RYAN KIRBY HUPPERT’S REPLY TO DEFENDANT ROLAND PUA,
M.D.’S OPPOSITION TO MOTION FOR STAY OF PROCEEDINGS ON ORDER
SHORTENING TIME AND ALL JOINDERS HERETO

COMES NOW, Plaintiffs KRISTI WOTTON and KAY HILL, SPECIAL

ADMINISTRATORS OF THE ESTATE OF RYAN KIRBY HUPPERT, by and through theiy

counsel of record, ZIMMERMAN LAW FIRM, P.C. and BOURASSA LAW GROUP, LLC,

hereby file this Reply to Defendant Roland Pua, M.D.’s Opposition to Motion- for Stay off

Proceedings on Order Shortening Time and All Joinders Hereto.
This Reply is made and based upon the following memorandum of Points and Authorities,

all papers and pleadings on file herein, and any oral argument this Court deems necessary.
Dated: December 17, 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

T T G

BRIAN F. ZIMMERMAN, ESQ. #7570
RENEE M. M FIELD ESQ. #12814
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128

Attorneys for Plaintiff
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parties to the case. If a party elects to effect service by mailing a copy to the attorney or the party,

POINTS AND AUTHORITIES

L. ARGUMENT

A. Defendant Pua’s Opposition to Plaintiffs’ Motion for Stay was not Filed and
Improperly Served

Pursuant to this Cowrt’s granting of Plaintiffs’ request for Order Shortening Time,
Oppositions to the Motion for Stay were due December 13, 2013. At the time of this Reply,
Defendant Pua’s Opposition has not been filed nor any other Opposition by Defendants. Under
Nevada Rule of Civil Procedure 5(d) all pleadings and motions must be filed either before or at the
time of service. Defendant Pua’s Opposition is in direct violation of the Rules and should not be)
considered.

Furthermore, all pleadings, motions, and responses to motions must be served upon all

NRCP 5 requires the filing party to use the last known address. Defendant Pua failed to properly
serve Plaintiffs’ counsel. On September 26, 2013, Plaintiffs’ counsel filed and served a Notice of
Change of Address to all parties. After September 26, 2013, Plaintiffs® counsel has communicated
with Defendant Pua’s attorney’s office from the new address. Therefore, Defendant Pua had
knowledge of Plaintiffs’ counsel’s new address and failed: to properly serve a copy of his
Opposition to the Motion for Stay.

For these reasons alone, this Court should not accept nor consider Defendant Pua’s

improper Opposition to Plaintiffs’ Motion for Stay.

B. Plaintiffs are not Required to Address the Factors for Determining Whether 2|
Stay is Appropriate

Pursuant to NRCP 8(a), a party seeking a writ with the Supreme Court must first file a
Motion for Stay in the District Court. Plaintiffs filed the Motion for Stay on December 5, 2013 in
order to pursue a Petition for Extraordinary Writ Relief with the Supreme Court regarding the
dismissal of Plaintiffs’ fourth cause of action for neglect of a vulnerable person. NRCP B8(c} lays
out several factors to consider when issuing a stay; however, the language of the rule clearly
states, “the Supreme Court will generally consider the following factors...” (emphasis added). It

is Plaintiff’s position that the factors in NRCP 8(c) apply to motions for stays made in the
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‘Plaintiffs while under their care. Plaintiff’s representatives should not be denied access to relief

Supreme Court, not the District Court. If it was the intent to have these factors apply to a Distric
Court’s decision on a motion for stay, the Rule would not state otherwise.
Even though Plaintiffs should not be required to address Defendant Pua’s improper
Opposition, the factors outlined in NRCP 8(c) support the granting of Plaintiffs’ Motion for Stay.
1. The Object of the Writ Petition will be Defeated if the Stay is Denied
The purpose of Plaintiffs’ Petition for Writ is to overturn this Court’s dismissal of the
neglect of a vulnerable person cause of action on the grounds that Plaintiffs qualify as a vulnerable
person. If the Motion for Stay is not granted, Plaintiffs will be forced to pursue their claims
against the Defendants without obtaining relief for the injuries they suffered as a result of the
neglect by each Defendant. This action is subject to a statute of limitations regarding when this
matter has to go to trial and that time will continue to run if this Motion is denied.
2. Plaintiff will Suffer Irreparable Harm if the Stay is Dénied
Regardless of the other causes of action against the Defendants, Plaintiff’s representatives

are entitled to recover for their losses and injuries that occurred due to Defendants’ neglect off

on the basis that there are other causes of actions alleged in the same Complaint. Plaintiff’s
representatives will suffer irreparable harm for not be_ing able to recover damages caused by the
Defendants and will not be able 1o hold each Defendant accountable for their failure to provide
Plaintiffs with services necessary to maintain his physical and mental health. Defendants should|
not be relieved of liability simply because Plaintiffs are able to plead multiple causes of acﬁon
under different legal theories.
3. Defendant Pua will not Suffer Irreparable Harm if the Stay is Granted
Any delay a stay may cause will not cause Defendant Pua any irreparable or serious harm,
It is due to Defendant Pua’s actions, or lack of action, that Plaintiff sustained serious injuries while
under Defendant Pua’s care. Defendant Pua opened himself up to suit and liability when he failed
to provide Plaintiff with care and treatment for his sacral pressure ulcer and left him lying in his
own excrement, resulting in infections. Furthermore, Defendants brought the Motion to Dismiss,

and should thereby anticipate the filing of a Writ Petition or appeal based on the Court’s ruling.
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4. Plaintiffs are Likely to Prevail on the Merits of the Writ Petition
The Supreme Court of Nevada has the authority to issue writs of mandamus to control
arbitrary or capricious abuses of discretion by district courts. Marsha!l v. Dist. Ct., 108 Nev. 459,
466, 836 P.2d 47, 52 (1992). An abuse of discretion occurs if the district court’s decision is
arbitrary and capricious or if it exceeds the bounds of the law or reason. Crawford v. State, 121
Nev. 744, 121 P.3d 582, 585 (2005). “Arbitrary and capricious” is defined as a willful and
unreasonable action without consideration or in disregard of the facts or law, or without a
determining principle. Elwood Investors Co. v. Behme, 361 N.Y.S.2d 488, 492 (1974). An “abuse
of discretion” is defined as the failure to exercise a sound, reasonable, and legal discretion. State
v. Draper, 27 P.2d 39, 50 (Utah 1993). “[E]ach case must be individually éxamined, and wherg
circmnétances reveal urgency or strong necessity, extraordinary reliefl may. be gran’lted..” Jéep,
Corp. v. Dist. Ct., 98 Nev. 440, 443, 652 P.2d 1183, 1185 (1982), citing Shelton v. Dist. Ct., 64
Nev. 487, 185 P.2d 320 (1947). The Supreme Court will exercise its discretion to consider writ
petitions, despite the existence of an otherwise adequate legal remedy, when an important issue ol
law needs clarification and the Court’s review would serve considerations of public policy, sound|
judicial economy, and administration. Dayside Inc. v. Dist. Ct., 119 Nev. 404, 407, 75 P.3d 384
386 (2003).
Plaintiffs need not outline or discuss in detail the basis of their Writ Petition in the Motion
for Stay, but only that they are seeking a Writ with the Supreme Court. As discussed in priox
pleadings and oral arguments before this Court, Plaintiffs argue that the language and legislative
intent of NRS 41,1395 include paraplegics as vulnerable persons, invoking the protections of that
statute. A Writ Petition is appropriate to seek clarification of an important issue of law, and it 1s
Plaintiffs’ position that this case has implications not only in the instant case, but for other
vulnerable persons. The legislative intent of NRS 41.1395 shows that paraplegics are the type ofl
people meant to be protected from injury occurring as a result of the failure to provide services

necessary to maintain their physical or mental health.
iy
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I1. CONCLUSION
Based on the foregoing reasons, Plaintiffs respectfully request this Honorable Court strike
Defendant Pua’s Opposition due to his failure to file and properly serve said Opposition and All
Joinders Hereto. Plaintiffs further request this Court enter an order granting Plamtiffs’ Motion for
a Stay of all proceedings in order to file an Application for Writ of Mandamus.
Dated: December 17, 2013.

ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

Lo T Lo

BRIAN F. ZIMMERMAN, ESQ. #7570
RENEE M. MAXFIELD ESQ. #12814
7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128 -

Attorneys for Plaintiffs
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'CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the H day of December, 2013, I served a true and|
correct copy of the foregoing document entitled PLAINTIFFS KRISTI WOTTON AND KAY
HILL SPECIAL ADMINISTRATORS OF THE ESTATE OF RYAN KIRBY HUPPERT’S
REPLY TO DEFENDANT ROLAND PUA,
STAY OF PROCEEDINGS ON ORDER SHORTENING TIME AND ALL JOINDERS

HERETO via facsimile to the following persons:

M.D.’S OPPOSITION TO MOTION FOR

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

|| 702-384-7000; Facsimile 702-385-7000

Attorneys for Roland Pua, M.D,

Keith A. Weaver, Esq.

Lewis Brisbois Bisgaard & Smith, LLP
0385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 89118

702-893-3383; Facsimile 702-366-9563 ..
Attorneys for Aleksandr Krivonovskiy, M.D. ]

V. Andrew Cass, Esq. M

John H. Cotton , Esq.

Katherine L. Turpen, Esq.

Cotton, Driggs, Walch, Holley, Woloson &
Thompson

400 South Fourth Street, 3 Floor

Las Vegas, NV 89101

702-791-0308; Facsimile 702-791-1912
Attorneys for Andrea Pernell, M.D.

Lynn M. Hansen, Esq.

James M. Jimmerson, Esq.

Jimmerson Hansen, P.C.

415 South 6™ Street, Suite 100

Las Vegas, NV 89101

702-388-7171; Facsimile 702-380-6406
Attorneys for HealthSouth Rehabilitation Hospital
of Desert Canyon, LLC dba HealthSouth Desert ||
Canyon Rehabilitation Hospital

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150

Las Vegas, NV 89135

702-515-7440; Facsimile 702-515-7441
Attorneys for THI of Nevada at Las Vegas,
I, LLC dba Harmon Medical and '
Rehabilitation Hospital and THI of Nevada
at Henderson Convalescent, LLC dba
Henderson Healthcare Center

Dale A. Hayes, Esq.

Jason M. Gerber, Esq.

Marquis Aurbach Cofling

10001 Park Run Drive

Las Vegas, NV 89145

702-207-6097; Facsimile 702-856-8923
Attorneys for THI of Nevada at Las Vegas, I,
LLC dba Harmon Medical and Rehabilitation
Hospital and THI of Nevada at Henderson
Convalescent, LLC dba Henderson Healthcare
Center

Mark J. Bourassa, Esq.

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

702-851-2180; Facsimile 702-851-21 89
Co-Counsel for Ryan Huppert
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Nevada Bar No. 002547
CHELSEA R. HUETH, ESQ.
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Roland Jayson F. Pua, MD

DISTRICT COURT

CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT,
Plaintiff,
vs.

HEALTHSOUTH REHABILITATION HOSPITAL OF
DESERT CANYON, LLC dba HEALTHSOUTH
DESERT CANYON REHABILITATION HOSPITAL:
THI OF NEVADA AT LAS VEGASI,LLCdba
HARMON MEDICAL AND RBHABILITATION
HOSPITAL; THI OF NEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA ELIZABETH
PERNELL, MD; ALEKSANDR KRIVONOVSKIY,
MD; ROLAND JAYSON F. PUA, MD; DOES 1
through 20, inclusive; and ROE CORPORATIONS 1
through 20 inclusive,

Defendants.

CASE NO.: A-12-666641-C
DEPT. NO.: 31

DEFENDANT’S OPPOSITION TO PLAINTIFF'S MOTION FOR STAY
OF PROCEEDINGS ON ORDER SHORTENING TIME

COMES NOW Defendant ROLAND JAYSONF. PUA, M.D. by and through his counsel

1
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464

1 { of record, ALVERSON, TAYLOR, MORTENSEN & SANDERS, and hereby submits his
2 Opposition to Plaintiff’s Motion for Stay of Proceedings on Order Shortening Time.
3 This Opposition is made and based upon the Points and Authorities attached hereto, the
y.|
5
6 e lace of the hearing for this Motion.
7 I DATED this y3___ day of December, 2013.
8 ALVERSON, TAYLOR,
° MORTENSEN & SANDERS
10 412700
g 1 —
§ 12 Nevada Bar No. 002547
3 13l CHELSEA R. HUETH, ESQ.
5 3 3 Nevada Bar No. 010904
5% 14 7401 West Charleston Boulevard
E 28 Las Vegas, NV 89117-1401
& g §§ 15 702-384-7000
S hl 702-385-7000 (fax)
23 ﬁE 16 E-File: efile@alversontaylor.com
E 8 17 Attorneys for DEFENDANT
< Eg Roland Jayson F. Pua, MD
2% BT
Z
% 19
20
!
21
22
23
24
25
26
27
28 H
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———

POINTS AND Al RITIES

—

2] ISSUES PRESENTED
A. Plain equest for St 2 I 1 as ]
4 the Considerations in Determining Whether a Stay is Appropriate
5 B. The Object of the Writ Petition Will Not Be Defeated if the Stay is Denied
6 . Plainti
[ D. Defendant Roland Jayson F. Pua, M.D. Will Suffer Irreparable or Serious Harm if |
8 the Stay is Granted

9 E. Even if Plaintiffs’ Writ is Considered, Plaintiffs Potential Success on the Merits
10 Does Not Warrant a Stay as it is Speculative At Best

11
12
13

14|
15|| Second Amended Complaint alleging neglect of a vulnerable person.' On July 5, 2013, a Motion

FACTUAL BACKGROUND

As this court is well aware, this is a medical malpractice action arising out of the care and

l treatment by various Defendants to Ryan Kirby Huppert. On June 18, 2013, Plaintiff filed his

(702) 3347000

16 | to Dismiss the vulnerable person claim was filed arguing that Plaintiff was not a “vulnerable

LAS VEGAS, NEVADA 89117-1403

17| person” as defined and contemplated by NRS § 41.1395.2 This Court subsequently allowed the
18

19|
20

21
2 briefing, applicable case law, and the arguments of the parties, this Court properly dismissed

7401 WEST CHARLESTON BOULEVARD

parties to submit supplemental briefing on the legislative history of NRS §41.1395 to aid in

| determining whether Mr. Huppert fell within the purview of the statute’s limitations given the

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS

intended definition of a “vulnerable” person. After reviewing the pleadings, supplemental

23|| Plaintifs neglect of a vulnerable person claim.’ Specifically, this Court held that the factual

24|l circumstances as set forth in Plaintiff’s Second Amended Complaint did not fall within the ambit
25
26

27| 1 See PI's 2* Am. Compl.
2 See Def.’s Mot. To Dismiss and joinders thereto.
28 || 3 See Order granting Def.'s Mot. To Dismiss and joinders thereto,

3 #20196/ DIM:jim
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1 || of the NRS §41.1395's prc:atections.4 Now, for the first time, Plaintiffs seek to stay the instant

2| litigation in anticipation of a petition for writ of mandamus requesting reversal of this Court’s

19]| Court® In deciding whether to issue a stay, Nevada Rule of Appellate Procedure 8(c) outlines

20|| four factors for the court to consider:

3 ruling.
5
. en of obtaining a stay. Plaintiffs fail to do so here. In fact, the only reason Plaintiffs provide
0
7| for requesting a stay is because the Nevada Rules of Appellate Procedure require the same.
8 || Given its familiarity with the facts of this case, this Honorable Court is more than just a gate
9|| keeper as it is well suited to consider Plaintiffs’ request on the merits. Plaintiffs’ failure to
10 substantively support their Motion warrants denial. Even if Plaintiffs’ were to address the factors
§ 11
§ 12
e 3 13 cannot establish that a stay is warranted.
é gg 1 1L
8
gé §§ 15 ARGUMENT
35 EE 16/| A-  Plaintiffs* Request for Stay Should be Denied as Plaintiffs’ Fail to Address Any of
é g the Considerations in Determining Whether a Stay is Appropriate
17
& Eg 18 A request for a stay pending a ruling on a writ must first be addressed by the District
g“ -
S
3

21 ¢} whgther the object of the writ petition will be defeated if the stay is

2 Eie.med;.(2) whether the appellant will suffer irreparable or serious
injury if the stay is denied; (3) whether respondent will suffer

23 irreparable or serious injury if the stay is granted; and (4) whether

2 appellant is likely to prevail on the merits in the appeal or writ petition,*

25

26 : Id

- sS;IQ(',zvml){.o)App P. 8(a); see also Hansen A/S v, Elghth Judicial Dist, Court, 116 Nev. 650, 657-58, 8 P.3d 982, 986-

NRAP 8(c); Hansen A/Sv. Eighth Judicial Dist. Court, 116 N
28 [[ Blankenship v, Hearst Corp., 519 F.2d 41:. 429 (9“02'1’.:-. 1975) - 030, 657-658, $ .34 982, 986-87 (2000);see also

4 420196/ DIM:jim
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1 The Nevada Supreme Court has recognized that the requirement that Plaintiffs request a
2}l stay first with the District Court is due to its “vastly greater familiarity with the facts and
3 circumstances of t enied for
* their failure to set forth and support any claimed grounds for the requested relief.

Z As set forth fully below, even if they were to address these factors, a stay should not be
7

8|l B. The Object of the Writ Petition Will Not Be Defeated if the Stay is Denied

9 According to Plaintiffs, the object of their impending writ is to resolve “the ambiguities”

10 ,¢NRS §41.1395, relating to what type of persons fall within the ambit of the statute’s protection
1

12
13

14
15 || person. Given that Plaintiffs’ claim for neglect arises out of the same allegations giving rise to

Il against abuse, neglect and exploitation® However, Plaintiffs’ Motion fails to precisely state

how the object of the writ will be defeated if this Court does not grant a stay of the proceedings.

It appears that the object of Plaintiffs’ Writ is to reinstate their claim for neglect of a vulnerable

(702) 334-7000

16| their claim for medical malpractice, the object of Writ is not outcome determinative, Therefore, a
17{t stay is not appropriate.

18
19

20
2 harm “for which compensatory damages is an inadequate remedy.™ Without justification for

LAS VEGAS, NEVADA 8117-1401

7401 WEST CHARLESTON BOULEVARD

C.  Plaintiffs Will Not Suffer Irreparable or Serious Harm If the Stay Is Denied

A showing of “irreparable harm” requires the movant to prove that it will suffer some

ALVERSON, TAYLOR, MORTENSEN & SANDERS
LAWYERS

2 “ plaintiffs’ request, Defendant is required to speculate as to Plaintiffs’ anticipated arguments.

23 Here, the issues anticipated to be addressed in Plaintiffs’ writ are not a threshold issues,
24

25

26 ||
7 Nelson v. Heer, 121 Nev. 832, 836, 122
271l V12 atp. 7. ) P.3d 1252 (2005).

? Dixon v. Thatcher, 103 Nev. 414, 742 P
28] 1329 1330 (ier 300 » 742 P.2d 1029 (1987) (citing Number One Rent-A-Car v. Ramada Inns, 587 P.2d

5

but instead relate to the dismissal of one cause of action. Regardless of the outcome of their Writ,

Plaintiffs will still need to litigate their medical malpractice, professional negligence, and

#20196/ DIM;jim
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punitive damages claims for which Plaintiffs’ seek compensatory damages. Moreover, should

is matter proceed to trial and result in a defense verdict, Plaintiffs will be able to utilize the

irreparable or serious harm if the stay is denied.

D.  Defendant Roland Jayson F. Pua, M.D. Will Suffer Irreparable or Serious Harm if
the Stay is Granted

ALVERSON, TAYLOR, MORTENSEN & SANDERS

LAWYERS
7401 WEST CHARLESTON BOULEVARD

LAS VEGAS, NEVADA 89117-1401

(702) 384-7000

W 60 W &8 W A (W N -

10
11
12
13
14
15
16
17
18
19
20
21

23
24

26
27
28

The Supreme Co as acknowledg a 8
proceedings supports the denial of a stay.”” This action has been ongoing for over a year and
staying the litigation would unnecessarily delay final resolution of this action, constituting
irreparable and serious harm to Dr. Pua. As such, the third factor weighs in favor of this Court
denying the stay.

E. Even if Plaintiffs’ Writ is Considered, Plaintiffs Potential Success on the Merits
Does Not Warrant a Stay as it is Speculative At Best

Nevada has long recognized that a writ is only proper “when there is no plain, adequate and
speedy legal remedy.”"! Moreover, in cases, just as this one, where the order being challenged in
|| not immediately appealable, “the fact that the order may ultimately be challenged on appeal from
the final judgment generally precludes writ relief”'> Even in the uncertain event the Nevada

Supreme Court considers Plaintiffs® writ, its probability of success on the merits does not

warrant a stay of the litigation.

Plaintiffs cannot show a probability of success of the merits wartranting a stay of the

underlying litigation. After several rounds of amended pleadings, extensive briefing and oral

argument, Plaintiffs have failed to demonstrate that NRS §41.1395 was intended to protect

individuals such as Mr. Huppert. In addition to the voluminous case law supporting Defendants’

10 d

H Panv,
iy ,dan v. Eighth Judicial Dist, Ct., 120 Nev. 222, 88 P.3d 840 (2004).

6
720196/ DIM;jtm
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| h position, this Court requested additional briefing on the legislative history of NRS §41.1395

2| before making its ruling. The legislative intent, as demonstrated by the supplemental briefing of
3

the parties, demonstrates that this Court’s ruling was proper. As such, Plaintiffs cannot show a

o+

5

6 litigation.

7 CONCLUSION

8 Based on the foregoing, Defendant respectfully requests that this Court deny Plaintiffs’

9|l Motion for Stay of the Proceedings.
o]

g DATED this_1% __ day of December, 2013.
1 .
g ALVERSON, TAYLOR,
s 12 “ MORTENSEN & SANDERS
g g, 13
g 12100
1 NN
2

& gg 15 DAVID J. MORTENSEN, ESQ.
= E 3 Nevada Bar No. 002547
of 3 g 16 CHELSEA R. HUETH, ESQ.
§ g Nevada Bar No. 010904
> Eg 17 7401 West Charleston Boulevard
(2] § 18 Las Vegas, NV 89117-1401
r 4 l 702-384-7000

19 702-385-7000 (fax)

E-File: efile@alversontaylor.com

5 20 Attorneys for DEFENDANT

21 Roland Jayson F. Pua, MD

22

|

24

25

26

27

28

7 #20196 / DIM;jlm
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CERTIFICATE OF MAILING

¥ S

I hereby certify that on this (3 day of December, 2013, I did deposit in the United

DEFENDANT’S OPPOSITION TO PLAINTIFF'S MOTION FOR STAY OF PROCEEDINGS

ON ORDER SHORTENING TIME addressed to:

Brian F.- Zimmerman; Esq;
ZIMMERMAN LAW FIRM
7201 West Lake Mead Blvd., Ste. 110
Las Vegas, NV 89128

F: 702-228-8917
bzimmerman@za-law.com

Mark J. Bourassa, Esq.
BOURASSA LAW GROUP, LLC
8668 Spring Mountain Road, Suite 101

MORTENSEi& SANDERS
LAWYERS
7401 WEST CHARLESTON BOULEY.

LAS VEGAS, NEVADA 89117-1401

ALVERSON, TAYLOR,

(702) 384-7000

[as Vegas, NV 89117
F: 702-851-2189

mbourassa@bourassalawgroup.com
Attorneys for Plaintiff

John H. Cotton, Esq.

COTTON, DRIGGS, WALCH, HOLLEY,
WOLOSON & THOMPSON

400 S. Fourth Street, 3rd Floor

Las Vegas, NV 89101

Attorneys for Andrea Elizabeth Pernell, MD

Keith A. Weaver, Esq.

LEWIS BRISBOIS BISGAARD & SMITH
6385 South Rainbow Blvd, Suite 600

Las Vegas, NV 89118

Attorneys for Aleksandr Krivonovskiy, MD

Lynn M. Hansen, Esq.

James M. Jimmerson, Esq.

JIMMERSON HANSEN, P.C.

415 South 6™ Street, Suite 100

Las Vegas, NV 89101

Attorneys for Healthsouth Rehabilitation Hospital
of Desert Canyon, LLC dba Healthsouth
Desert Canyon Rehabilitation Hospital
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Robert D. Rourke, Esq.

2|l ROURKE LAW FIRM
3 10161 Park Run Drive, Suite 150
Las Vegas, NV 89135
4
Jason M. Gerber, Esq.
5 || MARQUIS AURBACH COFFING
10001 Park Run Drive
6l Las Vegas, NV 89145
Attoor g 2 7 2
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dba Harmon Medical and Rehabilitation
8 Hospital and Thi of Nevada at Henderson
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AFFIRMATION
Pursuant to N.R.S. 239B.030

4|| TO PLAINTIFF'S MOTION FOR STAY OF PROCEEDINGS ON ORDER

led in District Court Case No. A-12-666641-C.

_X_  Does not contain the social security number of any person.

-OR-
8
9 —  Contains the social security number of a person as required by:
10 A. A specific state or federal law, to wit:
E 11 [Insert specific law)
§ 12 -or-
<
é g 5 13 B.  For the administration of a public program or for an application for
§ < 14 a federal or state grant.
B B§
B g §§ 15 DATED this_13__ day of December, 2013,
2
of S Eg 16 ALVERSON, TAYLOR,
§ g 17 MORTENSEN & SANDERS
% B
BE 18
z = MO #1200
19 l) % FoR
J DAVID J. MORTENSEN, ESQ.
< 20 Nevada Bar No. 002547
21 CHELSEA R. HUETH, ESQ.
Nevada Bar No. 010904
22 7401 West Charleston Boulevard
Las Vegas, NV 89117-1401
23 702-384-7000
702-385-7000 (fax)
24 E-File: efile@alversontaylor.com
25 Attorneys for DEFENDANT
Roland Jayson F. Pua, MD
26
27

n:\david.grp\chients\20196\pleadings\opp to mitn for stay of proceedings on ost.docx
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72 472




TAB 32

TAB 32

473 473



Page 1 of 1

Skip to Main Content Logout My Account Search Menu New District Civil/Criminal

Search Refine Search Close
REGISTER OF ACTIONS
Case No. A-12-666641-C

Location : District Court Civil/Criminal Help

Ryan Huppert, Plaintiff(s) vs. Healthsouth Rehabilitation Hospital § Negligence -

Case Type:

of Desert Canyon LLC, Defendant(s) § Medical/Dental
§ Date Filed: 08/10/2012
§ Location: Department 31
§ Cross-Reference Case A666641
§ Number:
PARTY INFORMATION
Lead Attorneys
Defendant Healthsouth Rehabilitation Hospital of Lynn M. Hansen
Desert Canyon LLC Doing Business Retained
As Healthsouth Desert Caynon 7023887171(W)
Rehabilitation Hospital
Defendant  Krivonovskiy, Aleksandr, M.D. Vincent A Cass
Retained
7028933383(W)
Defendant Pernell MD, Andrea Elizabeth Katherine Turpen
Retained
702-367-9993(W)
Defendant Pua MD, Roland Jayson F David James Mortensen
Retained
7023847000(W)
Defendant THI of Nevada at Henderson Dale A. Hayes, Sr.
Convalescent LLC Doing Business Retained
As Henderson Healthcare Center 7023820711(W)
Defendant THI of Nevada at Las Vegas | Dale A. Hayes, Sr.
LLC Doing Business As Harmon Retained
Medical and Rehabilitation Hospital 7023820711(W)
Plaintiff Huppert, Ryan Kirby Brian F. Zimmerman
Retained

702-228-8916(W)

EVENTS & ORDERS OF THE COURT
12/19/2013 | Motion to Stay (10:15 AM) (Judicial Officer Kishner, Joanna S.)
Plaintiff's Motion For Stay Of Proceedings On Order shortening Time

Minutes
12/19/2013 10:15 AM
- Matter argued and submitted. Court finds no basis and
ORDERED, Plaintiff's Motion For Stay of Proceedings on
Order Shortening Time is DENIED. Ms. Hueth to prepare
the Order, circulating to all counsel for approval as to form
and content. Matter SET for Status Check regarding
receipt of proposed order. 1/3/14 STATUS CHECK:
ORDER 12/19/13 (CHAMBERS)

Parties Present
Return to Regqister of Actions

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=9371189&Heari... 1220/2013
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! BRIAN F. ZIMMERMAN, ESQ.

9 Nevada Bar No. 7570

RENEE M. MAXFIELD, ESQ.

3 ttNevada Bar No. 12814

ZIMMERMAN LAW FIRM, P.C. _ .

4 || A Professional Corporation 12 E;gg?g'iazl%g ':I,,egdPM
7670 W. Lake Mead Boulevard, Suite 140 o

> || Las Vegas, NV 89128

6

7

(702) 228-8916; (702) 228-8917 (fax) | (ﬁ;‘ b /gﬁ‘m

bzimmennan(@za-law.com

CLERK OF THE COURT

MARK J. BOURASSA, ESQ.

8 || Nevada Bar No. 7999

BOURASSA LAW GROUP, LLC

9 || 8668 Spring Mountain Road, Suite 101
Las Vegas, Nevada 89117

(702) 851-2180, (702) 851-2189 (fax)
11 ||mbourassa@bourassalawgroup.com

12 || Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

RYAN KIRBY HUPPERT, by and through
15 || KRISTI WOTTON and KAY HILL, Special
16 || Administrators of the ESTATE OF RYAN
KIRBY HUPPERT,

CASE NO.: A-12-666641-C
DEPT. NO.: XXXI

Plaintiff, NOTICE OF FILING PETITION

FOR EXTRAORDINARY WRIT
RELIEF

13 {|v.

19 [|{HEALTHSOUTH REHABILITATION
HOSPITAL OF DESERT CANYON, LLC dba
|| HEALTHSOUTH DESERT CANYON

21 ||REHABILITATION HOSPITAL; THI OF
NEVADA AT LAS VEGAS L, LLC dba

22 || HARMON MEDICAL AND
REHABILITATION HOSPITAL; THI OF

23 |INEVADA AT HENDERSON
CONVALESCENT, LLC dba HENDERSON
HEALTHCARE CENTER; ANDREA

»5 ||ELIZABETH PERNELL, MD; ALEKSANDR
KRIVONOVSKIY, MD; ROLAND JAYSON
26 ||F. PUA, MD; DOES 1 through 20, inclusive;
and ROE CORPORATIONS 1 through 20

27 ||inclusive.

Defendants.
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| NOTICE OF FILING PETITION FOR EXTRAORDINARY WRIT RELIEF
) PLEASE TAKE NOTICE that Plaintiff RYAN KIRBY HUPPERT, by and through
3 KRISTI WOTTON and KAY HILL, Special Administrators of the ESTATE OF RYAN KIRBY
4 HUPPERT, by and through his counsel of record, ZIMMERMAN LAW FIRM, P.C. and
5 BOURASSA LAW GROUP, LLC, hereby files a Petition for Extraordinary Writ Relief with the
p Nevada Supreme Court.
; Dated: December 20, 2013.
ZIMMERMAN LAW FIRM, P.C.
8 A Professional Corporation
9 | I
10 BRIAN F. ZIMMERMAN, ESQ. #7570
RENEE M. MAXFIELD, ESQ. #12814
11 | 7670 West Lake Mead Blvd., Suite 140
Las Vegas, Nevada 89128
12 Attorneys for Plamntiff
13
14
15
16
17
18
19
20
21
22
23
24
235
26
27
28
2
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CERTIFICATE OF SERVICE
| I—IEREBY CERTIFY that on thé(i@ day of December, 2013, I served a true and|

correct copy of the foregoing document entitled NOTICE OF FILING PETITION FOR
EXTRAORDINARY WRIT RELIEF via U.S. mail, prepaid to the following persons:

David J. Mortensen, Esq.

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 8§9117-1401
702-384-7000; Facsimile 702-385-7000
Attorneys for Roland Pua, M.D.

V. Andrew Cass, Esq. “
Keith A. Weaver, Esq.

Lewis Brisbois Bisgaard & Smith, LLP
6385 South Rainbow Boulevard, Suite 600
Las Vegas, NV 89118

702-893-3383; Facsimile 702-366-9563
Attorneys for Aleksandr Krivonovskiy, M.D.

John H. Cotton , Esq.

Katherine L. Turpen, Esq.

Cotton, Driggs, Walch, Holley, Woloson &
Thompson .

400 South Fourth Street, 3" Floor

Las Vegas, NV 89101

702-791-0308; Facsimile 702-791-1912
Attorneys for Andrea Pernell, M.D.

Lynn M. Hansen, Esq.

James M. Jimmerson, Esq.

Jimmerson Hansen, P.C.

415 South 6™ Street, Suite 100

Las Vegas, NV 89101

702-388-7171; Facsimile 702-380-6406

Attorneys for HealthSouth Rehabilitation Hospital
of Desert Canyon, LLC dba HealthSouth Desert
Canyon Rehabilitation Hospital |

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150

Las Vegas, NV 89135

702-515-7440; Facsimile 702-515-7441
Attorneys for THI of Nevada at Las Vegas,
I, LLC dba Harmon Medical and
Rehabilitation Hospital and THI of Nevada
at Henderson Convalescent, LLC dba
Henderson Healthcare Center

Dale A. Hayes, Esq.
Jason M. Gerber, Esq.
Marquis Aurbach Coffing
10001 Park Run Drive

| Las Vegas, NV §9145

702-207-6097; Facsimile 702-856-8923
Attorneys for THI of Nevada at Las Vegas, [,
LLC dba Harmon Medical and Rehabilitation
Hospital and THI of Nevada at Henderson
Convalescent, LLC dba Henderson Healthcare
Center

Mark J. Bourassa, Esq.

Marilyn A. Caston, Esq.

The Bourassa Law Group

8668 Spring Mountain Road, Suite 101
Las Vegas, NV 89117

702-851-2180; Facsimile 702-851-2189

Co-Counsel for Ryan Huppert

Afemployee of /
ZIMMERMAN LAW FIRM P.C.
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LAw OFFICES OF THE

BRIAN F. ZIMMERMAN ZIMMERMAN LAW FIRM

A PROFESSIONAL CORPORATION

RENEE M. MAXFIELD

TELEPHONE {702)228-8916
FACSIMILE (702)228-8917

7670 WEST LAKE MEAD BOULEVARD

LAS VEGAS, NEVADA 89128

December 10, 2013

VIA FACSIMILE AND EMAIL (Appendix Documents to be Emailed Due to Size)

Chelsea R. Hueth, Esq.

Alverson, Taylor, Mortensen & Sanders
7401 West Charleston Boulevard

Las Vegas, NV 89117-1401

Katherine L. Turpen , Esq.

Cotton, Driggs, Walch, Holley, Woloson & Thompson

400 South Fourth Street, 3™ Floor
Las Vegas, NV 89101

Robert D. Rourke, Esq.

Rourke Law Firm

10161 Park Run Drive, Suite 150
Las Vegas, NV 89135

Keith A. Weaver, Esq.
Lewis Brisbois Bisgaard & Smith, LLP
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, NV 89118

Lynn M. Hansen, Esq.
Jimmerson Hansen, P.C.

415 South 6™ Street, Suite 100
Las Vegas, NV 89101

Jason M. Gerber, Esq.
Marquis Aurbach Coffing
10001 Park Run Drive
Las Vegas, NV 89145

Re:  Huppert v. Healthsouth Rehabilitation, et al.

Case No.: A666641

Dear Counsel:

Pursuant to Nevada Rule of Appellate Procedure 30(a), please find attached a proposed appendix -
which we intend to submit with our Petition for Writ of Mandarmus to the Nevada Supreme Court
in this matter. We are providing you with this proposed appendix in compliance with NRAP
30(a), in an attempt to agree with you on a Joint Appendix for this Petition.

Please respond with any objections to or comments regarding this proposed appendix by the
close of business on December 16, 2013. Thank you for your attention to this matter.

BFZ/ik

Enclosure:  Proposed Joint Appendix

Cc: Mark Bourassa, Esq.
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Very truly yours,

Law Offices of
ZIMMERMAN LAW FIRM, P.C.
A Professional Corporation

Brian F. Zinimerman
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Huppert v. Healthsouth Desert Canyon, et al

DOCUMENTS TO BE INCLUDED IN APPENDIX

Tab

Document

Date

Vol.

Pages

Plaintiff’s Second Amended Complaint

6-18-13

Defendant Aleksandr Krivonovskiy, M.D.’s Second
Motion to Dismiss

7-5-13

Defendant Healthsouth Rehabilitation Hospital of
Desert Canyon, LLC d/b/a Healthsouth Desert Canyon
Rehabilitation Hospital’s Joinder to Defendant
Aleksandr Krivonovskiy, M.D.’s Second Motion to
Dismiss

7-10-13

Defendant THI of Nevada at Las Vegas I, LLC d/b/a
Harmon Medical and Rehabilitation Hospital’s Joinder
to Defendant Aleksandr Krivonovskiy, M.D.’s Second
Motion to Dismiss

7-15-13

Defendant THI of Nevada at Henderson Convalescent,
LLC d/b/a Henderson Healthcare Center’s Joinder to
Defendant Aleksandr Krivonovskiy, M.D.’s Second
Motion to Dismiss

7-15-13

Defendant Andrea Pernell, M.D.’s Joinder tor
Defendant Aleksandr Krivonovskiy, M.D.’s Second
Motion to Dismiss

7-17-13

Defendant Roland Pua, M.D.’s Joinder to Defendant
Aleksandr Krivonovskiy, M.D.”s Second Motion to
Dismiss

7-17-13

Plaintiff’s Opposition to Defendant Aleksandr
Krivonovskiy, M.D.’s Second Motion to Dismiss

7-23-13

Defendant Aleksandr Krivonovskiy, M.D.’s Reply to
Plaintiff’s Opposition to Second Motion to Dismiss

7-30-13

10

Defendant Roland Pua, M.D.’s Reply in Support of
Joinder to Defendant Aleksandr Krivonovskiy, M.D.’s
Motion to Dismiss

7-30-13

11

Court Minutes on Second Motion to Dismiss

8-6-13

12

Plaintiff’s Supplemental Brief'in Support of
Opposition to Second Motion to Dismiss

8-20-13

13

Defendant Aleksandr Krivonovskiy, M.D.’s
Supplemental Brief in Support of Second Motion to
Dismiss

8-20-13

14

Defendants THI of Nevada at Las Vegas I, LLC d/b/a
Harmon Medical and Rehabilitation Hospital and THI
of Nevada at Henderson Convalescent, LLC d/b/a
Henderson Healthcare Center’s Joinder to Defendant

8-21-13
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Aleksandr Krivonovskiy, M.D.’s Supplemental Brief

Defendant Andrea Pernell, M.D.’s Joinder to

15 | Defendant Aleksandr Krivonovskiy, M.D.’s §-22-13
Supplemental Brief
Defendant Roland Pua, M.D.’s Joinder to Defendant
16 | Aleksandr Krivonovskiy, M.D.’s Supplemental Brief 8-23-13
Defendant Healthsouth Rehabilitation Hospital of
17 | Desert Canyon, LLC d/b/a Healthsouth Desert Canyon 8-26-16
Rehabilitation Hospital’s Joinder to Defendant
Aleksandr Krivonovskiy, M.D.’s Supplemental Brief
18 | Transcript of Proceedings: All Pending Motions 8-30-13
Defendant Roland Pua, M.D.’s Suggestion of Death
19 Upon the Record 925-13
Defendant Healthsouth Rehabilitation Hospital of
20 | Desert Canyon, LLC d/b/a Healthsouth Desert Canyon 9-27-13
Rehabilitation Hospital’s Suggestion of Death Upon
the Record
Order Granting in Part and Denying in Part Motion to
21 | Dismiss 10-8-13
Notice of Entry of Order Granting in Part and Denying
22 | in Part Motion to Dismiss 10-8-13
73 | Plaintiff’s Motion for Substitution of Party 11-12-13
74 | OST for Plaintiff’s Motion for Substitution of Party 11-22-13
95 Defendant Healthsouth Rehabilitation Hospital of 1.95-13
Desert Canyon, LLC d/b/a Healthsouth Desert Canyon 11-25-
Rehabilitation Hospital’s Non-Opposition to
Plaintiff’s Motion for Order Shortening Time
26 | Plaintiff’s Motion for Stay of Proceedings 12-5-13
97 | Order Granting Motion for Substitution
Notice of Entry of Order Granting Motion for
28 | Substitution
29 | Opposition to Motion for Stay TBD
30 | Joinder to Opposition to Motion for Stay TBD
31 | Reply to Opposition to Motion for Stay TBD
19 Order Granting/Denying Motion for Stay of TBD

Proceedings
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BRIAN F. ZIMMERMAN
RENEE M. MAXFIELD

TO:

FROM:

RE:

TOTAL PAGES:

The information contained in this facsimile message is protected by the attorney/client
privilege and is confidential information only for the use of the individual or entity named
below. If the reader of this message is not the intended recipient, you are hereby notified that
any unautherized dissemination, distribution or copy of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by

Law OFFICES OF THE

ZIMMERMAN LAW FIRM
A PROFESSIONAL CORPORATION
7670 WEST LAKE MEAD BOULEVARD
SUITE 140

LAs VEGAS, NEVADA 89128
TELEPHONE (702)228-8916
FACSIMILE (702)228-8917

December 10, 2013

Lynn Hansen, Esq. 380-6406
Chelsea Hueth, Esq. 385-7000
Keith A. Weaver, Esq. 8§93-3789
John H. Cotton, Esq. 791-1912
Robert Rourke, Esq. 515-7441
Jason Gerber, Esq. 856-8923
Mark J. Bourassa, Esq. 851-2189

Brian Zimmerman, Esq.
Zimmerman Law Firm P.C.

Huppertv Healthsouth Rehabilitation
Case No.: A666641

4 including cover sheet
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