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IN THE SUPREME COURT OF THE STATE OF NEVADA

KIMBERLY JONES,

Petitioner,
V.

THE EIGHTH JUDICIAL DISTRICT]
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF

Case No.

Electronically Filed
Feb 24 2014 11:11
Tracie K. Lindemar
Clerk of Supreme (

District Court Case No. D-12-470239-U

CLARK, and THE HONORABLE
GAYLE NATHAN, DISTRICT JUDGE,

Respondents;

FLETCHER JONES, JR.,

Real Party in Interest

VERIFIED EMERGENCY PETITION FOR WRIT OF MANDAMUS

Appendix to

AND/OR PROHIBITION

BLACK & LOBELLO

Michele Touby LoBello

Nevada Bar No. 005527

John D. Jones, Esq.

Nevada Bar No. 006699

10777 West Twain Avenue, Suite 300
Las Vegas, Nevada 89135

(702) 869-8801

Attorneys for Petitioner,

KIMBERLY JONES

Docket 65061 Document 2014-05938

a.m.
S
court




CHRONOLOGICAL INDEX OF PETITIONER’S APPENDIX
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Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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DESCRIPTION DATE FILED PAGE No.
Petition for Dissolution of Marriage January 4, 2012 PA00001-
00002
Response to Petition for Dissolution of January 31, 2012 PAQ00003-
Marriage 00005
Motion to Bifurcate the Trial and Grant a June 21, 2012 PA00006-
Judgment of Dissolution as to Status of 00025
Marriaae Onlv
Judgment of Dissolution — Status Only Nov. 29, 2012 PA00026-
00033
Complaint for Declaratory Judgment and for October 4, 2012 PA00034-
Specific Performance to Enforce the Parties’ 00085
Prenuptial Agreement dated July 1, 1998, the
Parties’ Marital Settlement Agreement dated
December 13, 2006, and the Parties’ Post
Marital Agreement Dated December 12, 2007
Sncludl_n only Exhibit “1”, the parties’
renuptial Aareement)
Order [March 12, 2013 hearing] April 5, 2013 PA00086-
00087
Court Minutes of October 10, 2013 Hearing October 10, 2013 PA088828
Transcript Re: All Pending Motions, October 10, 2013 PA00093-
Thursdav. October 10. 201 00097
Order from Hearin%issued by Court October 14, 2013 PA00098-
followina October 10. 2013 hearinal 00100
Transcript Re: All Pending Motions, October 17, 2013 PA00101-
Thursdav. October 17. 201 00105
Superior Court of California for the County of | January 30, 2014 PA00106-
Oranae Minute Order 00111
Defendant, Kimberly Jones’, Trial Brief February 4, 2014 PAog%%Z
Court Minutes of February 5, 2014 Hearing February 5, 2014 PA00159-
(Dav One of trial) 00162
Court Minutes of February 6, 2014 Hearing February 6, 2014 PA00163-
(Dav Two of trial) 00166
Reporter’s (ROUGH) Transcript of Trial Day | February 7, 2014 PA00167-
Three (relevant paaes) 00182
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DESCRIPTION DATE FILED PAGE No.
Notice and Memorandum of Pending February 12, PA00183-
Housekeenina Matters 2014 00190
Defendant’s Response to Plaintiff’s Notice February 13, PA00191-
and Memorandum of Pending Housekeeping 2014 00203
Matters
Reporter’s (ROUGH) Transcript of Trial Day February 13, PA00204-
Five (relevant naaes) 2014 00217
Reporter’s Transcript of Trial Day Six February 14, PA00218-
(relevant pages) 2014 00249
Minute Order February 20, PA00250-
2014 00253
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ALPHABETICAL INDEX OF PETITIONER’S APPENDIX
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Las Vegas, Nevada 89135
(702) 869-8801 FAX: (702) 869-2669
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DESCRIPTION DATE FILED PAGE No.
Complaint for Declaratory Judgment and for October 4, 2012 PA00034-
Specific Performance to Enforce the Parties’ 00085
Prenuptial Agreement dated July 1, 1998, the
Parties’ Marital Settlement Agreement dated
December 13, 2006, and the Parties’ Post
Marital Agreement Dated December 12, 2007
Sncludl_n only Exhibit “1”, the parties’
renuptial Aareement)
Court Minutes of February 5, 2014 Hearing February 5, 2014 PA00159-
(Dav One of trial) 00162
Court Minutes of February 6, 2014 Hearing February 6, 2014 PA00163-
(Dav Two of trial) 00166
Court Minutes of October 10, 2013 Hearing October 10, 2013 P%88828
Defendant, Kimberly Jones’, Trial Brief February 4, 2014 P%g%%z
Defendant’s Response to Plaintiff’s Notice February 13, PA00191-
and Memorandum of Pending Housekeeping 2014 00203
Matters
Judgment of Dissolution — Status Only Nov. 29, 2012 PA00026-
00033
Minute Order February 20, PA00250-
2014 00253
Motion to Bifurcate the Trial and Grant a June 21, 2012 PA00006-
Judgment of Dissolution as to Status of 00025
Marriace Onlv
Notice and Memorandum of Pending February 12, PA00183-
Housekeenina Matters 2014 00190
Order [March 12, 2013 hearing] April 5, 2013 PA00086-
00087
Order from Hearin%issued by Court October 14, 2013 PA00098-
followina October 10. 2013 hearinal 00100
Petition for Dissolution of Marriage January 4, 2012 PA00001-
00002
Reporter’s (ROUGH) Transcript of Trial Day February 13, PA00204-
Five (relevant naaes) 2014 00217
Reporter’s (ROUGH) Transcript of Trial Day | February 7, 2014 PAQ00167-
Three (relevant paaes) 00182
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DESCRIPTION DATE FILED PAGE No.
Forter S Transcrlpt of Trial Day Six February 14, PA00218-
(relevant pages) 2014 00249
Response to Petition for Dissolution of January 31, 2012 PA00003-
Marriaae 00005
Superior Court of California for the County of | January 30, 2014 PA00106-
Oranae Minute Order 00111
Transcript Re: All Pending Motions, October 10, 2013 PA00093-
Thursdav. October 10. 201 00097
Transcript Re: All Pending Motions, October 17, 2013 PA00101-
Thursdav. October 17. 201 00105
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A'I_'I'UPJIEY'OHPM WITHOUT ATTORNEY [Mams, Slojy Sar b, end addussly FOR calmyr UEE ONLY
|_ME(L PAPIANO, ESQ,, 59BN 031811 g ) .

JRION, YOAKUM, DARIRNO & HATCH
633 W. DIFTH 9T,, 64TH FLOOR
1,08 ANGBLES, CA 50071

JElEPHANERS: (B13) 624-7444 FAL RO, (Optimaal) (313) 639-4563 SL “_ED
) PERIOR

\EIALL ATDIESY fOptary:

ansy Fen e RIMBERTY M. JONES OUUW”““’?%‘EEDHM“
SUPERIOR COURT OF OALIFORNIA, DOUNTY OF ORANGE COONTY LAMUHE!\% ﬁ% lGEGENT?‘

sTResTADRRene: 341 THE CITY DRIVE BOUTH 04 zmz

Mo Maorese BAME AS ABOVE JAN

oy Aoz cooe: ORANGE, CA S28668-3105 ALAN OATLAON, Clovk nfthe Coin

prancHie DAMORBAUX JUATICE CENTER

ARRIAGE OF BY e Ve R s DEPLITY

PETITIONER: XIMBERLY M. JONES .
RESPDNDENT: EIVETCHER JONES, JR.

pE-TmbN FOR GASE R 1
Dissalullon of Manlage - & | ‘e
] Leguj Soparation Z‘U 0 00 04 -
[ Nullity of Mordago 1 AMENDED

1. RESIDENGE {Dlssalution only) (] Peliloner |, | Respondant  has beon a restdantof this elsla for 2t least sl mantha end
ofthle county for ot onat throa monifs Imknedlately precading tho filing of hls Potttlon far Dlasalullon of Mariege.

2. STATISTICAL FACTS
g, Dale of mardage: JULY 4, 1938 0. Tima from dato of martage Lo date of seporatlen (specly):
b, Date of saparafom; NOVEMBER 10, 2011 Yesry: 13 Months: 4

4, DECLARATION REGARDING MINOR CHILDREN (includo chitdron of thile relalionship bon? priorio Errdurlng {ha mamdega or

adopfod durng the merlaga):
g, [__| There ara no minor ohildran, .

b. ] The minor children are:

Ohlld's ngme +  Bldhdalg Aoo Bex
HAYDEN WALKER JOWERS 01/22/02 9 MALE,
HARRISON TROY JONES 0s/30/03 8 MALBE
AVERY RUSTIN JUNEE ) 10/10/08 a TEMALE

7T} Continuod on Altachment 3b, .
c. tfthers are minur childran of he Petiiloner and Respandsnd, a campleted Daclarofion Undar Uniform Chitd Custody Jurisdiation

and Enforcoment Act (UCGUEA} {form FL-106) must be atiached.
d. [ ] A complmed valuniary dectaralion of potemity regording minor ehildren bom to tha Pallioher and Raspandent prior o
Iho menlage Iy atlachad.

- 4. BEPARATE PROPERTY .
Pallllonsr requests tht the aeseln end debts listad | .| tn Properly Dactaratlon (fons FL-180) C= inAtmchmont4

X1 below  baconfirmad ot seperata prapoly,

lgm . Conflrm tp
ANY AND ALL ASSETS AND DEBTS WHICH WERE ACQUIRED BY
DPETITIONER PRICR TO DATE OF MARRIRGE, AFTER DATE OF
SRPARATION, DURING MARRIAGE AS SEPARDTE PROPERTY, OR
BY GIFT OR INHERITANCE ACCORDING TO PROOF AT TRIAT:.

HOTIGE: You muy rodact {black out} soetal securlly numbsta from any wrltton malorlal {llod with tho courl In this caso
other ihan aformi used {o collact ehild or spousal support,

) Papjud ol
Faim poptes trMngatery e PETITIDN—MARRIAGE o fartly coad, 443882, H03
Pl 0 R Jamaary 1, 2935] ) (Family Low) a ng‘

PA 00001
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MARRIAGE OF fleat nemo, fire! namma of pertivs): : ABE RUMARE: .
MARRTAGE OP JONES, KIMBERLY AND FLETCHER 120000041 1s
f. DECLARATION REGARDING COMMUNITY AND AUAS-COMMUNITY ASSETS AND DEBTS AS CURRENTLY KNOWN

o, [ Them era no such ooaots or debis autject to dispoeliion by {ho courtln this prooeading,
b. [%] Alsuch aeeals ond debls ere llsted [~ In Properly Decieration {orm FL460) [} in Allachment Gb.
{X] below (spealfy):
ANY AND ALL COMMUNITY AND QUAYI-COMMUNYTY ABSETS AWD DERTS ACQUIRED BY
PETITIONER AND/OR RESPOMDENT DURING THE MARRIARGE WHICH ARE CURRENTLY UNKHOWN
To PETITIONER ACCORDING 'TO PROOP AT TIME DF TRIAT:,
4, Polllloner requasls . .
a, dlesolutlan of the manlage based on ' d. [ZT] nulily of voideble marrlage beeed on
(1) X Imacancliable differances, (Fsm, Gode, § 2310(a).) 1) [0 petitieners agn et {ime of manlage.
{2} [ Inoureble Insanlty. {Fam, Gode, § 2310(b}.) {Fam, Code, § 2210(a),}
b, [_1iegal saporaiion of the poitles basad on {2y '] prlor exfoling menlage,
.(1}~ T} Irracongllabls differances, (Fam. Gads, § 2310(a).} «  {Fem. Codo, §2210b}) - -
{zy [} ourablo neenity. (Fam. Code, § 2310(1)) {3)" | uneounf mind. (Fam, Gode, § 2210(c))
¢. [ Inuimty of veid mardege bosod on @ —=] travd. [Fam, Gode, § 2210(d}.)
) T tneostuous mantage. (Fom. Code, § 2200.) B) —_1 {orce. (Fam, Code, § 2210{6),)
(&) [] blpemous maniage, (Fam. Gode, § 2201) 8 [ physinal Incapselly. {Fam, Cads, § 2210{1}.)

" Potitlonor roguosts that the courl grant the ebova rallaf and make Injunclive (Including restraining) and olher orders as follaws; -
Polllionor Responden! Jolnt Other
a. Lﬂgﬁlcu‘l!udyufﬂhudlﬂnin.....u......--...,-u.-.-.“-...-.;.....- I._x._\ |_l .———I D
b, thslmlmﬂlﬂdyofﬂh"dmnlu-................-.----..-n»---------‘.- Eﬁl l:-! -_-—..] D
¢ Chlld Viallollon bo grantod 10 s « s vesemevavamnrrsnesboninsnsriianees Lad X
pstoquestsdin form; T IFLa11 T FLa12 [ ) FLa4i(G) [AFea410) [T1FL-041(8) |1 Atlachmant 7c,

7

d, [ Determination of peraniage of any childran born te the palitoner and Raspondsnt prior to the martoge,
b, Alomay fooo and costd PayablBBY «ovverevrerarirarinrsiarasaarienas ) %1

. Spousal supparl payable to {earnings casipnment vl bo BBOUED) «v vt ervnerirnes [x1 —l

g. - [] Terminelo the eourt's furladieilon {abTly) {o award spousal support to Respondent.

h. %] Proparly dighte bo dalsmined. . :

I, [ Patiloner's formor numa ba restorad to (speciy):

I =] other fspealfy): '

' caonlinuod op Altochment 7).

8, Child suppertf thore ora minor ohiidren born i or adoplod by the Pallfaner and Rospondant hofore or duidng this manlaga, the
caurt will make orefers for tiie suppart of tha chitdran upen roguest and qubmission of financtal forma by the raquosting party, An
gamings aeaignmont may ba (65usd without fusthor noflsa. Any party required to pay suppior must pey Intsres! on pyerdue
amotnls at a "legal” rete, which |s curently 10 porcent.

9. | HAVE REAR THE RESTRAINING ORDERS ON THE BAGK OF THE SUMMONS, AND | UNDERSTAND THAT THEY APPLY
TO MEWHEN THIS FETITION 15 FILED. .

| doefars undar pannity of perjury unter the laws of the Stat of Callfomla {
Dals: JANUARY 4, 2012

KIMBERLY M. JONES
{rYRE OR PRINT HAKEY

Dofe: JANURRY 4, 2012

ETI. DAPTAND, RI0., SBN 031613
TP O PACIT HAME]

NOTICE: Dissolullon oriagal separation may automatically cancsl the riqi:tn of a spoune under e olher spousa's will, uet,
rellrament plan, powor of altomay, pey op deelh benlc aceount, auryivoranip iighte o any frupam owned & Jolnt {snancy, and any
other simer thing. It does not aulomatically cancol (ha right of B epalise s taneficlary of the ofher spousa'a e insuranea palioy,
‘You shoyld raviow these mollors, os well ae any cradit cardy, oiher aradlt accaunts, Insuranes polless, retiromant plens, end srodit
roparis o Salermine whather ihey ehaldd ba changad ar wheihar yau sheuld faho an%’ uihar actlons, Howaver, some changes may
requiro tho agraement of yaur spauto or & court oider (eea Familly Coda secilong 231-235).

FLe10 AR, Jasary 3, 2000 FE’"T[DN-MARR'A@E Pau:r.i:.
(Fomily Law)

PA 00002



v - FL-120
ATTRRNEY OR PATTY WITHOUT ATTORHEY (Mame, St mbet, or! #ckintas)

FOR COURT USE ONLY

— SEASTROM & SEASTROM ¢ '
" A Prafesslonal Corporation

PHILIP G. SEASTROM, SBN 72583

4695 MacArthur Court, Suite 1450, Newport Beach, CA 92660
recepronenn (948} 474-0800 Faxio ophenny(949) 474-0808
E-MAIL ADDRERS (Opikaa() SUPERIQH COURT OF CALIFORNIA
Arropuey Forgeny Fletchar Jones, Jr, wﬁ?enux SITEE CenTeR
SUPERIOR COURT OF CALIFORNIA, COUNTY OF Orange

smeeraonsss 341 The City Drive JAN 312012
waivo sponzes P.O. Box 14170

emvannzr cooe Orange, Galifornia 92868 AU"“D e
spici e Lamoreaux Justice Center y DEAUTY
WARRIAGE OF u
PeTMONER Kimbertly M. Jones
responpenT Fletcher Jones, Jr.

RESPONSE [¥} and REQUEST FOR CAZE NUMBER,
=1 wi=solution of Marrlage 12D000041
] Logal Separation

A

(] Nullity of Marrags : ) AMENDED

1, RESIDENGE (Dissolullan only) [} Peftboner (¥ Respondent has been a resident of this state for al least six manlhs snd
of thle county for at least three months iImmedialely precading the fillng of the Palitlon for Dissolution of Mamega

', STATISTICAL FACTS

a, Date of manjage July 4, 1998 ¢ Time from dale of meniage to date of sepaation (specify)
b. Date of separation; November 9, 2011 Years: 13 Manihs

3. DEGLARATION REGARDING MINOR CHILDREN ({inciude children of this ralationship borm pnor (o or dunng the mamege or
adopled during the mardage):

a 1 There ara no minor children,
b, (Z] The mnor children are:

Ghild's namg Birhdata Age Sex
Hayden Walker Jones 1122102 9 M
Harrison Troy Jones 6/30/03 8 M
Avery Austin Jones 10/10/08 3 F

) Continued an Attachment 3b,

¢. ITthere ars minor children of Ihe Pelilioner and Respandent, a complelad Declarabion Under Uniform Child Cuslody Junsdiction
and Enforcomeni Act {UCCJEA) (form FL-10B) must be eltached,

d (] A compleled voluntary declaralion of paternity regarding minor children bum 1o the Petitionar and Respondent prior
to tha mamiege s sltachad
4, SEPARATE PROPERTY

Respondent raquesls thal the assets and debts isted  (_} In Propaniy Declaralion {form FL-160) 0 in Attachment 4
{¥] below be canfirmed as separata properly.

lem Confirm o
The total nature and extent of the separate property assets and Respondent

debts are unknown at this time.

NOTICE: You may redact {biack oul) social socurity numbers fram any writton material filagt with the court in this case
other than 2 form ueed to collact child or spousal support.

Page 1212

Fﬂfp“f&&%ﬂn RESPONSE - MARRIAGE *F*l"r'ﬂv W%L-’-:ﬂw?e
FL-120 ey Jarurery I, 2005) Martia Dcws} {Family Law}
: -l

ESSENTUAL P
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L Sy
MARRIAGE OF (lasl name, frstnems of  =5). ' : £ NUMBER

5. DECLARATION REGARDING COMMUNITY AND QUASI-COMMUNITY ABSETS AND DEBTS AS CURRENTLY KNOWN
a ] Thera are no sich assets or debts subject {o dieposiitan hy the caurt [n [his proceading
b, X All such assets and debls gra iisled () tn Propedy Daciaration (form FL-160) [0 m Atachment Bb.
1 below (spaciy)

TP& tntt?l nature and extent of community and quasi-communily assets and debts are unknown
at this time.

8 [_J Respondent eontands that lha parhas ware never [egally mamied,
7.1 Respondent denfas the grounds set forih n flem 6 of the petition,
B Respondent requests

dissolulion of the marnage based on d [ nullity of voldsble marriage based on
(1) & ineconcilable dilferences (Fam Goda, § 2310(a)) (1) 3 respondent's age al tme of mamege
(2) [ meurable insanity. (Fam Coda, § 2310{8} ) {Fam, Code, § 2210(s) }
b. 3 lagel separation of the parties based on ) A pror existing mamage.
(1) 3 rmeconcllable diferences (Fam. Code, § 2310(8) ) {Fam Code, §2210(b} )
{2) 3 incurabla insanity, (Fam Cade, § 2310{h).) (3) (CJ unsound mind (Fam Code, § 2210(c).)
c [ nuillty of void marrage based on 4y (] fraud. (Fam Code, § 2210(d) )
{1} (L} incosluous mamage (Fam Code, § 2200) (8 ) force. (Fam. Code, § 2210(e).)
(2 [} bigamous mamage, (Fam Code, § 2201.) 8) [} phyaical lneapacity {Fam. Code, § 2210{1).)

S Respondent roquests that the court gran! the above reltef and make injunclive (including rasisalning) and ather orders as follows:
. Petitloner Respondent Jolnt Other
6 Legsl custody af children to (I | | [ | [}
t Physlcal custady of children lo [ (I | [ ] I |
¢, Child wisitalion bie granted i [ | a
Asrequested nform: [ FL-311 T FL312 O3 FLadiiey L FL3a4my 1 FLA4E) J Attechment Sc.

d. (] Dsterminahion of pareniagé of any children barn o the Petitoner and Respondent pror to (he marrdage
8, Allorney fees ond costs payahle by [ | [ |
f. Spousal suppor payabla to (Wage assignment wil be 1ssued) (I | I |
9.[¥1 Teminate the court’s jurlsdiction {abilty) to award spousal support lo Pefilioner,
h {¥1 Propedy rights be determinad
t T Respondant's former name be restored o (specify) :
i O3 Other (specify),

3 cConhinuad on Aechment 8j.

40, Chlid support- if there are minor children bom to or adopted by the Petitioner and Respondant hefora af dunng this mamiage, {he
court wili make orders for the support of the children upon requast and submission of financial forms by the raquesting party An
camings assignment may be iagued without further notice. Any party required to pay auppnrt must pay interest on overdue
smounis at the "legal® rale, whieh s currently 10 percant

| declere under penelly of pedury under the laws of the Stale of Caiifornia that the faregeing |s irue end corect.

Date | B </
ELETCHERJONES IR ) T

Date

{TYPE QR PRINT NAME) b (B1gATURE ua kﬁﬁﬁﬁg%nw:}nnm

The original response must be filed In the court with proof of service of a copy on Potitionar,

FL-§20 [Rary Janusasy 1, 2005 RESPONSE - MARRIAGE Pagy 2ol
Koinbesh {Family Law}
@ ESSETAY PRk

PA 00004



SUPERIOR COURT-COUNTY OF ORANGE
Lamoreaux Justice Centar {LJC)
Astumed Checlt Sublact 1o $25 Fee

08120003872 JONES V JONES JR
120000041 @1622289
DR 395,00

01/31/2012 TOTAL: 395.00
15162 PAID: 395,00 CHK/
DH 34A08 0o

DR MARRIAGE DISSOLUTION; R 39500
DH 34A08 01/31/2012 15:52 PAID CHK/

PA 00005



CL=-Ju1
ATTORNEY DR PARTY WIEHOUT ATTORNEY (Wame, Slate Sar number, snd addass); . FOR COURT USE ONLY

— SEASTROM &-SEASTROM, APC WASSER, COOPERMAN, & CARTER APC
PHILIP G. 'SEASTROM, SBN 72583 BRUCE COOPERMAN, SBN 76119
4695 MacArthur Court, #1450 2029 Century Park East, #1200
Newport Beach, CA 92660 Los Angeles, CA 90067

teernone no:  (949) 474-0800 Fax No. iomiona: {94 8) 474-0808

| E-MAIL ADDRESS (Optiosal):
ATToRNEY FOR ihemey. FlEECHET JONES, JI.

OF CALIFORNIA
SUPERIOR COURT OF CALIFORNIA, COUNTY OF Orange suﬁ%ﬁ%’g ORANGE
stree aooress: 34 1 The City Drive LAMOREAUX JUSTICE CENTER
wuune sobress: PO, Box 14170
cire ann 2 cone: Orange, California 92868 JUN 212012
_sranci wane: Lamoreaux Justice Center ALAN CARLSON, Glerk of the Court
PETITIONER/PLAINTIFF: Kimberly M. Jones
. YU DEPUTY
RESPONDENT/CEFENDANT: Fletcher Jones, Jr. BY A
NGTICE OF MOTION ] MODIFICATION CASE NUMEER:
[} child Custody ] visitation [ Injunctive Order 120000041

] cniid Support [ Sspousal Suppert (X} Other (specify):
() Attorney Fees and Costs q Bifurcate the Trial & Grant a Judament of Dissolution as 1o Btatus of Marriage Only
1. TO (name): Petitioner, Kimberly M. Jones.

2. A hearing on this motion for the relief requested in the attached application will be held as follows:

a. Dater. ) 7-A7—+2- . Tme 8.% oW\ X} Dept.: aé/‘@L/  Rm.:

b, Address of court [X] same as noted above [ other fspecify) :
3. Supporting attachments:

a. Completed Appiication for Order and Supporting Declaration d. [} Completed Properly Declaration {form FL-1 60)

(form FL-310) and a blank Responsive Declaration {form FL-320) and a blank Properly Declaration
b. (3} Completed Income and Expense Declaration {form FL-150} e. (X} Points and authorities
and a blank income and Expense Deciaration . X} Cther (specify):
c. ([} Compieted Financial Statement {Simplified} (form FL-155) Declaration of Respondent Fletcher Jones, Jr.
and a blank Financial Statement (Simplified)
Date: (o | 34
b
(TYPE OR PRINT NAME) {SIGNATURE)
ORDER

4. 33 Time for [[] service (L] hearing is shortened. Service must be on or before (date) :
5. Any responsive declaration must ba served on or before (date) :

6. If child custody or visitation is an issue In this proceeding, Family Code seclion 3170 requires mediation befare or concurrently
with fhe hearing listed above, The parlies are ordered o attend orientation and mandatory cusiody services as follows:

Date:

JUDICIAL OFFICER

NOTICE: If you have children from this relationship, the court is required to order payment of child support based on
the incomes of both parents. The amount of child support can be large. It normally continues until the child is 1B. You
should supply the court with information about your finances. Otherwise, the child support order will be based on the
information supplied by the other parent
You do not have to pay any fee to file declarations in response to this Notice of Motion (including a
completed income and Expenee Declaration (form FL-150) or Financial Statement(Simplified) {form FL-155) that wili
show your finances). In the absence of an arder shortening time, the original of the responsive declaration must be filed
with the court and a copy served on the other party at least nine court days before the hearing date, Add five calendar
days if you serve by mail within California, {See Code of Civil Procedure 1005 for other situations.) To determine court

" and calendar days, go to www.courtinfo.ca.gov/selfhelp/courtcalendars/.

P ke Eoxena of Cattorga. G| ot __ NOTICE OF MOTION Govermant Cads, § 26626
FL=301 [Rev, Jommry 1, 20074 Bsmm Fﬂl?ﬁ"

www.courdinfo.ca.gov
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FL-301

[ pPETIMIONER/PLAINTIFF:  Kimberly M. Jones i CASE NUMBER:

12D000041
RESPONDENT/DEFENDANT: Fletcher Jones, Jr.

7. PROOF OF SERVICE BY MAIL

a. |am atleast age 18, not a party to this action, and am a resident or employed in the county where the mailing took place. My
residence or business address is: )

b. i served copies of the following documenis by enclosing them in a sealed envelope with postage fully prepaid, depositing them
in the United States mail as follows:
{1} Papers served:

(a) Notice of Motion and a completed Application for Order and Supporting Declaration (form FL-310) and a blank Responsive
Deciaration (form FL-320)

{(v) ] Completed Income and Expense Declaration (Torm FL-150) and a btank income and Expense Declaration

(e) [} Completed Financial Staternent (Simpiified) (form FL-155) and a blank Financial Statement (Simplified) '

{d) [} Compteted Property Declzration (form FL-160) and a blank Property Declaration

(e} [} Points and autharities

{f} Other (specify) :

(2) Manner of service:
{a) Date of deposit:

{b) Place of deposit (cily and state) .
{c) Addressed as follows:

c. | declare under penalty of perjury under the faws of the State of California thal the foregoing is trve and correcl.

Date.

{TYPE OR PRINT NAME} {SIGNATURE OF DECLARANT)

Requests for Accommedations

Assistive listening systems, computer-assisted real-time captioning, or sign language interpreter services are available if
you ask at least five courl days before the proceeding. Contacl the clerk's office or go to www.courtinfo.ca.govfonns for
Reques! for Accommodatians by Persons With Disabilities and Response (Form MC-410). (Civil Code, § 54.8)

FL-301 [Rev. Januery 1, 2007) NOTICE OF MOTION Page 20l 2

3| Murtin Dems
ESSENTIAL FORMS™
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FL-315

; CASE NUMAER:
peTTONER: Kimberly M. Jones 12D000041

resPonDENT: Fletcher Jones, Jr.

(X] APPLICATION FOR SEPARATE TRIAL OR (3 RESPONSE TO APPLICATION FOR

SEPARATE TRIAL
Aftachment to  [X] Notice of Motion L) Responsive Declaration to Order to Show Cause or Notice
{form FL-301) of Motion (form FL-320)

1. lamithe [_]petitioner [X)respondent, and [X] request [} oppose the request - that the cour sever (bifurcale)
and grant an early and separate trial on the foliowing issue or issues:

a. (L] Permanent custody and visitation of the children of the marriage

b. [ Date of separation of the partiss

c. L] Alternate valuation date for property

d. [ validity of agreemnent entered into before ar during the marriage or domestic partnarship

e. [X) Dissolulion of the status of the marriage or domestic parinership
(1) 1 will serve with this application or response my preliminary Declaration of Disclosure (form FL-14D) and campleted
Schedule of Assets and Debts (form FL-142) and Income and Expense Declaration (FL-150) unless they have been
previausly served or the parties have stipulated in writing to defer service.
{2) All pension cr retirement plans in which the community has an interest are listed below or on attachment 1e(2):

(3) Al pension or retirement plans listed in 1e(2) have been joined as a parly to this proceeding, uniess joinder is
precluded or mada unnecessary as a rnatter of law. (See Retirement Plan Joinder-Information Sheet (farm
FL-318-INFO) fa determins if a joinder is required.}

(4) | understand that the caurt may make the orders specified or requested on pages 2 and 3 if the molion is granted o
bifurcate the status of the mamiage and the marriage is ended.

(53 [} I request that the court make the orders indicated on pages 2 and 3 and any attachments,

NOTE: A request for an early terminalion of your marital or parinership status may have a significant impact on your
righits or responsibllities in your case. If you do not understand this form, you shauld speak with an attorney.

. 3 Other (specify):

2. a [X] !reguestthat the court conduct this separate trial on the hearing date.

b. [T 1will, al the hearing, ask the court to set a date for this separate trial.

3. The reasons in suppori of this request are (specify}:
[X) Memorandum attached. X Supperiing declarations attached.

Form Adppiad for Mandatory Use APPLICATION OR RESPONSE TO APPLICATION FOR SEPARATE TRIAL Famd ——
Judicisl Counci of Califomia . mily Code, § 2337
FL-315 [Rawv. Janunry 1, 2009] {Family Law) : Wik courtnk.Ca. gov

C .| Maitin Drad
ESSENTIAL FORMS™
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FL-315

resPONDENT: Fletcher Jones, Jr,

| pETmoNER: Kimberly M. Jones gyt

12D000041

4,

Conditions refating %o bifurcation of the status of the marriage of partnership:

a. 1understand that the court must enter an order to preserve the claims of each spouse or domesiic pariner in all retirement plan
benefils upon entry of judgment granting a dissolution of the stetus of the mamiage or domastic partnership.

b. Irequest that the cour order the following as a condition of granting the hifurcation and ending the marriage upon an earty and
separate tnal;

1 X

@ X

@ &

@ &

5y &l

© X3

Division of property

The [] petitioner [X] respondent  and his or her estate must indemnify and hold me harmless from any
taxes, reassessments, interesi, and penalties that | have to pay in connection with the division of the cornmunity

estate thal | would not have had to pay if we were still married or in a domestic parinership ai the time the division
was made.

Health insurance

Until a judgment has been entered and filed on the remaining issues, the [} petitioner [} respondent must
maintain all existing health and medical insurance coverage for me and any minor children as named dependents
as long as he or she is eligible to do sa. if at any time during this periad, he or she is not eligible to maintain that
coverage, he or she must, at his or her sole expense, provide and maintain heeith and medical insurance coverage
that is comparable fo the existing healih and medical insurance coverage to the extent it is avallable.

To the exient that coverage is not available, the [} psfiitoner [X] respondent must be respansibie {o
pay, and demonstrate to the court's satisfaction the ability to pay, for health and medical care for me and the minor
children to the extent that care would have been covered by the existing insurance coverage but for the dissolution
of marital slatus or domestic partnership, and must otherwise indemnify and hold me harmless from any adverse
consequences resulling from the loss or reduction of the existing coverage.

Probate homestead

Until a judgment has been entered and filed on all remaining issuss, the [ ] petitioner [X] respondent
must indemnify and hold me harmiess from any adverse consequences if the bifurcation results in a termination of
my rights 10 a probate homestead in the residence in which | am residing at the time the severance is granted.

Probate family allowance

Until a judgment has been entered and filed on all remaining issues, the (] petitioner (X1 respondent
mus! indemnify and hold me harmless from any adverse consequencas if the bifurcation resulls in the lass of my
right to a probate family alowance as the surviving spouse or surviving domestic partner,

Retirement benefits

Unti! a judgment has been ertered and filed on all remaining issues, the 2] petitioner 0 respondent
must indemnify and hold me harmless from any adverse consequences if the bifurcation results in the loss of my
rights with respect to any retirerent, survivor, or deferred compensation benefits under any plan, fund, or
arrangement, or to any eleclions or oplions associated those benefits, 1o the extent that | would have been entitled
to those benefils or elections as the spouse or surviving spousa or the domestic partner or surviving domastic
partner.

Social security benefits

The (] petitioner ] respondent  must indemnify and hold me harmless from any adverse
consequences if the bifurcation results in the loss of ights to social security benefits or elections 10 the extent that |
would have been entitied to thase benefits or elections as the surviving spouse or surviving domestic pariner,

FL-345 [Rav, Jarusry 1, 2008 APPLICATION OR RESPONSE TO APPLICATION FOR SEPARATE TRIAL

T3] Martia Deas)
ESSENTIAS FaRMs™

Popa 2 af 2

(Family Law)
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FL-315

| PemrioNer: Kimberly M. Jones CASE NUMBER,

RESPONDENT: Fletcher Jones, Jr.

12D000041

m QA

@ ]

@

0

Beneficiary designation-nonprobate transfer

The {_) petitioner [_Jrespondent  must maintain the beneficiary designation specified for each

Nonprobate Transfer Assel (Probate Code seclion 5000) identified on the attached lisi in the percentage indicated.
(Ses altachment 7 (not a form) which lists each asset and proposed percentage.) This designation must stay in effecl
until judgment has been entered with respect to the community ownership of that assel and unBl my interest in it has
been distribuled to me.

Indlvidual Retirernent Accounts

To preserve the ability of the nonowner to defer the dis¥ibulion of an Individual Retirement Account or {IRA) Annuity
upon the death of the owner, the court should make the atlached orders assigning and transierring the community
interestot 1 petitioner (] respondent in each listed IRA to thal party. (See attachment 8 (not a form) which
lists names of IRAS, account numbers and amount o be awarded.)

Enforcement of community property rights

Because it will be difficult to enfarca either of our community property rights if one of us dles before the division and
distribution or compliance with any court-ordered payment of any community property interest, the court should make
the atlached order to provide enforcement security for [ petitioner [[] respondent. (See atiachment 9 (not

a form) which specifies the security inferest to be ordered as provided by Family Code section 2337(c)(9).)

Other conditions that are just and equitable

The court makes the following additional orders:

Number of pages attached after thispage: 15

| declare under penalty of perjury under the laws of the Stale of Galifornia that the foregaing is true and correct.

Date: (=D -/ D

N
El ETCHER JONES, JR ' 3 m —__

{TYPE OR PRINT NAME) @NATURE OF DECLARANT)
FL-315 [Rev, Jumuary 1, 2009] APPLICATION OR RESPONSE TO APPLICATION FOR SEPARATE TRIAL Pagadefd
Mastin Denr (Family Law)

FSSENTIAL Fomms™
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SEASTROM&SEASTROM

Petitioner: KIMBERLY M. JONES Case No. 12D000041

VATEIUOSEAT Le¥YTELS

Respondent: FLETCHER JONES, JR.

DECLARATION OF RESPONDENT FLETCHER JONES, JR.

|, FLETCHER JONES JR., declare:

1. | am the Respondent in the above-entitied matter. | have personal
knowledge of all facts stated in this Declaration, except such facts explicitly designated
as made based on information and belief. If cailed upon to testify in any Cour, | could
and would so testify to all of the facts stated in this Declaration.

2. Petitioner, KIMBERLY M. JONES, and | married on July 4, 1998.

3. A Summons and Petition for Legal Separation was filed by Petitioner on
January 4, 2012, On January 31, 2012, I filed and served upon Petitioner a Response
and Request for Dissolution.

4, The information in both the Petition for Legal Separation and the
Response and Request for Dissolution is correct as it pertains to residence. Petitioner
has been a continuous resident of the State of California for six months and the County
of Orange for three months immediately preceding the filing of the Petition.

5, There is no desire on my part to reconcile with Petitioner, and | wish the
status of our marriage dissolved. There are irreconcilable differences that have led to
the irremediable breakdown of the marriage, and there is absolutely no possibility of
saving the marriage through counseling or other means.

8. No further period of waiting, referral to the Conciliation Court, or counseior
of any type, will restore the marital relationship.

7. The continued maintenance of the technical marital status between
Petitioner and | serves no useful purpose. There is no reason that | know of to remain
in this legal relationship.

8. I should not be constrained in my financial or social endeavors by the
mere fact that Petitioner and | have a technical marriage which now exists in name only.

-1 -

DECLARATION OF RESPONDENT FLETCHER JONES, JR.
JONES - 120000041 - /20142
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SEASTROM&SEASTROM

vATEINORIAL LACTERS

9. { do not want the status of my marriage to affect any investment | wish to
make. As an example, | should not be required to seek a quitclaim deed from Petitioner
if I decide to invest in real property or other business ventures, nor should | be required
to obtain Petitioner's consent to make abplication for and sign any loan documents
regarding my finances.

10. | should not have to run the risk that any business deals | decide to make
will be construed as community property because potentially community credit, rather
than my own separate credit, was utilized.

11. A marriage which has failed and continues in name only should not
prevent me from remarrying. | am engaged to my fiancée and plan to marry her in the
near future. My prospective marriage to my fiancée should not be forced to await the
compiete resolution of all support, custedy, property, and other issues in this case—
which, at the present rate, could take years to resolve.

12.  The granting of my Motion wil not prejudice Petitioner's rights in
connection with this action in any way whatsoever.

13. | firmly believe that an immediate dissolution of our marriage will help
create a new, full life for me. One chapter will thus be officially over, and a new one can
begin. |

14.  Granting this motion would allow me greater freedom from Petitioner's
behavior, which has had a profoundly negative effect on my well-being, as well as the
well-being of our three children: Hayden, Hamison, and Avery.

15.  Granting this motion would unequivocally signal to Petitioner the end of
our marriage. Although | have no desire to reconciie, Petitioner may still harbor some
hope of reconciliation, which could negatively impact our ability to negotiate and settle
this dissolution matter. | do not want any prospect of a reconciliation to impede
negotiating settlement of this dissclution.

16. My attorneys and, to my knowledge, Petitioner's attorneys shall attempt to

resolve all other issues, including but not limited to the validity and enforceability of our
-2-

DECLARATION OF RESPONDENT FLETCHER JONES, JR,
JONES - 12D000041 - /20112
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MATEIMORIAL LEVIELS

several agreements, the nature, extent and value of properties, the division of the
community property (if any), child and spousal support and attorneys’ fees angd costs, if
any. |

17.  The immediate termination of our marital status and the granting of this
Motion will not interfere with the settlement of the remaining issues herein nor adversely
affect Petitioner with respect to any of said remaining issues if the court tries the issue
of the dissolution of the marriage (status only) and reserves jurisdiction to determine all
other issues at later dates. In fact, termination- of the marital status could instead
facilitate resolution of these issues.

18. | agree that the court may enter the standard conditional orders when
terminating status, which Orders are set forth in the Judgment for Bifurcation of Status
of Marriage submitted concurrently herewith and attached hereto as Exhibit *A".

19. | declare under penalty of perjury under the laws of the State of California

that the foregoing is true and correct.

Date: June 34 , 2012 (}m

FLETCHER JENBS, JR., -
Respondent

-3-

DECLARATION OF RESPONDENT FLETCHER JONES, JR.
JONES - 120000041 - 6/20/12
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- FORCOURT USEONL Y
I— SEASTROM & SEASTROM, APC WASSER, COOPERMAN, & CARTER APC

PHILIF G. SEASTROM, SBN 72583 BRUCE COQOPERMAN, SBN 75119
4695 MacArthur Court, #1450 2029 Century Park East, #1200
Newport Beach, CA 92660 Los Angeles, CA 30067

reiernoneno: (949) 474-0800 Faxnooutom: (949) 474-0808

€-MAIL ADDRESS {Optiana)):
arrorneyForpvsmer Fletcher Jones, Jr.
SUPERIOR COURT OF CALIFORNIA, COUNTY OF Urange
swaeet aooress: 341 The Clty Drive
mume sooress: PO, Box 14170
ey sz cooe: Orange, California 92868

sranchaane: Lamoreaux Justice Center
MARRIAGE OF

PETITIONER: Kimberly M. Jones
responpenT:Fletcher Jones, Jr.

ATTORNEY OR PARTY WITHOUT ATTORNEY {Name, State Bar number, and addrass); .

JUDGMENT CASE NUMBER:

X] DISSOLUTION (] LEGAL SEPARATION (2} vuLuTy | 12D000041
X1 Status only

) Reserving jurisdiction over termination of
marital or domestic partnership status
3 Judgment an reserved issues
Date marital or domestic partnership status ends

1. 3 This judgment (] conltains perscnal conduct restraining orders [} madifies existing restraining orders.
The restraining orders are contained on page(s) of the attachment. They expire on (daie):

2. This proceeding was heard as follows: [X] Default or uncontested [] By declaration under Family Code seclion 2335
() contested

a. Date: Dept.: Room:

b. Judicial officer (name}: () Temporary judge
¢. ] Pelifionar present in cour ) Attomey present in court {name):

d. ] Respondent presant in couri (I | Attormey present in court (name):

e. L) Claimant presentin court (name):

) Attoey present in court (name):
1. 30 Other (specity name):

3. The courl acquired jurisdiction of the respandent on (date): January 31, 2012
a. (] The respondent was served with process.
b. X The respondent appeared,

THE COURT ORDERS, GOOD CAUSE APPEARING
4. a. [X] Judgment of dissolution is entered. Marital or domestic parinership stetus is terminated and the pariies are restored to the
status of single persons
(1) [ on tspecify dats}:
{2) (L] on a date to be determined on noticed motion of either party ar on stipulation.
b. (L) Judgment of lagal separation is entered.

c. (L) Judgment of nulity is entered, The parties are declared to be single persons an the ground of (specify):

d. 3 This judgment will be entered nunc pro iunc as of {date):

e. L) Judgment on reserved issues.

f. The ] petitioners 3 respondent's former name is restored {specify).

g. L) Jurisdiction is reserved over all other issues, and alt present orders remain in eflecl except as provided below,

h. (T} This judgment contains provisions for child support or family suppon. Each party must complete and file with the couri a
Child Support Case Registry Form (form FL-181) within 10 days of the date of this judgment. The parents must notify the
court of any change in the information submitted Within 10 days of the change, by filing an updated farm. The Notice

of Rights and Responsibilities-Health Care Costs and Reimbursement Procedures and Information Sheet on Changing &
Child Suppon Order {form FL-182) is attached.

Foarmm Adapisd Ior Mands!

atory U JUDGMENT
Foag ;h‘é‘:‘ﬁﬁL‘!ﬁ“’?S‘a‘ﬁ E’ﬁ"ﬁm; (Family Law)

Page 1 of 2

wwiicourdinfo,co.gov

Family Cade, 5§ 2024, 2340,
2343, 2346
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CASE NAME (Las! nams, first name of each pary): - - CASE NUMBER:
Jones, Fietcher Jr. 12D00004
- Jones, Kimberly
4. (Contd)

i. ] A settiement agreement between the pariles is attached.
j. 20 A written stipulation for judgment between the parties is attached.
k. 20 The children of this mamage or domestic partnership.
(1} [ The chiidren of this marriage or domestic partnership are:
Name Birthdate

(2) [ Parentage is established for children of this refationship born prior to the marriage or domestic parinership.
1. [0 Child custody and visitation are ordered as set forth in the attached

(1) 2 settiement agreement, stipulation for judgment, or other writlen agreement.

(2) [ Child Custedy and Visitation Order Atlachment (form FL-341),

(3) L) Stipulation end Ordder for Custody and/or Visitation of Children(form FL-355).

(43 [ other {specify):

m.[d Child support is ordered as set forth in the attached
(1) 2 settlement agreement, stipulation for judgment, or olher writian agresment.
(2) L) child Support information and Order Attachment {form FL-342).
(3} I:I Stipulation to Establish or Modify Child Support and Order (form FL-350).
(8) [ other (specify):

n. ] Spousal or pariner support is ordered as set forth in the attached
{1) ] setilement agreement, stipulation for judgment, or other written agreement.
(2) 2 Spousal, Partner, or Family Support Order Allachment{form FL-343),
(3) L other (specify):

NOTICE: it is the goal of this state that eech party will make reasonable good faith efforis to become self-

supporting as provided for in Family Code seclion 4320. The failure o make reasonable good faith efforts may

be one of the factors considered by the cour as a basis for maodifying or terminating spousa! or pariner suppori.
o. ] Property division is ordered as set forth in the attached

(1) L settlement agreement, stipulation for judgment, or other written agreement.

(2) D Property Order Attachment to Judgmenl (form FL-345).

(3) L] other (specify):

p. 3 Other {specr:fy): Dissolution as to Status of Marriage Only

Each attachment to this judgment is incorporated into this judgment, and the parties are ardered to comply with each aﬂacﬁment‘s
provisions. .

Jurisdiction is reserved o make other orders necessary to camy out this judgment.

Date:

JUDICIAL OFFICER
5, Numberofpagesattached: 2 [X] sicrATURE FOLLOWS LAST ATTACHMENT

NOTICE
Dissolution or iegal separation may automatically cancel the rights of a spouse or domestic partner under the other spouse's or
domeslic partner's will, trusl, retirement plan, power of attomey, pay-on-death barik account, transfer-on-death vehicle registration,
survivorship rights io any property owned in joint tenancy, and any other similar thing. 1t does not automatically cancel the rights of a
spouse or domeslic pariner as beneficlary of the other spouse’s or domestic partner's life insurance palicy. You should review thase
malters, as well as any credil cards, other credit accounts, insurance policies, retirement plans, and credit reports, to determine
whether they should be changed or whether you should take any other acliona.
A debt or obligation may be assigned 1o cne party as part of the dissolution of property and debts, but if that party does not pay the
debt or obligation, the creditor may be able to collect frem the other party.
An eamings assignment may be issued without additional proof if child, family, pariner, or spousal support is ordered.
Any party required 1o pay support must pay interest on overdue amounts at the "legal rate," which is currently 10 percent,

e amaery . 20011 JUDGMENT —
E r Famil
[SSENTIAL FRMs™ (Family Law)
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Petitioner: KIMBERLY M. JONES Case No. 120000041
Respondent: FLETCHER JONES, JR. |

¢ || ADDENDUM TO [PROPOSED] JUDGMENT FOR DISSOLUTION OF MARRIAGE —
3 ' STATUS ONLY
6 1. Until judgment has been entered on all remaining issues and has become
7 |[final, Respondent shall indemnify and hold Petitioner harmless from any taxes,
8 || reassessments, interests, and penalties payable by Petitioner in connection with the
8 (| division of the community estate that would not have been payable if the parties were
10 || stilt married at the time the division was made.
11 2, Until judgment has been entered on all remaining issues and has become
12 {/final, Respondent shail maintain all existing heaith and medical insurance coverage for
13 || Petitioner and any minor children as named dependents, so long as Respondent is
14 {| eligible to do so. If at any time during this period Respondent is not eligible to maintain
15 [lthat coverage, Respondent shall, at Respondent's sple expense, provide and maintain
16 | health and medical insurance coverage that is comparable to the existing heaith and
17 || medical insurance coverage to the extent it is available. To the extent that coverage is
18 {|not available, Respondent shall be responsible to pay, and shall demonstrate to the
1S Il court' s satisfaction fhe ability to pay, for the health and medical care for Petitioner and
20 lithe minor children, to the extent that care would have been covered by the existing
21 |linsurance coverage but for the dissolution of marital status, and shall otherwise
22 |lindemnify and hold Petitioner harmless from any adverse consequences resulting from
23 the loss or reduction of the existing coverage.
24 3. Until judgment has been entered on all remaining issues and has become
25 |ifinal, Respondent shall indemnify and hold Petitioner harmless from any adverse
26 || consequences to Petitioner if the bifurcation results in a termination of Petitioner's right
27 ||to a probate homestead in the residence in which Petitioner resides at the time the

28 || severance is granted.

SEASTROM&SEASTROM -1-

VATRIBOZIAL LATTELS

ADDENDUM TO [PROPOSED] JUDGMENT FOR DISSOLUTION OF MARRIAGE — STATUS ONLY
JONES ~12D000041 - 6/20/12
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WETEIHORIAL LARTERS

4, Until judgment has been entered on all remaining issues and has become
final, Respondent shall indemnify and hold Petitioner harmless from any adverse
consequences to Petitioner if the bifurcation results in the loss of the rights of Petitioner
to a probate family allowance as the surviving spouse of Respondent.

5. Until judgment has been entered on all remaining issues and has become
final, Respondent shail indemnify and hold Petitioner harmless from any adverse
consequences to Petitioner if the bifurcation results in the loss of Petitioner's rights with
respect to any retirement, survivor, or deferred compensation benefits under any plan,
fund, or arrangement, or to any elections or options associated therewith, to the extent
that Petitioner would have been entitled to those benefits or elections as the spouse or
surviving spouse of Respondent.

6. Respondent shall indemnify and hold Petitioner harmless from any
adverse consequences if the bifurcation results in the loss of rights to social security
benefits or elections to the extent Petitioner would have been entitled to those benefits

or elections as the surviving spouse of Respondent.
IT IS SO ORDERED,

Date: , 2012

JUDGE RONALD KREBER

-2

ADDENDLUM TC [PROPOSED] JUDGMENT FOR DISSOLUTION OF MARRIAGE — STATUS ONLY
JONES - 120000041 - 6/2012
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Petitioner: KIMBERLY M. JONES Case No. 12D000041
Respondent: FLETCHER JONES, JR.

HATEIMORIAL Lav)ERy

MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION
Respondent, FLETCHER JONES, JR., seeks an order bifurcating the issues
involved herein so that a Judgment of Dissolution of Marriage (Status Only) from
Respondent, KIMBLERY M. JONES, may be granted forthwith, reserving jurisdiction in
the court to determine subsequently the issues of the validity of agreements, property
division, child and spousal support, attorneys’ fees and court costs, if any, and any other

additional issues which may be properly presented to the Court for adjudication,

ARGUMENT
[. THE COURT HAS DISCRETION TO GRANT BIFURCATED DISSOLUTION OF
MARITAL STATUS
The Court has discretion to bifurcate the trial issues and grant a judgment of
dissolution as to the status of the marriage only, retaining jurisdiction to hear testimony
and grant a later judgment on reserved issues such as property division, spousal
support, and other matters.
Pursuant to California Family Code, Section 2337, "the court, upon noticed
motion, may sever and grant an early and separate trial on the issue of the
dissolution of the status of the marriage apart from other issues.” (emphasis

added; See also Cal. Fam. Code, § 2550, Mamiage of Fink (1976) 53 Cal.App.3d 357.)

Il. ONLY SLIGHT EVIDENTIARY SHOWING 1S REQUIRED TO BIFURCATE
MARITAL STATUS.

A party seeking hifurcation of marital status need only show slight evidence that

irreconcilable differences have irremediably broken down the marriage. (See Cal.

-1-

MEMORANDUM OF POINTS AND AUTHORITIES
JONES - 12D000041 - 6/20/12
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NATEIUNSIAL LETTELRS

Fam. Code, § 2310, 2311.} “[O)nly slight evidence is necessary to obtain bifurcation
and resolution of marital status." (in re Marmiage of Fink (1976) 54 Cal.App.3d 357,
emphasis added.)

In Gionis v. Superior Court (1988) 202 Cal.App.3d 786, Husband moved to
bifurcate the marital status issue from custody, supporl, and property division issues so
that he could make investments and obtain credit without having to get quitclaim deeds
from his wife or having to worry that a lender might rely on community credit rather than
his separate credit. He also claimed that bifurcation would free him to engage in
business deals that would increase his cash flow and the ability to support his family.
The trial court denied Husband's motion, stating there was no compelling reason to
bifurcate because the petitioner had been on file less than a year. Acting on the
husband’s petition, the Fourth District issued a writ of mandate directing the trial court to
order bifurcation and dissolve marital status, The Gionis courl held, “Consistent with the
legislative policy favoring no fault dissolution of marriage, only slight evidence is
necessary to obtain bifurcation and resolution of marital status. On the other hand, a
spouse opposing bifurcation must present compelling reasons for denial.” (/d. at

p. 790, emphasis added.)

lIl. THE POLICY OF THE FAMILY CODE IS TO PERMIT PROMPT AND SIMPLE

DISSOLUTION OF A MARRIAGE WHICH HAS IRREVOCABLY FAILED.

The rationale for the “slight evidence" showing is firmly grounded in the strong
public policy favoring the prompt and simple bifurcation of marital status, rather than
delaying the dissolution until all other property and custody issues are resolved. The
California Supreme Court stated in Hull v. Superior Court (1960) 54 Cal.2d 139:

The divisible divorce is more than a jurisdictional concept.
Severance of a personal relationship which the law has
found to be unworkable and, as a result, injurious to the

public welfare is not dependent upon final settlement of
-2.
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property disputes. Society will be little concerned if the
parties engage in property litigation of however fong
duration; it will be much concermed if two people are forced
to remain legally bound to one another where status can
do nothing but engender additional bitterness and
unhappiness. (/d. at pp. 147-48.)

In Marriage of Fink (1976) 54 Cal App.3d 357, the Appeliate Court explicitly held
that unresolved property, support, and custody issues should not impede a status-only
judgment of dissolution. In that case, the Court rejecied wife's claim that bifurcation
might adversely affect her future right to support. The Court stated the Family Code
“embodie[s] a legislative intent that the dissolution of marriage should not be
postponed merely because issues relating to property, support, attorney fees or
child custody were unready for decision.” (/bid. at p. 363, emphasis added.) |t is the
“legislative policy to permit a bourt to dissolve promptly and simply a marriage which
has irrevocably failed." (/n re Marriage of Fink, supra, 54 CalApp.3d at p. 366,
emphasis added.)

The Fink Court echoed the sentiments expressed in Hulf, supra—when the
marital relationship has irrevocably soured, public policy militates in favor of the two
parties moving on with their respeciive lives. The Fink Court stated:

In establishing “irreconcilable differences” as the sole ground
of dissolution except in cases of incurable insanity, the
Legislature made possible a prompt and economical
determination. At the same time the minimal waiting period
for a final decree was changed from one year after the
interlocutory (former Civ. Code Section 132) to six months
after services of process (Civ. Code Section 4514). All of
this refiects the legislative policy of permitting the prompt

severance of a marriage relationship which had proved
-3-
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unworkable. This is the same philosophy which the

California Supreme Court had expressed as a reason for

recognizing the concept of divisibie divorce long before the

Legislature had modernized the statutory procedure. (/d. at

pp. 363—64, emphasis added.)

The Court in Marriage of Van Sickle (1977) 68 Cal.App.3d 728 also emphasized

that swift judicial resolution should occur to bifurcate the status of a marriage when a
spouse is no longer a foving and wiling partner in the marital relationship:

...it seems clear to us that the legislative' policy in

permitting an interlocutory judgment of dissolution of

marriage to be a judgment from which an appeal can be

taken, is to enable the court to resolve, promptly and

simply, the dissolution issues in marriages which have

irrevocably failed. It also seems clear to us that

controversies over such matlers as the division of marital

property, child custody and spousal support raise severable,

collateral issues which can be decided independently of the

dissolution of marriage issue. (/d. at p. 736, emphasis

added.)

IV.IT IS AN ABUSE OF DISCRETION TO DENY A MOTION TO BIFURCATE
ABSENT COMPELLING REASONS

Given the public and legislative policies greatly favoring prompt and simple

dissolution of marital status, a spouse who opposes bifurcation bears the steep burden

of persuading the Court of compelling reasons for denial. (Gionis, supra, 202

Cal.App.3d at p. 790.) Absent a compelling reason, denial of the motion to

bifurcate is an abuse of discretion and even subject to peremptory writ of

mandate. (/bid.)
-4-
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V. THIS COURT SHOULD GRANT THE WITHIN MOTION TO BIFURCATE THE

TRIAL AND GRANT A JUDGMENT OF DISSOLUTION AS TO THE STATUS OF

THE MARRIAGE ONLY

In the present case, there can be no question that the marriage of the parties is
no longer viable. Respondent has no desire to reconcile with Petitioner and wishes the
status of their marriage terminated. Irreconcilable differences have led to the
irremediable breakdown of the marriage, and there is absolutely no possibility of saving
the marriage through counseling or other means. The continued maintenance of the
technical marital status between Petitioner and Respondent serves no usefu| purpose,
and there is no reason to maintain the egal relationship.

Respondent should not be constrained in his financial or social endeavors by the
mere fact that Petitioner and he have a technical marriage which now exists in name
only. Respondent does not want the status of his marriage to affect any investment he
wishes to make. For example, he should not be required to seek a quitclaim deed from
Petitioner if he decides to invest in real property or other business ventures, nor should
he be required to obtain Petitioner's consent to make application for and sign loan
documents regarding his finances.

Respondent would also like to be free to remarry. He is engaged and plans on
remarrying soon. His prospective marriage to his fiancée should not be forced to await
the complete resolution of all support, custody, property, and other issues in this case—
which, at the present rate, could take years to resolve.

Respondent would also like greater separation from a woman that engages in
behavior which jeopardizes his well-being and the well-being of the parties’ three
children.

By granting the within Motion to bifurcate the trial and grant a judgment of
dissolution as to the marital status only, it would allow an opportunity for Respondent to

increase financial independence.  Especially in light of Respondent's wealth,
-5-
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Respondent needs to sever the marital status in order to attend to the orderly
administration of his affairs and post-separation estate planning. Additionally,
Respondent is concerned that Petitioner may still harbor some hope of recongijliation—
even though Respondent has no desire to reconcile.

In light of the overwhelming public policy favoring bifurcating the status of
dissolution, coupled with the relatively slight evidentiary standard that Respondent
must meet, it would be an abuse of this Court's discretion to deny Respondent the right
to bifurcate the status of the parties’ marriage.

No prejudice to either party will be experienced if the marriage is dissolved and
jurisdiction of the issues pending is retained by the Court until litigated or otherwise
settled. Respondent agrees to all the terms and conditions as set forth in Family Code,
Séction 2337, so that the Court may enter the standard orders when terminating status.
There is no reason for the court to continue the bonds of matrimony, which now exist
between Petitioner and Respondent in name only. Respondent wishes to move forward
mentally and emotionally with his life. There are irreconcilable differences between the
parties that have led to the irremediable breakdown.of the marriage. Bifurcating the trial
and granting a judgment of dissolution as to the status of the marriage would merely
reflect the parties' current dispasition.

i
i
i
i
i
i
i
i
it

i
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CONCLUSION
Based upon the arguments and evidence presented above, Respondent respectfully
requests that this Court bifurcate the trial and immediately grant a Judgment of
dissolution as to the status of the marriage only. It is respectfully requested that the
Court enter the Judgment of dissolution of marriage terminating the parties’ marital
status on the same day the Court hears this Motion reserving for ultimate determination

all remaining issues.

Respectfully submitted,

Date: June 2.1, 2012 Q i

PHILIP G. SEASTROM
Attomey for Respondent
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ablliy of palitianer L) respenden! (o daler disiibulon of hle or her cammunily Interent on tha death of hp
IRA ownet,
RAT R ki 1, 261 BIFURGATION OF STATUS OF MARRIAGE [T
!‘% OR DOMEETIC PARTNERSHIP - ATTACHNENT
ro HERTIL (Family Law)
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REGPONDENT: Flatoher Jones, Jr.

¢ L [} Enfsraceant of cammunity propacty rights

Good eauze oxfile 1 make eddilona! ordere aa sot out in Family Gode sastion 2357(0}(2), Bea atischment 60.
} [Z1 Othor condilions that ae [ust end wquitable
Othan Bae Atlzchmant &()

6. Numbarolatachmentst & .

WARN{NG: Judgmant (Femtly haw) (for FL-{60) (stelue only) must be complstad In edditon ta thie form for tho aletus of tha
metriego ar dnmnﬂc parinembip to ba ended.

LT [Fime. iy 1,201 BIFURGATIO Pagadofa
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ATTACHMENT &{J) TO JUDGMENT (STATUS ONLY)
(1)  Inthe eventsald bifurcation, and tha tarminetion of merllal status resulling

Ingbilily to claim a "ateppsd up” basla with respact to any real or pereonal praperty held

O -
-~ @ o

28

SRASTACMLSTASTROM

“UATUHEINL AT

by the parilea at the time of the termination of thalr marital etatus, Respondent (ar In tha

event of Respondent's death, Respondent's estate) ehall indemnify end hold Petitioner
hammless thersfrom., '

{2)  For a peflod of three (3) yaars eubsaquant to Judgment belng entared on’
Jjall remulning'laauea and hav.lng becoma final, Reapondant or hle sslale shali pay fo

Petitioner all health Insurance (conversion or ofherwise) premium payments made by
Pelitioner to the extent sald premium peyments excaed the amount Petitioner would
ctherwize hava pald under the Omnlbus Budgst Reconcillation Act of 1886 (COBRA),
{(3)  Unti Judgment hae been antered on all remalning lesuss and has bacoms
final, Respondent, and in the svent of Respondent's death, hls astals, shall indemnify
and hold Pelifioner harmises from eny and all adverse opnsequences resulfing to
Patitioner In the event that eaid bifuraation rasulis in the loss of Paﬁtinnar‘a fights under
Frobate Code sections 100, 101, 102, 103, 104, and 120, ,

"(4) It Respondsnt disa afier the enlry of judgment granting & dissalution of
mariiage, eny obilgation impoeed by this judgment shall be enforsesble againat any
mssel, including the pracseds thereof, agalnst which these cbligations would have baen
snforceable prior to Respondent's death,

(8)  Untll Judgment has been enlered on all remalning fasues and has begome

|\final, the etatus quo that existed ae of the fling of the Palition on January 4, 2012 shall

bg meintalnad with respect to all fe insurance policles. Respondent shalt maintaln all
e Insurance beneficlary designations es thay were ae of the duta the Petition was filed
on Jenuary 4, 2012, Respondent, or hls astate, shall maintain (paying all premiums es

and whan due) ali existing life Insurance polloles Ineuring the life of Respondent as of
tha flling of the Petillon on January 4, 2012,

e

therafrom, resulta in Petitoner Incuming any tax llebllites by reasan of Péiltlonez’s

JUDGMENT = BTATUS ONLY « KTTADHMENT 8}
JONES «12DT00041 » 142812
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(8)  Unti Judgment has been entarad on all remaining lssues and has become
{inal, in the event of a breach by Reapondant of any of the provisions of the Judgment
on status, which would meen the breach of theas condilions, Petitioner shall ba entited
1o recover from Respondent (and, In the evert of Reepondents death, from
‘Raapom:ienl’a estate) reseonehle eliomey's fses and cther litigation expenees incumed

by Petiticher in enforaing the provisions of the within Judgment,

(M  Unll Judgment has bean entered on aff remelning issues End has become
“ﬁnal. thls Court shall have end reserve jurlsdictien Yo awerd to Pellfioner (whather out of
Respandsnt's share of the cammunity property of the periles, out of Reapondent's
geparate property, or otherwise, ar, In the even! of. Respondentes death, from
Respondent's estate) dameges ar other compansation for bresch by Rezpondent of any
of the provislons of the within Judgment. The provisions of the within Paragraph are in

addition ko, and not in Hieu of, any olher remedies avallable lo Petitioner for enforcement
of the provislons of the within Judgment.

(8)  Until Judgment has been entered.on all remaining lesues and has bacoms
final, Reapondent shall advise Petiiioner, prior to entering Into sscrow, of all real
properly whloh Respondent Intends to ecquirs and provide Patitioner with &ll detalts
pertalning ta the acquisition of eald propery and the financial errangements periinent
themlo,

(®  Unt) Judgment hea been entsred on all remaining Iseuss, the Standard
Famlly Law Restraining Orders tssued pursuent to the fling of the Palition and
summons in this action remaln in full force and effect and each perly 18 enjoined from
encumbering; hypothecating, eelling, trensferring, disposing of or otherwlse conveying
any ﬁrupa:ty, or Interast theraln, whether communily, quael-communily or saparate.

(10) Untll Judgment has been entared on all remalning Bsues, Respondent
may not sesk to reduce the amount of eupport payable to Petitionsr If the request s
becsuse Respondent hae new expenees for his new wife and Respondent is pay]ng‘
guppoit to Petitioner, This shell not preclude Respondent from eeeking & reduction In

SEASTIOMSEASTROM 2

JUBGMENT ~ 8YATUB QNLY — ATTAGHMENT E{}
JONES « 120000041 « 11728112
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support to Pefltioner because of reducad incoms, or esme other raagon.

(1) The court reserves juriediclion over sil other lesugs of the maniage,
including but not necesaarily limited to, the nalure, value and extent of the communtly
property end separate property, the division of property, spousal support, attomey's

and within the scopa of Its juriediction,
IT 1S 60 ORDERED.

Date: NOVLY 2 " RONALD KREBER

RONALD P. KREBER
JUDGE OF THE SUPERIOR COURT

EAVEINASSIL LITYLIRR

fews, cosls of littgation, and all gther mattera whish the Court may defermine appropriata|

JUDGMENT = BTATUS ONLY = ATTACHMENT ()

JONEE - 120000041 - 11720012
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Electronically Filed
10/D4/2012 06:12:59 PM

O N HANSER, P.C A
JAMES J. JIMMERSON, ESQ. GLERK OF THE COURT
Nevada Bar No. 000264

immarsophansen.com

WN M. GOLDSTEIN, ESQ.
Nevada Bar No. 008814
smg@limmersonhansen.com
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Phone: (702) 388-7171
Attornays for Plaintiff,

LETCHER JONES, JR.

DISTRICT COURT

FAMILY DIVISION
CLARK COUNTY, NEVADA
FLETCHER JONES, JR., CASENO.D- 12-470238-U
Plaintiff, DEPT. NO.
vs.
KIMBERLY JONES,
befendant.

-COMPLAINT FOR DECLARATORY JUDGMENT AND FOR SPECIFIC
PERFORMANCE TO ENFORCE THE PARTIES' PRENUPTIAL AGREENMENT DATED
JULY 1, 1998, THE PARTIES’ MARITAL SETTLEMENT AGREEMENT DATED
DECEMBER 13, 2006, AND THE PARTIES' POST MARITAL AGREEMENT DATED
DECEMBER 12, 2007

COMES NOW Plaintiff FLETCHER JONES, JR., by and through his counsel James
J. Jimmerson, Esq, and Shawn M. Goldsteln, Esg,, of the taw firm of Jimmerson Hansen,
P.G. and alleges as follows:
ALLEGATIONS COMMON TO ALL CLAIRS
i The Prenupilal Agreement of July 1, 1998,
1. Plaintiff FLETCHER JONES, JR. (hereinafter “Ted") and Defendant
KIMBERLY JONES fi/a Kimberly Moffatt (herelnafter “Kimberly”), negotiated and

executed a Prenuptial Agreement on July 1, 1998, which Prenuptial Agreemsnt is attached

EWPDATALRJena, Fletchanpl Gsieenntaind bor Judk o Enforcs Pro-Hupliad Agrsement 10-3-12 wpd
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hereto as Exhibit “1", and is incorporated by reference as if fully stated herein.

2 The parties thereafter marded on July 4, 1988. At that time, the parties were
residents of the State of Nevada. As the Prenuptial Agreement stated, Ted owned and
operated various businessas in the States of Nevada, California and Idaho, and for those
reasons the parties expected to spand a portion of their time in Nevada, California and
Idaho. Neveriheless, itwas the stated intent of the parties within the Prenuptial Agreement
that their primary piace of resldence was to continue to be the State of Nevada.

3. Ted was a resldent of Clark County, Nevada until after 2008, and continues
to conduct business in Clark County through businesses in which he has an ownership
interest. At afl relevant times, continuing to the present date, and with no foreseeabls
alteration In the future, Ted continues to spend significant time, on a frequent basls, in
Clark County, Nevada, for both personal and professional reasons. After 2005, the parties
began spending the malority of their time In the State of Galifornia.

4, Within the Prenuptial Agreement, dated July 1, 1898, at Paragraph XVIl.,
“Applicable Law, Forum and Venue®, the parties agreed to the venue for ali proceedings
would be Clark County, Nevada, in the Eighth Judiclal District Court, for any judicial
resolution pertaining to the parties’ Premarital Agreement. The parties further agreed that
Nevada Law would be interpreted, enforced, and construed under and in accordance with
the statutory and case laws of Nevada as they existed at the time of execution. Paragraph
XVil. states as follows: ‘

“Xvil, APPLICABLE LAW, FORUM AND VENU

This Agreament shall be govemed by, Intarpreted, enforced and construed
under and in accordance with the sfatutory and case laws of the State of
Nevada, as those laws exist and ara in effect at the time of execution of this

reement, Provided, however, that the cholce of law rules and provisions
of Nevada shall notbe considered in interprating, construing or enfarcing this
Agreement. The parties acknowlsdge and agree that they will be bound by
this Agreement, and the law in effect in the State of Nevada at the time of
execufion hereof, regardless of any amandments, revisions or repeal of
exlsfing case law and siatutes whish may ocour in the future. The existing
laws of the State of Nevada shall be binding in all respects, even If the

parties shall hereafier be or bacome, residents of, or domiciled in ar own
property in another state, country or territary at any time in the future.

[AWPDATAR o, FlicheBheacings\Conplalnl for

2
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The parties choose the Eighth Judicial District Court of the State of Nevada,
in and for the County of glark as the forum and venue for all proceedings
hereunder and herswith submit to the jurlsdiction thereof, This is a binding
choice of law, forum and venue.”

5. The Prenuptial Agreement dated July 1, 1888, at Paragraph XV, recites that
each party has been rapresentad by hisfher respective attomey as to the entire Agreement,
ll including but not limitad to, the legal significance fo the Prenuptial Agreement. Seg also
Attomey Certification, Page 34 of the Prenuptial Agreement, Exhibit “1" hereto.

i, Marital Setiloment Agreemsnt of Dacomber 13, 2006

6. In 2005, the partles separated. On November 18, 2005, Ted filed a
Complaint for Divorce in Nevada, and Kimberly filed a Complaint for Divorce (Dissolution)
in Califomnia. Although the parties uitimately dismissed these divorce actions, itwas inthe
context of these pending divorce actions thatthe parties negotiated and executed a Marital
Settlement Agreement.

7. The parties, afier approximately ‘sight (8) years of marriage, and after
having fwo (2) children of the marrlage, then believing themselves to be incompatible in
mariage, negotiated and executed the certain Marital Setllement Agreement dated
—Dacembar 13, 2008, a copy of which is ettached hereto as Exhibit “2", and incorporated
herein by reference as if fully set forth,

8. Wiihin the Marital Settlement Agreement, Exhibit “2" hereto, the parties
W ratified, reaffirmed and accepted the temms of the Prenuptlal Agreement, essentially
deeming itto be valid and énforceable, thereby acknowledging the Prenuptial Agreement's
validity and enforceablity in all respects. To the extent that a provision of the Marital
Settlement Agreement conflicted with, or was contrary to, any term or condition or provision
within the Prenuptial Agreement, the terms of the Marital Settlement Agreement were to
control and were to be binding. See Paragraph 1.5 of the Marital Setllement Agreement,
Exhibit °2" hereto.

. In Paragraph 7.1 of the Marital Setlement Agreement, the parties declared
Las Vegas, Nevada, as their plece of residence. Ted stated that he had grown up in

EWADATAUUE, FlethsrPlacetrgeiComptin far Jutomend t7 Enkron Pro-beg L Agresmane 10-412.wid
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Southem California but moved to Las Vegas in order to participate in the management of
the family automobile businesses, which had relozated to Southern Nevada yeare eardier.
Within the sama provision of the Marital Settlement Agresment, Kimberly declared that,
shortly after her marriage to Ted, she reglstered to vote In the Sate of Nevada. She further
stated that she voted in Nevada elections until 2008, at which point she voted in the State
of Callfonia. Ted declared that It was his good faith intention to maintain Nevada as his
permanent place of residence and return to Nevada without delay to continue his
residence. The same provision, as i related to Kimberly, stated it was her intention to live
primartly in Southern California with the children.

10. As stated in the Marital Settiement Agreement as it relates to Juriediction and
venue, the partles again agreed that the Marital Settlement Agreement shall be submitted
to the Eighth Judiclat District Court In and for the County of Clark, State of Nevada, and
that the Nevada Court shall be appointed to retify and approve the same. Specifically,
Paragraph 7.3 of the parties Marital Setilement Agreement states as follows:

“7.3 %qmgjngim%n_@tjgn. This Agreement shali be submitted to

the court in Case No. D-347048, In the Eighth Judicial District Court
of the County of Clark, State of Nevada, and the Court shalil be
requested to rafify, confirm and approve the same and the terms of
this Agresment shall be Incorporated and merged into any final
decree which may hereafter be granted and the parties ordered o
ablde bythe terms of this Agreement. Howaver, approval or lack of
apFrovaI of this Agrezment by the court shall not effect the validity or
enforceability of this Agreemant between Husband and Wife.”

11.  The pariies also explicitly agreed that, aven if the parties reconciled and they
did not divorca, the Marltal Setiement Agreament would cantinue in full force and effeat.

The parties further provided in the following Paragraph 7.4, the following:

“7.4 Reconciliation, |fthereis areconciliation of the parties afterthe date
ut?the execution of this Agresment, this Agreement shali nevertheless
continue In full force and effect until It s modified or abrogated by
another wrtten Instrument ot that effect and signed and
acknowledged bYeauh of the parties. All duties of supporthereunder
end untll reconclliation ends, then resume. No support is due for any
period of reconclliation. Reconclliation may only be evidenced by a
written declaration thereof signed and acknowledged by both parties.

. Sexual intercourse or cohabitation shall not constitute reconcillation,”

EWADATAUL, FReichins ¥ for o Erdormn Pro-Hugiel AZneomees 10-4+12.wpd
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12, The parties further agreed, as stated at Paragraph 7.7 of the Marital
Seltlement Agreement, that the law of the State of Nevada should govern the interpretation
of the terms of the Marital Seitternent Agreement, and that the Eighth Judicial District Court
of the State of Nevada shall continus to be the forum and venue for any divarce
proceedings. Specifically, Paragraph 7.7 states:

T o Whf g Jaws of e Stats Of Nevacis, 1na

B e fanam 2o Voo fo thls dorea proceedings.”

13.  Following the pariies’ execution of the Marital Settlement Agreement on or
about December 13, 2008, in accordance with Paragraph 7.4 and Paragraph 7.7.1, the
parties reconciled. Kimberly dlsmissed her acllon for dissolution that she had filed in the
Superlor Court of Califomia, County of Qrange, Case No. 050010713, and Tod dismissed
the Nevada Court Action, Case No. D-347048.

14.  As set forth in Paragraph 7.4 of the Marital Settlement Agreement, if there
is a reconcilietion of the parties after the date of execution of the Marital Seftlement
Agresment, which in fact occurred, then the Marital Settlement Agreement nevertheless
continues in full force and effect untii ft is modified or amended by another written
instrument to that effect and signed and acknowiedged by each of the parties.

16. The Marital Settlement Agreement dated December 13, 2008, at Paragraph
1.7, recltes that each parly has been represented by their own respective counsel, and that
their respective counsel had fully advised each of their clients of his and her rights under
the Marital Settlement Apgreement.

. PostMarital Agreement dated Dacembar 12, 2007.

16.  With the parties’ decision to reconciie in late December, 2008, the parties did
enterinto a subsequent agreement entitied “Post Marital Agreement” dated December 12,
2007, which is attached hereto as Exhibit "3" and incorperated herein by reference.

17. This was the iast of the three (3) relevant Agreements negotiated and
executed by the parties, and itIs these three (3) Agreements that Ted, through this action,

HWWROATAV oL, FlaicherFlomtinmiSoretilnt for Sugmani t Bnlarto Pro-Huslkd Agrocmend 18442 wiad
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in accordancs with the terms of the respectli:e Agreements, seeks to declare valid and
enforceable according to the thrice-repeated temms that said declaration of valldity and
enforcement should be with the Eighth Judiclal District Gourt In and for the County of Clark,
State of Nevada,

18.  Although signed by the parties on or ebout December 12, 2007, the Post
Marital Agreement was made effective January 1, 2007. As setforthin Paragraph 1.3, the
parties negotiated and executed the Post Marital Agreement to establish additional
financial obliéaﬂons and rights arising out of the marital relationship between Ted and
Kimberly beyond those set forth in the executed Prenuptiai Agreement of July 1, 1888 and
the Marital Settiement Agreement of Dacember 13, 2008. The partles to the Post Marital
Agreement executed the same on or about Decsmber 12, 2007, approximately one year
after the parites had executed their Marital Settiement Agreamenton December 13, 2006.

19. The parties attached a true and correct copy of the Prenuptial Agreement
dated July 1, 1998, as Exhibit "1 o the Post Marital Agreement. The parties also a&ached
a true and comrect copy of the Marital Setllemént Agresment dated Decamber 13, 2006,
as Exhibkt “2" to the Post Marita! Agreement, |

90, Within the Post Marital Agreement, the parties again ratified, affinmed, and
accepted the Prenuptial Agreement executed on July 1, 1988, and -atso ratified, affirmed,
and accepled the ‘Marital Settliement Agreement executed December 13, 2008. See
Paragraph 1.4 of Post Marital Agreement, Exhibit “3" attached hereto.

21. The parties further agresd within sald Paragraph 1.4 that, to the extent that
any provision-of the present Post Marital Agresment confiicted with or is contrary to any
condition or provision of the Prenuptial Agreement or Marital Settlement Agresment, the
terms of the Post Marital Agreement shall control and shall be binding upon the parties,

22.  Within Paragraph 1.5 of the Post Marital Agreement of December 12, 2007,
Kimberly and Ted agreed that the terms of the negotiated and signed Marital Settiement
Agreement of December 13, 2008, shall remaln infull foree and effect and shall be binding
upon each of them, their heirs, frustees and assigns. '

MWPDATAURICr, PRt kinghiCametain for Jxizment ko Bntores Pre-Hoptle Agresmand 40-4-12,wix
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23. The pariies further agreed, at Paragraph 1.5, that it was their intention 1o
supplement their Marital Setiement Agreement by the terms of the PostMarltat Agreement |
of December 12, 2007. The parties further stated that to the extent any provision of the
Post Marital Agreement confliets with or Is contrary to any term, condition or provision of
the Marital Setflement Agreement, the terms of the Post Marital Agreement shall contro!
and shall b binding on the pariies,

24. Tothe extent that the Post Marital Agreement does not confiict with any term
of the Prenuptiai Agreament or Marital Settlement Agreement, the provisions of the
‘proceading two (2) Agrean:lants remained in full force and effect.

25, Tofurtherevidence the parties' confirmation of the validity and enforceability
of the Prenuptlal Agreement and the Marital Satﬂement Agreement, within the Post Marital
Apreement, at Paragraphs 2.1and 2,2, Kimberly and Ted sach acknowledged, ratifled and
confirmed the terms oftheir prior Prenuptial Agreement and Marital Settlement Agreement.
Specifically, they confirmed that all preperty owned by either Kimberly or Ted, before their
marriage to each other, and any property which efther acquired after mariage, whether
real, personal, or mixed, Including but not imited to, any earnings, salaries, commissions,
dividends, or income from separate property, or resulting from either of their personal
services, skills, and efforls or ansing out of their Marltal Settlement Agreement, remain
their sole and separate property to use and dispose of as elther sees fit as if no marriage
had ever Eeen entared Into. See Paragraph 2.1,

26, Further, under Paragraph 2.2, of the Post Marital Agreement, Kimberly
and Ted acknowledge to each other that each has fully performed his or her ohligations
to the other with respect to the terms and condltions of the Premiptlal Agraement and with
respect o the division and distribution of property and debts as set forth in Paragraph 2,
"Property and Debts” of the Marital Settlement Agreement at Pages 2 through 9 thereof.

27. As to all three (3) Agreaments, each party was represented by skilled
independent counsel ioyal to thelr respective clients, and each of the documents

affirmatively declare, by each of the pariles, to have been entered into by the parties
WPBIATAUR IR, FitichonP hacding=AGenplalal (or Judgmend ko Enferes Pre-Hupsad Agrsemend 10412 wpd
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voluntarily with full knowiedge of the terms of each Agreement. In h&, Kimberly was
represented by no less than fwo (2) attomeys in drafiing, negotiating, and executing the
Marital Settlement Agreement and the Post Marital Agreement.

28. Once again, as with the preceding two (2) Agreements, the parties agrreed
that the applicable law, forum and venue for all disputes pertaining to the Agreement was
the Eighth Judicial District Court In and for the County of Clark for the State of Nevada. As
set forth in the two (2) prior Agresments, and again in the Marital Settlement Agreement
at Paragraph 10.9, the applicable [aw, forum and venue of the parties was agreed to be

| the Eighth Judicial District Court, in and for the County of Clark, of the State of Nevada,

and that the existing laws of the State of Nevada would be binding in all respects on the
pacties. Specifically, paragraph 10.9 states as follows:

“‘iD.‘B Applicable Law. Forum and Venug

This Post Marital Agreament shall be govemed by, interpreted,
enforced and construed under and In accordance with statutory and case
laws of the State of Nevada, as thoge laws exist and are in effect at the time
of the execution of this Agreement, The parlies acknowledge and agree that
they will be bound by this Post Marital Agresment, and the lawin effect inthe
State of Nevada at the time of execution thereof, regardless of any
amendments, revisions or mﬂneal of existing case law and statutes which may
oceurin the future. The existing laws in the State of Nevada shall be binding
in all respects, even if the parties shall hereto be or become residents of, or
dorniciled in or own property in another state, county or territory at any time
in the future.

The parties choose the Elghth Judigial District Court of The State
nf Navada, In And For The County of Clark as the forum and venue for
all procoadings hareunder and harewith submit to the jurisdiction
ﬂtl:ﬁiu iia {s a binding cholcs of [aw, forum and venus.” (Emphasis
aogdes

29, The Post Marital Agreement dated December 12, 2007, al Paragraph
3.2, recltes that each party has been represented by their own respective counsel, and that
thelr respective counsel had advised each of their respective clients as to thelr rights and
nb!igations,. both under the Prenuptial Agreemsent, under the terms of the Marital
Setllefnent Agreement, and under the terms of the Post Marital Agreement. The advice as
to thelr respective rights and obligations under these three (3) Agreements Included,

amongst many other things, tax consequences that each would have or might expect. -

LIWPDATAN oz, FleicherT - for 10 Erdurea Pro-tisiisl Agroamond [0-4-12 wpd
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V. Superior Court of California action filed January 4, 2012, by Kimberly.

30. Kimberly filed an action for the dissoclution of her mamiage to Ted in the
Superior Court of Califomnia, In and for the County of Orange, Case No. 12D000041, Ted
filed his response on or around January 31, 2012.

31.  In her Petition for Dissolution of Marriage-a true and correct copy of which
Is attached hereto as Exhiblt "4" and hersby incorporated by reference as though fully set
forih-Petitioner ciid not set forth any allsgation which would suggest any unwillingness to
abide by or otherwise challenge, in any form, the terms of the three (3) Agreements.

32, ‘Onorebout Apnil 27, 2012, Ted, through his California counsel, served upon
Kimberly and her counsel, “Respondent's Reguest for Admisslons of Fact and
Genuineness of Documenits - Set One [C.C.P. §2033.010 et seq.]”

33. On or about April 27, 2012, Ted, through his California counsel, served
upon Kimberly and her counsel, “Form Intemrogatories - General.” It was Ted's intent to
ascertain, through these discovery vehicles, whether Kimberly would abide by or challenge
the threa (3) Agreements in any respect.

34. OnMay 28, 2012, Kimberly, through her counsel, responded to the “‘Request
for Admissions of Fact and Genuineness of Documents - Set One [C.C.P. § 2033.010 et.
geq.]’ by indicating that she was still investigating what her position would be with regard
{o the validity and enforceabllity of the three (3) Agreements above-referenced,

35, On May 29, 2012, Kimberly, through her counsel, responded to the “Form
Interrogatories - General” by refusing to indicate whether she would challenge any aspect
of the three (3) Agreements, instead indicating that she was still investigating what her
posttion would be with regard to the validity and enforceabllity of the three (3) Agreements
above-referenced.

V.  Need for Declaratory Judgmant and/or Equitable Ralief In Nevada

38. On or about August 13, 2012, Kimberly served “Petiioner's Amended
Responses to Form Intemmegataries - General Set One propounded by Respondent” and
“Petitloner's Amended Responses to Reguest for Admissions and Genuineness of

HWPDATAWMonow, FietshodP | aftrgilompian for ucgrant 1o Enfarco Prvhugisl Agmemand 10-412 wpd
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Documents, Set One, propounded by Respandent.” Within these amended responses,
Kimberly has now, for the first time to Ted's knowledge, taken a legal position inconsistent
with the terms of the three (3) Agreements.

37. More specifically, Kimbery has, for the first imeto Ted's knowledge, claimed
that the Prenuptial Agreement Is not a valid and enforceable agreement. She further
claimed that she did not voluntarily execute or know the legal effect of executing the Marital
Satlement Agreement, and that she did not know the legal effect of executing the Post
Marital Agreement.

38. Further, Kimberly's challenge to the Prenuptial Agreement is effectively a
challenge to the subsequent two {2) Agresments, as the subsequent Agreements ralified,
affirmed, and accepted the ferms of the valld and enforceable Prenuptial Agreement.

39. Theamended responses of Kimberly, which are vigorously disputed by Ted,
also contradict the plain meaning of words contained within the three (3) respective
Agreements, the Prenuptial Agreement, the Marital Settlement Agreement, and the Post
Marital Agreament. They also attempt to change or contradict: () the pllain terms of the
threa (3) Agresments; {2) the representations and promises made by Kimberly to Ted; {3)
the certifications submitted by the competent counsel of Kimberly and of Ted for each
Agresment; and (4) otherwles pravide from Ted's perspective, a fallacious, mendacious
and perjurious fabrication and “spin™ In a transparent effort to avoid the validity and
enforceabliity of the thres {3) Agreements above-referenced.

40.  As a result, pursuantto NRS 30, the Nevada Uniform Declaratory Judgment
Act, a case and controversy has arisen, as of August 13, 2012, between Ted and Kimberly
relative to the valldity and enforceabllity of the Prenuptial Agreement of July 1, 1888, the
Marital Settlement Agreement of December 13, 2006, and the Post Marital Agreement of
Decembar 12, 2007. Ses NRS 30, sl ssq.

41. Ted believes that the three (3) Agreaments, and each of them, should be
desmed valid and enforceable, according to their ferms, and in accordance with the
representations and promises made by Kimberly fo Ted and Ted to Kimberly, and the

LIWPIDATAULSDT, FieichwrPiosdingT\Gompioni for Judgmont tn Erdarco PraKusztaal Agrsmen 19-+-12:wpd
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certification of all counsel one side to the other.

42.  The parlies have knowingly and willingly agreed to venue all proceedings
relating to their Prenuptial Agresment, Marital Sefilament Agreement, and Post Marital
Agreemant in the Elghth Judiclal District Court of the State of Nevada, in and for Clark
County, and have agreed that the terms of their three (3) Agreements shall be governed,
interpreted, enforced, and construed under and In accordance with the statutory case laws
of the State of Nevada. This is a binding cholee of law, foerum, and venue, Seg Paragraph
10.8 of Post Marital Agreement, Exhibit “3" hereto.

43, Because the parties have conferred subject matter and personal jurisdiction
upon this Court by viriue of the written Agreements that they have signed, and by virtue of
thelr substantia! contacts within Nevada, this Court Is respectfully asked to enter a
Declaratery Judgment daclaring each of the three (3) Agreements valld and enforceable,
and to declare that the parties shall perform the three (3) Agreements according to their
signatures,

44, Ted hasbeenforced to retain counsel to prosecute this action, and pursuant
to provisions within the Prenuptial Agreement and Marital Settlement Agraement, and
pursuant to the inherent authorily of the Court, Ted is entitied to the award of reasonable
altomey's faes and costs. .

~ FIRST CLAW FOR RELIEF
{DECLARATORY JUDGMENT)

45. Ted Incorporales paragraphs 1 through 44 as if fully set forth herein.

46, A case and controversy exlsis between the pariies regarding the validity and
enforceability of the parties’ Prenuptia! Agresment dated July 1, 1998, the Marital
Setitement Agreement dated December 13, 2008, and the Post Marital Agreemant dated
Decamber 12, 2007.

47. Ted respectiully requests the court ta Issue & declaratory judgment pursuant
to NRS 30 et. seq., that each of the three (3) Agreements are valid and enforceable and

that each party shall perform the three (3) Agreements according to thelr respective terms.
AWPOATAUM Ao, FleichePizadinmieamplzint for Judgmant 10 Erdorcn Pro-huptisl Agament 1045 2unsd
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48, Ted has been forced to r_atain counse! and (s entitled to an sward of

reasonable atiorney's fees and costs according to proof.
SEGOND CLAIM FOR RELIEF
(SPECIFIC PERFORMANCE/ENFORCEMENT dF AGREERNENTS)

49. Ted Incorporates Paragraphs 1 through 48 as if fully set forth herein.

50. The position takan by Kimberly, as refarred to hereinabove, constitutes an
attempt to circumvent the three (3) Agreements above-referenced, which actione have
causad Ted Ireparable harm, Further, Ted can establish a fikelinood of success on the
merits, and/or altematively, he can establish that thare Is a substantial iegal issue, and that
the balance of hardships tips sharply in his favor.

51. Ted has no adequata remedy at [aw. Monsy damages wili not suffice to
maka Ted whole.

52. Ted is entitlad to specific performance of the three (3) Agreements, the
Prenuptial Agreement, the Marital Setiement Agreement, and the Post Marital Agreement.
Each were properly negotiated betwean the parties and voluntarily entered into, and each
should be enforced pursuant to the parties’ agreement.

63. Ted has been forced to refain counsel and is entitted to an award of
reasonable attomey's fees and costs according to proof.

11!
11
Hi
1!
11
i1
1
I
111
11
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WHEREFORE, Plaintiff requests the following relief:
1. For a deolaratary judgment declaring the three {3) Agreaments valld and
rl enforceable, and ordering each party to parform actaording to the terms of the Agresments.
2. For specific performance of the three (3) Agreements as setforih herein
abovs,
3.  Foran award of reasonable attomey's fees and costs according to proof.
4, For such other and further relief as the court deems proper in the premises.
DATED this ﬂ_ day of October, 2012.
Reapectiully Submitted,
JIMMERSON HANSEN, P.C.
Ghaen

B -
JXMES J. JIMMERSON, ESQ.
Nevada Bar No. 0002684
SHAWN M. GOLDSTEIN, ESQ,
Nevada Bar Ne. 608814
415 S. Sixth Street, Sulte 100
Las Vegas, Nevada 89101

02) 388-7171

ftomeys far Plaintiff, FLETCHER
JONES
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PRENUPTIAL AGREEMENT

FRIS AGREEMENT is made this __/ " day of __:f o | M 19%,
belween FLETCHER JONES, JR., (hereinafter referred to as TED), and KIMBERLY MOFFATT
(hereinafter referred to a5 KIMBERLY).

RECITALS

This Agreement is made with reference to the following:

A, The parties enter into this Prenuptial Agreement in contemplation and in consideration
of their anticipated marrage, for the purpose of dofining their respective rights regarding their
pra-marital and post-marital property, acquisitions and rights.

B. 1t is the speeific purpose and intent of the parties, and their ranson for entering into
this Prenuptial Agreement, to specify the manner that they belleve is fair and cquitable for them to
deal with assste and obligations acquired, owned or used before or during marriage and to establish
the method for determining their-respective riphts in said assets, and the manner of allocating them,
in the event of tho unanticipated termination of this marriage or the distribution of the assets for any
other reason inciuding, but not limited 10, the death of either party without there being = specific
testamentary plan established by written Will, Trust, or other testamentary or inter vivos disposition.

C. . Each party acknowledges and repregents to the other, for the other to rely upon in
entering into this Prenuptial Agresment, that shefhe considers the execution of this Agreement a
material inducement and consideration for her/his uctual entry into the marital relationship so that
she/he con avoid any potentiel future uncertainties and aisagreamenls with regard to her/his rights and
obligatlons with regard to the properly matters covered by this Ag;reemenl.

D. To the extent that this Agreement provides for the handling, sltocation, vajuation or
distribution of essets in 2 manner other than that which is presently or hereafter provided by the law

e
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in the state where the parties may then be living, it is the iment and specific desire of sach party that
the terms and provisions of this Agreement shall control end be absolutely binding upon him/her.

E, Ted and Kimberly are residents of the State of Nevads. Ted owns and operates
various business interests in the States of Neveda and California and also owns & house and other real
property in both slates and in the State of Idaho. Ft;r those reasons, the parties will spend a portion
of their time in Nevada, California and Idaho. Nevertheless, it is the intent of the parties that their
primary placs of residence is and shall continue to be the State of Nevadu,

F. There are no children of this relationship. Ted was previously married and has
children from his former marriages: Heather Marie Jones, born December 13, 1972; Fletcher Jones,
IfL., born December 30, 1974; Kaitlyn Paige Yones, bom Septsmber 12, 1983; and Patrick Steven
Jonss, born Juns 16, 1986,

G.  Ted owrs property and debts standing in his name and ta the trustee or co~trustee and
beneficiary of various trusts, the nature and extent of which has been disclosed to Kimberly.
Kimberly aclmowledges and warrants thet she has not played a role in the accumulation of Ted's
property as of the date of this Agreement.

H. Kiméerly owns property and debts standing in hier name, the nature and extent of
which has been disclosed to Ted. Ted acknowledges and warrants that hie has not played a role in
the accumulation of Kimber!ly's property as of the ;late of this Agresment,

L The parties believe that this Agreement will enhance and encourage & hanmonious
martal relationship between them and will enable them to avold any financtel conflict or controversy
in the future with respect to the matiars covered by this Agresment. The parties desire 1o define their
financial rights and responsibilitics, insofar es these can bo foreseen. Except os to each parties' rights

concerning alimony and spousal support, each party accepts the provisions of this Agreement in full
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discherge and satisfaction ofany and all property, fights, and rights to share in the estate of che other,
which either may or would otherwise have as s result of their marriage.

I The parties have discussed having childran. Mo decislon has been mede a3 to whether
they will, 1fthey do, Ted will establish and fisnd a trust to ensure the payment of all reasonable schacl
expenses, whether private or public school, from bir;.h through graduate school. No other pravision
of this Agreement applies or refers 1o the support of children.

| K. As a rasull of the parties' anticipaied merriage, Kimberly hes left the workfarce and
has abandoned her career, Ii is understood between the parties that Kimberly may or may not return
to the workforce In the future, in her sole discration. .

NOW, THEREFORE, for and in consideration of the foregoing, the mutual promises and
covenants ¢contained herein, the fc;nhcuming macriage of the parties to each other, and other good
aud valuable consideration, the parties cavenant and agroe gs sct forth below.

L_FINANCIAYL DISCLOSURE

A, Asimplebalance shest of Ted's assets and liabilities s attached to this Agreement and
i6 incorporated herein by this reference as Exiiibit "A." While Ted does not represent his belance
shest to be a precise delineation of his assets and liabilities, it constitutes substantially all of his
material assets and liebilities a5 of the date theranf.

B. A simple balance sheet of Kimberly's assets and liahilities is atlached to this Agreémenl
and is incorporated herein by tiis reference as Exhibit "B." While Kimberly does not represent her
balence sheet Lo be a precise defineation of h.er assets and liabilities, it constitules substontially af) of
her material assets and liabilities as of the date thereof.

C. Ted hercby discloscs that in 1996, his gross income from all sources was

$18,883,714,00. OFthat emount, $4,027,222.00 wag W-2 incoms from wages, salary and tips and

FLJr, 3 KM
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the balance was passive income n?ceived by Ted as & result of his status as a beneficiary of the
Tletcher Jones, Sr. Trust ﬂl:ld the Fletchier Jones, Jr., Lifetime Trust, and by virlue of his ownership
of separateinterests in Subchapier S corporation(s), iimited liabilities company(ies) and other income
producing assets or entities. In connectlon with his 1996 income, Ted paid the sum of $9,137,606.00
to the Internal Revenue Service, Ted has filed an axt'ensiun and has not yet completed his income tax
return for 1997, However, he ropresents that his 1996 income from wages, salary and tips (W.2
income) and jncome from all other sourcas is representative of what he earned in 1997 and what he
anticipates earning in 1998, .

D.  Hach party represents to the other that he or she has, to the best of hisfher knowledge,
disclosed to the other his or her financial situation, Including without limitation, higther respoctive
property and debts by the representations contained herein, subject only to the caveat that the values
set forth on the balence sheets are not necessarily based on appraisals, Each parly auknowl'edges that
the other may own property which may have been inadveriently ¢xcluded from his or her balance
slweet,

E, Bach parly warrants that each has made a fair and reasoneble disclosure of his/her
property and obligations and that neither is awsre of any material omission of his/her assets or
obligations. Each party represents and warrents that he/she has beon provided with all requested
information of the other concerning his or her assets, liabilities, income and other fnancial
ciroumsatanoes and that each has provided o the other requested information concerning his or her
assols, linbilities, income and other financial sircumstances, Each party has carefully cansidered the
information requested and the informetion contalned in the attached balance sheets and enters into
this Agreement of his or her own volition and as a result of his or her own free judgment and

decision. Each party haa been afforded ample opportunity to inquire and to investigate further the

/2.
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financiul circumstances of the other prior.to the execution of this Agreement. After being aforded
such opponunity, each party expressly waives his or her right to further inquiry, discovery und
investigation, fully cognizant of his or her rights to the disclosure of the property and fiancial
obligations of the other prior to the excoution of this Agreement.

F. . Bach parly acknowledges that each .has the right to ful disclosure by the other and
each hereby voluntarily and expressly waives any right to disclosure of the property or financial
obiigati;ms and condition of the other party beyond the disclosuras requested or provided.

G.  Euchpeny acknowledges that theproximity of the date of execution hereofto the date
of the wedding (July 4; 1998) hes not ceused either any undue pressure or incentive Lo execute this
Agreement, Both parties are mature adults and realize that the negolistions have extended to a tine
near the‘wedding. Each revites und agrees that they may delay or caneel the ceremony if they desire
more fime to conguli with counsel end reflect on the terms hereof, but sach has determined no such
further reflection or consultation is necessary,

1. SEPARATE PROPERTY

Each of the parties acknowledges and agrees that the property described hereatter shall be and

shall forever remain the separate property of the owning/acquiring party.

A. Genern! Provisinng

1, All property, whether acquired before or nfter marriage, not specifically
daﬁned below as eommunity or jointly owned property, shail be the separate property of the
acquiring/owning party.

2. Each party shail be the role and exclusive owner and manager of his or her
separate property and shail have the sole and exclusive right to dispose of any and ail ofhis or her

separate property during his or her lifstime, by inter vivos or testamentary ¢ransfer, or by any and all
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other dispositions, and shall have the sole and exclusive tight to encumber, pledge or hiypothecate the
same, without any interference by or joinder of the other party, and in such manner a3 shall be deemed
in the owning party's sole discretion ea if the parties' foithcoming marriage had not taken place.

3, Neither party shall seek to become a legal or beneficlal owner of all or any
interest In the other's separata property. In the e\lram of an action for diverce, annuiment, legal
seperation or separate maintenance, each party shell look solely to the assets owned by the
communlty, or the parties jointly, for payment of the value of eny community or joint imterest
acquired, as set forth herein, and not to the separate property of ailhe.r party.

4, Each party hereby refinquishes all right, claim or interest whether actual,
inchonte, or contingent, in faw or in equity, in the separate property now owned or hereafter acquired
by tlse other party,

5, Ted and Kimberly each acknowledge and understand that, exeept for this
Agreement, the salary, bonuses, benefits, income, earnings, increases, accumulations, appreciption
and the lilke attributable to the services, skills and efforts of either party during the marriage may be
or would be, in the absence of this Agreement, community property or apportionable between the
community and separate Interests of the parties, and that by this Aéreernenl, such salery, bonuses,
benefits, earnings, income, increases, accumulations, appreciation and the like shall be and shall
remain the separate property of the acquiring party. The parties each acknowledge their
understanding that, except for this Agraement, the laws of other oountries or states could or would
provide that each party could or would have marital or other property rights in the earnings and
property of the other whicl the parties ¢'io not have under this Agreement.

6. Absent an agreentent signed by both parties, neither party shall be entitled to any fees

nor ghall either party acquire any communily or other property interest in the separate property of the
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other perty as a result of rendesing management or other services with regard to1he separate property
_ ofthe other party, or upon any other basls or premise whatsoever, The perties acknowledge their
understanding that, except for this Agreement, any community between them could or would have
a claim on, or right to, some or all of the income, profits, appreciation or assets derived from the time,
work or efforts of one party inthe investment ar man'agemem of the separate properly of either party,
and any such claim or right is hereby expressly waived by each party.

Each party may devote all or part of his or her time, work and cforis 1o the investment and
managemaent of his or her separate prdpeny or the property of another or Lo performing services, es
an officer, directar, pertner, trustes, fiduciary or employee, for a corporation, parinership, trust or
other entity in which said party or another owns as seporate property, 2 beneficlal or equity interest,
with or without being compensated for said services, o the preclusion of the creation of any property
other than separate property, such as marital, communily or quasi-community property. Each party
understands that, except for this Agreement, sny community between them could or might have a
claim on, or right 1o, some or all of the income, profits, appreciation or assets derived from the time,
work or efforts of a party in the investment or management of or performanico of servicas for his or
her own separate property or that of another, including without limitation an entity in which the parly
or another owns as separate property a beneficial or equity interest, and any such claim or right is
hereby expressly waived by each of them.

B. Separate Property of Kimberly

Kimberly shail have as her sole and separate property, without ciaim or interest of Ted:

1. All property of every kind, character and description, whether real, personal
or mixed, tangible ar intangible, of whatsoever nature and wheresoever situatad, belonging 1o

Kimberly at the commencement of the marriage, including but not limited to property she acquired
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while the parties cohabited prior to marriage, 0s more particularly described in Exhibit "B," together
with the ronts, issues and profits thereof, and all propesty acquired by Kimberly after marriege by gift,
devise, bequest, i;lhadtance, or by an award of personal injury damapes, together with the rents,
igsues and profits thereof;

2. All property acquired by. Kimberly out of the proceeds, earnings,
aocumulations or income, whether earned or uneamed,]‘rom her separate properly or attributable to
appreciation In the value of seid property, whether tha enhancement is due to merket conditions, or
to the services, skills or efforts of either party,

3. Allinconie, interest, eatnings, bonuses, salaries, stock, options, accumulations,
reinvestmonts and dividends from Kimberly's separate property whether the enhancement is due to
market conditions, or to the work, services, skills or efforts of either party,

4, All interests in any ayset, property, business, soie proprietorship, partnership,
corporation, joint venture, Yrust or other cntity Kimberly now owns or hereafter requires, including
all issued and outstanding stock and options, including the value ;Jf all nssets now owned or acquired
by Kimborly orby any asset, proparty, business, partnership, corporation, joint vanture, trust or other
entity owned by Kimberiy in the future, whether real, personal or mixed, tengible or intangibie,
including goodwill;

5. All proceeds, rents, issues and profits, and all increases and appresiation in the
value of any resl or personal property, assets, businesses, sole proprietorships, pactnerships,
corporations, joint vestures, trusts or other entities or interests, including stock, optiong, assats and
goodwill, Kimberly now owns or may acquire, whether the enhancement is due to market conditions,

or to the work, services, skills or efforts of either party;

6, Aliincome, salary, bonuges, dividends, benefits, stock, options, accumulations,
Fi,Jr. g KM
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earnings, end acquisitions that result from Kimberly's parsonel services, skill, cfforl‘and work, and
from all businesses, sole proprietorships, partnerships, corporations, joint ventures, trusts, propery,
assets, or other entities and investments or investments Kimberly now owns or may own in the future,
together with all pr;)pany acquired or income, accumulations, intarest, appreciation, earnings, good
will and the like devived therefrom;

7. Any employes profit sharing plan, pension plan, retirement plan, Keogh Plan,
401k, Individual Retirement Aocount, Simplified Employee Pension, or other type of deferrad income
plen, defined benefit plan, or the like (collectively called the "Plan™) owned by Kimberly as of the date
of the parties’ roarmiage or at any time thereafter, including slt pre and post-marriagge contributions,
sccumulations, carnings, income, nppreciation, interest, rents, issues and prdﬁts and increases in
value,

a Ted hereby expressiy waives ali of his rights and interests which may
now or hereafter exist in the Plan(s) of Kimberly, inoluding but not limited to pre-retirement and joint
survivor annuities or 1o be a participant or beneficiary in the Plans of Kimberly, or to require his
consent with respect 1o any right, option, distribution or benefit which Kimberly may now or hereafler
have or choose to exercise, It isthe essence of this Agreement that after the mamisge of the parties
and upon the request of Kimbarly, Ted without chargg, shall reaEﬁrm'lhe foregoing and provide such
papers and dociments properly executed and acknowledged to carry out and jmplement the
foregoing. Notwithstanding the foregoing, in the evant that Kimberly s.hall hereafter expressly
designate Ted as a participant or beneficiary in any ofthe Plans under the provisions of the Plans, said
designation shall control;

8, All funds in bank accounts, savings accounts, credit union accounts, certificates
of deposit, brokaerage sccounts, stooks, mutual funds, money market accounts or other deposits or

e e
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investments of wny type ar nature existing in Kimberly's separate name whether before or afier
marrisge and all fands deposiled afier marriaga into any account in Kimbery's separate name;

9, Upon the first anniversary of the parties' marriage, Ted shall pay to Kimberly

the sum of TWQ HUNDRED FIFTY THOUSAND DOLLARS ($250,000,00). Thereafter, upon -

esch subsequent anniversery of the parties' marriagt;., Ted shall pay to Kimberly e like sum of TWO
HUNDRED FIFTY THOUSANﬁ DOLI.ARS ($250,000.00),

a Ted's duty to pay the obligations set forth in this paragraph shall
terminate upon the first to occur: Commencement of an action for divorce, an‘nulmeut. dissolution,
lega! separation dr separate maintenesice by either party or the doath of aither pary.

b. All sums paid to Kimberly by Ted pursuant to this paragraph, together
with all income, interest, earnings, increascs, accurmulations, appreciation and the like attributable to
thess sums, including without limitation, all assets acquired with these sums, s‘hall be the sole and
separate property of Kimberly, regardless of whether the marriage ends by the death of either party

orihe entry of  decree of divorce, anmilment, dissolution, Jegal separation or separate maintenance,

C. Separgte i’rnnel'tv of Ted

Ted shall have as h:i; sole and geparate property, without claim or interest of Kimberly:

1 All property of every kind, character and description, whether real, personsl
or mixed, tangible or intangible, of whatsoever nature and wheresoever situated, belonging to Ted
at the commencement of the marriage, including but not limited 1o property he acquirad while the
partles cohabited prior to marriage, a5 more particulatly described in Exhiblt “A," togethar with the
rents, issues and profits thereof, snd all property acquired by Ted after marriege by gift, devise,

bequast, inheritance, ar by an award of personal injury damages, together with the rents, issues and

profits thereof,
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2. All property acquired by Ted out of the proceeds, garnings, accumulations or
incotne, whether earned or unearned, from his separate property or attributable 1o appreciation in the
valua of said properly, whether the enhancement is due to markel conditions, or to the services, skills
or efforts of either party,

3. Aliincorae, interest, carnings; bonuses, salaties, stook, options, accumulations,
reinvestments and dividends from Ted's separate property whether the enharoement is due to market
ccndhi;:ms, or 1o the work, services, skills or efforis of either party,

4, Al interests in any asset, property, business, sale proprietorship, partnership,
corporsation, joint venture, trust or other entity Ted now owns or hereafter acquires, including all
issued and outstanding stock and options, including the value of all assets now owned or acquired
by Ted or by any asset, property, buginess, partnership, corporation, joint venture, trust or other
entity owned by Ted in the future, whether real, personal or mixed, tangible or intangible, including
goodwill;

5. All proceeds, rents, issues and profits, and all increases and apprecistion in the
value of any real or personal property, sssets, busincsses, sole proprictorships, partnerships,
gorporations, joint ventures, trusts or other entlties or interests, including stock, aptions, assets and
goodwill, Ted now owns or may acquire, whether the enfancement is due to ma.rket conditions, or
to the work, services, skills or efforts of either party,

6. Allincome, sulery, bonuses, dividends, benefits, stock, options, accumulations,
earnings, and acquisitions that result from Ted's personal services, skil, effort and work, aad from
allbusinesses, soleproprietorships, partnerships, corporations, joint ventures, trusts, property, sssets,
or otfier entities and investments or investrents Ted now owns or may own in the futura, together
with all property aequired or income, accumulations, interest, appreciation, camings, good will and

e
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the like derived therefram;

7. Any employee profit sharing plen, pension plan, retirement ptan, Keogh Plan,
401k, Individua! Retirement Account, Simplified Employee Pension, or othertype ofdeferredincome
plan, defined benefit plan, or the like (collectively called the "Plan") owned by Ted as of the date of
the parties' marriage or at any time thereafter, 'mc'iuding all pre and post-marriage contributions,
accumnulations, earnings, income, appreciation, interest, ronts, issues and profits and increases in
value,

[ Kimberly horeby expressly waives all ofher rights and interests which
may now or hereafter exist in the Plan(s) of Ted including but not limited to pre-retirement and joint
survivor annuities or 10 be a participent or beneficiery in the Plans ol Ted, or to require hier consent
with respect 1o ny right, option, distribution or benefit which Ted muy now or hereafter have or
choose to ;axercise. It is the essence of this Agreement that after thenarringe of the parties and upon
the request of Ted, Kimberly, without charge, ahall reaffirm the foregoing end provide such papers
and documents properly executed and acknowledged to carry out and implement the foregoing.
Kimberly's receipt of the sums as set forth sbove in Paregraph IEB)(5), is conditioned upon her
having first signed, by the date the first instatlment is due, all of the waiver, release of consent
docuiments that had th-qn been submitted Lo her.

Notwithstanding the foregoing, in the event that Ted shall hereafter expressly designate
Kimberly a5 a participant or beneficiary in any of the Pfans under the provisions of the Plans, said
designation shall contral;

8. Alf funds inbank accounts, savings acsounts, credit union accounts, certificates
of deposit, brokerage accounts, stocks, mutwal funds, money market accounts or other deposits or

investments of any type or nature existing in Ted's separate name whether before or afier marriage
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and all funds deposited after marriage into any account in Ted's separate nsme;
9. Ted is the Trustee and income beneficiary during his lifetime of 1he Fletcher
Janes, Jr., Lifetime Trust. Under the terms of the trust, Ted has the right to manage and contro) the
trust assets during his [ifotime and to receive all of the trust income. Ted does not have the right to
receive distribution of any of the trust assats or prin'cipal, nor does he have the right to designate or
control to whom the trust assets and income are distributed upon his death. Al right, title and
interest in and to said {rust and &ll income and receipts therefrom to which he is entitled under the
express tems of said trust, is, and shall remai'n Ted's sole and separate propenty and incomne, The
" purties acknowledge and agree that any increase or appreciation in the value of the trust principal,
whether the enhancemant is due to market corditions, or to Ted's work, services, skills or efforts, by
the terms of the trust belong to the trust and shall not become the separate or commuwity property
of cither party. The parties cknowledge and agree that any income Ted receives from the trust,
whether due to market conditions, or to Ted's work, services, skilis or efforts, by the terms of the
trust, belongs to Ted and is and shel] remam his sole and separate income and property.

The Fletcher Jones, Jr,, Lifetime Trust was created by Ted's father, Fletcher Jones, Sr., and
became effeotive upon the death of Fletcher Jones, Sr, There remains due and owing signifcant
eatate toxes on the esjeto of Fletcher Jones, Sr., a substantial portion of which must be'paid from the
income of the Fletcher Jones, Ir., Lifetime Trust, or from the assets of the Fletchier Jones, Jr. Lifetime
Trust if the income is insufficient to meet the tax obligations and payments 'lmposéd by the Internal
Revenue Service,

10.  The parties acknowledge gnd agrea that Ted and his sister, Stephanie Grody,

are the co-beneficiaries and co-trustees of the Fletcher Jones, Sr, Trust. Under the terms of the trust,

Ted and Stephanie have the right to manage and control the trust assets during their lifetimes end to
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equally share the trust income. Ted does not have the right to receive distribution of any of the trust
assets or principel, nor does he have the right to designate or control to whom the trust assets or
income are distributed upon iﬁs death, All right, title and interest Ted has or will have in and to said
trust and all income and receipts therelrom to which he is entitled under the express terms of said
trust, Is, and shall remein Ted's sole and separate prdperty and income. The parties acknowledge and
agree that any increase or appreciation in the value of the trust principal, whether the eshancement
is due to market conditions, or to Ted's work, services, skills or efforts, by the terms of the trust
belong to the trust and shall not become the separate or community properly of either party, The
partias acknowledge and ngree that any income Ted receives from the trust, whether due to market
conditions, or to Ted's work, services, skills or efforts, by the terms of the trust, belongs to Ted and
is and shall remain his solc and separate income and property.

The Fletcher Jones, Sr, Trust was created by Ted's father, Fletcher Jones, Sr., end became
effective upon the death of Fletcher Jones, Sr. There remains due and owing significant estate taxes
on the estate of Fietcher Jones, Sr., a substantial portion of which must be paid from the income
and/or assets of the Flelcher Jones, Sr,, Trust.

t1.  The punies acknowledge and agree that Ted is a contingent bene.ﬁciary of the
Stephanic Grody Lifetime Trust. IFTed survives Steplianie, Ted will receive one-iialf of the trust
income during his lifetime. Ted does not have the right to receive distribution of any of the trust
assets o principal, nor does he have the right to designate or control to 'whom the trust asseis are
distributed upon his death, All right, title end interest in and to said trust and ail income and receipts
. therefrom to which Ted is entitled, is and shall remain, Ted's separate property. The parties
acknowledge and agree that any increase or appreciation in the value of the trust principal, whether
the eahancement is due to market conditions, or to Ted's work,.sarvicas. skills or efforts, by the terms

e
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of the trust belong to the trust and shall not become the separate or communily property of either
party. The parties acknowledge and agree that any income Ted recelves from the trust, whether due
to market conditions, or to Ted's work, services, skilis or efforts, by the terms of the trust, belongs
to Ted and is and shall remain his sole and separate income and properly.

The Stephanie Grody Lifetime Trust was created by Ted's father, Pletcher Jones, Sr., and
becane effective upon the death of Fletcher Jones, There ;*emains due end owing significant ectate
{axes on the estate of Fletcher Jones, St., & substantial pertion of which must be paid from theincome
and/or astets of the Stephanie Grody Lifetime Trust.

14, Ted hereby represents that be has transferred or is in the process of transferring his
assets and obligations listed on Exhibit A, ” to the Fletcher Janes, Jr., Family Trust, aravocableliving
trust, Ted currently intends that any assets or obligations owned or acquired by him personally, now
or inthe future, will be acquired by or become assets or obligations of the Fletcher Jones, Jr,, Family
Trust,

13.  Ted|s the sole owner of the improvements onleased property known asthe Linda Isle
home located in Orange County, Celifornia. The improvements are encumbered. The real property
is leased, Ted hopes to purchage the resi property and pay off the encumbrances on the
improvements. In the case of Ted's death after the tenth anntversery of the parties' marriage, ang if
neither has fited an nction for divorce, dissolution, anmulment, legal separation, or separate
maintenance, and If Ted has not yat paid off the encumbrances and purchased the real property, Ted's
Estate shall assume responsibility for the payment of all encumbrances on the improvements and the
tease, and shall exercise the option to purchese the real property and Kimberly shall have alife cstate
in the real property and improvemente for 8o long as she remains unmarried, provided that she does
not cohabit with another person as delined herein; has not evinced a seitled purpose to vacate the

e =
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home; does not sell, rent, lease or otherwise convey the property; and does not encumber or
hypothecate it. “Cohabit with another person” means living together with another adult in such a
manner and for such duration as evinces in a reasonable mind the purpose to live together in a
marringe-like refationship, A marriege-like relationship shall be broadly defined herein and shalf not
‘require the parttes be of the opposite sex, but shall \;a defined as one wherein two adults are linked
like couples who are married or who are "fiving together" or are ®cobablting” (as thase terms are
commonly understood). While at all imes cuhhbitation a6 defined hersunder shall remain a question
of fact, it shall be conclusively presumed thut if Kimberty cohabits for s period of one-hundred ei ghty
{180) days, cohabitation has occurred and the life cstate shall end,

. Adfter the tonth anniversary of the parties’ marriage, Ted may nol gell the Linda Isle home or
terminate the leasehold interest unless both parties agree in writing that he may do so, Should the
parties agrea o sell the Linda Isle home or terminate the lessehold interest and purchase or lease a
sucecssor residence, Kimberly shall be given a life estale in the successor residence pursuant 1o the

' same terms and conditions s.at forth above,
UNIT ND VAL or

A, Except as otherwise provided herein, the parties intend by this Agreement to acquire
no community properly (unless title to property acquired after marriage is specifically taken as
community property or community property with right of survivorship) during their marriage and that
ull property acquired during marriage shall be owned by the acquiring party or the person contributing
the acquisition funds, as maore fally set forth in Paregraph IL., above.

B. Neither the community pfnpuny nor the quasi-community property laws of Nevada,
Celifornia, or any laws of any othar jurisdiction, shall epply to slter, amend, abridge, transmute or in

any respect chango proparty which is the separale property of either parly, orthe income or procesds
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thereof, under fhe terms of this Agreement 0 as to cause any such properly, income or proceeds o
be deemed to be other than separate property, No law of any other country or state relating 1o
maritat property tights (including without limitation any right to equitable divislon of marital assets)
shall apply to give either party any property rights other than those provided in this Agreement.

C. If, during murriage, the parties establish one ot more accounts in their joint or mutual
names, any funds depoaited into such account(s) shall be owned jointly or mutually by the parties,
unless otherwise agreed in & writing signed by both parties.

D. Within thirty days of the date of marriage, provided that 1he parties are living together
and are not separated, Ted shall convey unencumbercd title to the residence locatéed at 8903 Diamond
Falls Drive, Las Vegas, Nevada to Ted and Kimberly as Jaint tenants with right of survivorship or as
community property with right of survivorship, or in another form of mutual ownership advised by
his counsel. Neither shall thereafer encumber said real property.

Any post-marriage payments made towards the purchase, tiust deed, 1axes, insurance
;:remiur‘ns, improvements, maintenance or repeir of 8905 Diamond Talls Drive, Las Vegas, Nevada
from the separate praperty of Ted, who shafl be required to meke said payments, shall be deemed
pifta to Ted and Kimberly and there shall be no right of reimbursement,

IV, PAYMENT OF EXPENSES, DEBTS AND LIABILITIES

A, All debts oontracted by each party prior to marriage or during marriag;a shali be paid
by the party who shail huve contracted the same from his or her separate property. Each party shall
indemnify, defend and hold the other harmiess from the same.

B. Any past, present or future debt, obligation or fiability of any seperate property, asset,
business, sole proprietorship, pertnership, corporation, joint venture, trust o other entity or interest
either party now or in the future owns, shall remain the sole and separate obligation of the separate
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asset orof the owning purly. Each party shall indemnify, defend and hold the other free and harmless
from the same.

C. Any loen transaction or nb]igntjon entered by one or both parties afier marriage
pertaining to, for the benefit of or secured by a party'’s separate property shall be that parly's separate
losn or ohligation and the funds derived from suc';m loan or obligation and any assets purchased
therewith shall be the separate property of the party whose saparate property js benefitted or affected
by the Joan or obligation, regardless of whether the lender requires the other sponse to sign the loan
or obligation, s persongl guarantes or other documentation. Each party shall indemnify, defend and
hold the other free and harmless from such obligations,

D. Al debts, obligations, texes, assessments end expenses at any'time incurred, arising,
existing or relating to the acquisition, holding, disposition, operation, maintenance, improvement,
management or administration o-f separale property, shall be the sole responsibility of the owner of
|l:|e seprrate propsrty. Each party shall indernify, defend end hold the other free and harmless from
the same,

E. Notwithstanding the foregoing paragraph, either party may volunterily contribute
toward the payment of the separate linbilities c;f r}u; other. Howaver, such payment shall not
constitute an assumption of such liabilitiesby the contribuling party, nor shall such payment constitute
an admission of lebility therefor by the contributing party. The use of any separate property of a
party to discharge any obligation of the other party, whether or nat such obligation could have been
disoharged by the use of the other party's separate property, will not alter, amend, abridge, transmute
or otherwise chonge the separate nature of the separate property from which the obligation is
discharged. Any such paymi;nts shall be deemed a gift to the other and the paying purty shell not be
entitled to reimbursement for such expenditure(s) of histher sebarn.te property.

| =
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E. Mothing in this Agreement shall preciude & party from meking loans to the other party,

which loan would be a separate debt of tie borrowing party and a separate asset of the lending party.

Any such loan shall be evidenced by a note or other written acknowledgment signed by the party ta
be charged.

G. While the partles remain married and are residing together in the same residen'ca, Ted
will pay the reasoneble expenses for the generat health, maintenance, recreation, suppont and welfare
of the parties, Ted will be responsible for payment of his personel expenses such as clothing, jewelry,
shoes, gifis, incidentals, grooming, personal items and the like, Kimberly will be respousible for
payment of her persona) expenses such as clothing, jewelry, shoes, gifis, incidentals, grooming,
pecsonal items and lhe. like. Each month the parties reside together after marriage, Ted will make
available for Kimberly's exchusive use, cash andfor credit in the sum of §5,000.00 per month, for
Kimberly to utilize for'her personal expenses, There shall be cost of living adjustments to said
amount every three years,

V._DISPOSITION OF PROPERTY

A.  Each parly may dispose of his or her separate property during his or her lifetime or

_ by Will or otherwise, free from any claim of the other parly, as if their marital relationship had never

existed, unless the other i named as a beneficiary by way of Will, Codicil, Trust or other dispositive
document exocuted pfter the date of marrizge, Nothing contained herein shalt constitute a waiver hy
gither party ol any g, bequest, legacy or devise which the other party may choose to make to him
or her by Will, Codieil, Trust, insurance policy or other dispositive document, axkecuted after (he date
of execution hereof,

B, Exch party hereby waives any and oil right to he estate or any interest in the estate
of the other for family aflowances, probate homestead, rights of dower, curtsy or any stattory

-
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substitutes therefor, the right to declare a homestead in the separate property ofthe other, or the right
of election 10 take against the Will of the other,
C, Each party specifically and without limitation waives all rights he or she may have:
1. To be appointed as the personal representative of the other's estate;
2, To take the statutory share of‘ an omitted spouse in the property of the other,

3. To have exempt property set aside from the properly of the other;

4, To receive property that would pass from the other by intestate sucoession;
5. To have an ostats set aside underthe law of Mevada, California, Idaho, or any
other jurisdiction,

D.  Nothing in this Agreement shall preclude a party from making gifts to the other,
provided thet no such pift shall be desmed to constitute an eltcration or amendment of this
Agreement, to create any obligation on the part of any party hereto or to alter, amend, sbridge,
transmute or otherwise change the nature of any property other than that which is specifically and
expressly transferred by way of such gill.

E, Mothing in this Agreement shi;ll pr'eclude the parties from entering into business,
partnership or joint verture or other similar relationship with one another, pravided lhat there is a
written agreement covering any such business, partnership or joint venture signed by both parties.

F. The parties agree that no gift from one parly.to the ather nor their entering into 2
business, partnership or joint venture or other similar relationship with each other shell be interpreted
as  revocation or modification of this Agreement,

G. Mo amount of use, permiesive or otherwise, of the separate propeity of one panty by
the other will in any way alter, arnend, abridge, transmute or otherwise chanpe the separate nature

of said property.
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VL _RIGHTS UPON TERMINATION OF MARRIAGE

A Upan the termination ofthe pactles* marclage, whether by the death of one of them or
by entry of o decree of divoree or annulment or upon entry of a decree of legal separation or & decree
of separate maintenance, esch party shall receive his or her separate property and debts as defined
harain, a‘mdﬁone-hnlf of any community or jointly on: mufuslly owned property and debts herzin and
shall indemnify, defend and hold the other harmless therefrom.

B. In the event of termination of the parties’' marringe prior o the ds.a'ath of either party,
by way of a decree of divoree, dissolution, annulment or separate mainienance, or the institution by
either parly of any action for divorce, .separmion or support, Kimberly shall receive as her s?le and
sepirate property, without claim or interest by Ted, thereal property located at 8905 Diamond Falls
Drive, Las Yegas, Nevada. Kimberly shall be entitled to oxclusive possession of 8905 Diemond Falls
Driveimmediately upon fiting of an action for divoree, dissolution, annulment, separation or separate
maintenance,

IF 8905 Dlamond Falls Drive is sold during the marriage and the parties do not purchase a
successor reside::tce in the Les Vegas area, Kimberly shall receive the [irst $400,000 in net sale
proceeds, and Ted shall receive the remaining sale proceeds. If the panties no longer own Diamond
Falls and instead own & successor residence,, Kimberly and Ted ghall each have an equai one-half
interest in the successor residence. 1n the event of lermination of the parties' marriage, whether as
the result of the death of either party, or by way of a decreg of divoree, dissolution, annulment or
separale maintenance, the parties agres that the successor residence shall be sold within one year of
;ha date of terminatton of marriage, and each shall receive one-heif of the net sale proceeds, If the
net sale proceads ta be divided are less thon $800,000, Ted or Ted's Estate shall pay to Kimberly cash
in an amount equal to the difference between her one-half of the net sale proceeds and $400,000,
i i
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from any other source Ted or Ted's Estate chooses, Nothing herein shall prohibit Kimberty from

purchasing Ted's one-half interest in the suceessor rosidence from Ted's Esteta in the event of his

death, provided that Kimberly and Ted's Estate are able to reach agreement regarding the terms of '

the purchase,

C. While the parties lock forward to and hope and expect to ¢njoy 8 long, happy and
lasting marriage, terminated only by the death of ote of them, they also recognize the present day
reality of the possibility that thelr marriage might be terminated by way of divorce, dissolution,
antulment or other nction, ar that & decrea of separate meintenance or legal scparation may be
entered during the lifetimes of both parties. The parties acknowledge and agree that resclution r.af as
many financial aspects as possible in advance may well prom;:te the happiness and harmony of their
marrage.

In the event of termination of marriage during the lifelime of both parties, by way of divorce,
dissolution, annulment or the institution by cither party of any action for separation of support,
regardiess ol which party mey initiate such action and regerdless of the jurisdiction, venue oy location
of such courts, the partics agres that the terms of this Agresment shall gonstlitute full éetllement,
satisfaction and discharge of any and all property rights, marital rights, liabilities and obligations that
may erise from the marital relutionship and each party covenants and agrees with the other to accepl
the terms &nd pravisions of this Agresment in fulj and final settlement, satisfaction end discharpe of
any property rights, marital rights, liabilities and obligations that may arise as A result ofthe marriage
aed i.n liew of any other rights, claims of causes of notion that they might have had agninst the other
absent this Agreament, except those rights relating to alimony and spousal support.

D. Ench party hereby acknowledges that he/she hasl been adyised and is aware, that under
the provisiens of NRS Chapter 1234, the Uniform Premaritol Agreement Act, as codified on the date
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of this Agreement, that hefshe is entitled to fix and determine sights to spousal support and elimony.
Bech party hereby acknowledges that it is her/his intent and desire not ta pre-detenmine the nghts of
either 1o spousal support or alimony in the event their marriage is terminated by entry of 8 decree of
divorce, dissolution, annulment, separate maintenance orlegel separation, and each hereby knowingly
watves and relinquishes his/her right to do so st this time, with the understanding that in the event that
an action for divarcs, dissotution, annulment, legal separation or separate maintenance is initiated by
cither party, either party may ask the Court to determine the parties' respective rights regarding
alimonylspoilsal support both pending litigation and Toliowing entry of 8 decree of divoree,
dissolution, annulment, legal separation or separate maintenance,

Nothing contajned in this Agreement shail be construed as absolving either parly of his/her
icgal obligation to support the other during their marrioge.
VIT, TAX RETURNS

A The election, if any, of the partics Lo file 8 joint federal or state income tax return
rather than seperate relurns shall not constituto i crention of any community p;bperty, quasi
community property or of any ather rights or interests in contrevention of this Agreement.

B. Ifthe parties file a joint federal or state income tax return for any year, each party will
endeavor to pay all income tax, costs, chrrges, cxpensee, linbilities, deductions and obligations ofany
natuse, attributable Lo his or separate income or to his or her separate property and cach will be
entitied to any refund for oveypayment of such taxes, attributable to his or herincome. The payment
by one party of any seperate income tax of the other party shall be deemed a gift to the benefitting

party and the paying party will not be entitled to reimbursement. All such joint tax returns shall be

prepared at Ted's expence,

o Inthe event of an audit of any joint tax return filed by the partics during the marriage,
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Ted shall take responsibility for and defend and hold Kimberly harmless from, all costs end expenses
rolated to the audit(s). Each party chall indemnify, defend and hold the other harmless from all tax
linbility, including penalties, interast, fees and assessments, attributable to his or her separate income
or to the disnllowance of deductions relating to any separate income, or the exclusion of separate
income from any joint income tax retucn flled durinlg the marriage.

D, Ted shall take responsibility for, and defend and hold Kimbcrl}; harmless from any
incremse in tax on income atiributeble 10 her separate properly due to his Income,

VI TRANSMUTATION

Except as otherwise provided herein, praperty or interests now owned or hereafier acquired
by the parties, which by the terms of this Agreement is classified as the separate property of one of
them, can become the separate property of the other or community, quasi-community, marital, joint
or mutually owned, property only by & written instrument executed by the party whose separate
property is thereby reclassified.

The parties agree that accaslonelly they may use expressions such as “our property" or "our
liouse" when referring to properly that is, by the terms of this Agreement, separate properly. Such
expressions shafl not in any way chenge the soparate characier of property, nor constitute a
transmutaﬁun.ul' separate property or income into the separate properly of the other or into
community, quasi-community, marital, joint or mutuelly owned praperty..

IX. GENERAL WAIVER OF RIGHTS AND PREMARITAL GOHABITATION CLAIMS

Each panty hereby walves any claim, cause of action or remedy, known or unknown, that such
parly mey have arising out of their relationship or marriage, 1ogether with any rights he/she may ha:.-e
acquired during their period of premarital cohabitation, including, but not limited to any and ali rights
arising from Wesiern Staies Construction Ine. v, Michoff, 108 Ney, $31, 840 P.2d 1220 (1992), its
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forbearers and progeny, and from Marvin v. Marvin, 18 Cal.3d 660, 134 Cal. Rptr. 815 (1976), lts
forbearers and progeny, except such rights es are created by this Agreement, Each party
acknowledges that he/she hes been advised by his/her counsel that under California law:

A general releaso doca not extend 1o claims which the croditor does not know or
suspect to exist in his favor ot tha lime of executing the release, which if known by

him must have materially affected his settiement with the debtor. . '_)
It
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Each party, belng sware of such law, hereby waives any right he 6r'aﬁ; may hive thersunder,
as well as under any statutes or common law principles of similar affect in any Nevada or any other
applicable jurisdiction,

X. CHILDREN

This Agreen'}ent does not purpart to address or resolve any rights or obligations of the pariies *
regarding the support or custody of any children the parties may have, the fswue of their mamiage,
X1._CONFIDENTIALITY.

Except as is necessary between the parties and their respective attorneys or any court or
arbitrator having jurisdiction over the parties end the subject matter hereof, or for the determination
of any tax Jiability or issue pertaining to any tax rctumn of the party making such disciosure, or 8s is
required by any gaming or liquor licensing aéency having juﬁsdictibn over either party, nelther party
nor s or her representatives may disclose 1o & third party, the terma and conditions conteined in this
Agreoment, nor any ot.‘ the financiel information disclosed hersin.

» BO RE
In the event Kimberly seeks in any way to set aside, impair or invalidate any of the provisions

of this Agreement, diractly or indirectly, as a condition precedent to the right to bring or maintain
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such action(s), the amounts previously paid to her or for her bene.iit under the terms of Paragraph
1HB)(9) of this Agreement shell be forfeited and repaid to Ted, together with all income or
agcumuiations thereto or assels acquired therewith, and all future amounts otherwise payable under
Paragraph IT(B)(9) shell no longer be payable, and Ted's oﬁligations under said Peragraph shall
terminate. Any claim for slimony, spousal support or relating to the custody or support of children
" shall not be deemed an act which triggers the provisions of this paragrap?l.

.For purposes of this provision, attacking or seeking to impair or invalidate any of the
provisions of this Agreement shalt include, without limitation: (1) any atlempt to set aside or
invatidate or impair the terms of this Agreement, In wholg or in part; (2) any attempt to characterize
separate property or separate abligations as an&thing other than separate property; (3) any attempt
to charactertze community or jointly or mutualty owned property or obligations asanything otherthan
jointly or mutusily owned proparty or cbligations; (4) any assertion of claim {other than 83 a named
benefictary} against Ted, his estate or any trust of widch Ted is a settlor, trustee or beneficiary under
the laws of Nevada, California, Idaho or o€ any other jutisdiction; (5) any aggertion of a cleim arising
from pre-marital cohabitation, whether on a contract (express or implied) theory, & "quantumn meruit”
theory, o pan:hefship theory, a constructive trust theory, the reasoning ofAdarvin v. Marvin (supra),
its forbesrers and progeny, the reasoning of Hestern Siates Construction, Ine. v. Michaff (supra),
its forbearers and progeny, or Bay other similar case, faw or theory; {G) any assertion of an interest

+ (other thau as a named beneficiary) in any asset, titlc to or ownership of whichis In Ted's name orin
the name of any asset or trust {or its irustee) of which Ted is an owner, settlor, truste or beneficiary,
(7) any nssertion that Ted entered into an oral agresment (or a written or oral egreement which is 10

_ be proved by parc! evidence) to make provisions for Kimberly under his Will or in eny other

document with testementary pravisions, whether or not for services rendered and whether or not such

e
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agreement is proved to exist; or (8) the seeking of a pendente-lite or Snal award of atlorneys' fees,
expert fees ov litlgation costs, except as provided wnder Paragreph X111
XTH._ATTORNEY'S FEILS

A.  Ted agrees to pay the reasonable attorney's fecs and costs incurred by both parties in
the negotlation and execution of this Agreement,

B.  Except s provided in paragraphs G and D below, in the event either party seeks
interim relief hereunder or pursuant to law or statuie, no intarim fees will be sought, except that when
a party prevails in obtaini;\g or defeating, interim relief; he or she may request and shall be entitled
to anaward of reasonsble attomey’s fees pertinent thersto. The pasties hence waive the right to seek
interim or pendente lite feas alone, and may only be ewarded such fees if they pre;rnil on & specific
cluim for relief. .

1. Bach party acknowledges that the waiver of the right to seek pendente lite
mtorncys fees end litigation costs may be @ material doviation from the existing law, but

notwithstanding, it is his/her express intent, desire and agresment Lo waive such right.

€. Indny action arising hereunder or any seperate actlon pertaining to the validity of this .

Agreement, or any action for an award of spousal support, pendente lite supporl, séperate
meinlenance or alimony, the pr;availing parly shal be awarded ressonable attorney's fees and costs.
D.  The foregoing waiver of the right to seek pendente lite attorney’s fees and litigation
costs shall not be effective unti the first annwersary of the parties’ marriage. In the event that either
party seeks interim relief hereunder or pursuunt to law prior to the first aoniversary of lha parties’
marriage, either party may seek an award of pendente lite fees and costs as allowed by lew.
TION FO T

The consideration for this Agreament is the contemplated marriage of the partles end the

a? KO -
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mutusl promises, covenants and ogreements contained hersin,
V. XY i AGRYELNMEN
This Agreement shall becume offestive on the dale the marringe contemplated by the part;cs
is solemnized,
XV1, OTHERS BOUND
This Agreement, 1s binding on, and inures to the benefit of the respactive lagatees, devisees,
hairs, executors, administrators, assigns, successors in interest of the parties, and their legal

representatives.

AP i ] UE

This Agreement shall be governed by, interpreted, enforced and construed under and in
accordance with the statutory and case Jaws of the State o' Nevada, as those laws exist and are in
effect at the time of the execution of this Agreement, Provided, however, that the choice of taw rules
and provisions of Nevada shall not be considered in interpreting. construing or enforcing this
Apgreement The parties acknowledge and agree that they will be bound by this Agreement, and the
lew in effect in the State of Nevada st the time of execution hereof, regardiess of any amendments,
revisions or repeal of existing case lew and statutes which may occur in the future. The existing laws
of the State of Nevada shall be binding in ell respacts, evenif the.parties shall hereafter be or become,
residents of; or domiciled in or own property in another state, country or territory at any time in the
future,

The panties choose the Eighth Judicisl District Courl of the State of Nevedn, in and for the
County of Clark as the forum and venue for al} proceedings hereunder and herewith submit to the

jurisdiction thereaf. ‘This is a binding choice of law, forum and venue,

or . e
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VIl NO WAIVER OF ¥ UTURE BREACHES

o waiver of the breach of any of the terms or provisions of this Agreement shali bea waiver

of any preceding or succeeding breach.
GRATION AND SEVE

This Agrezment contains ali of the covenanr.'s and agreerments belween ll;e parties relating in
any manner to the subject matter heroof, There are no promises, terms, conditions, or obligations
other than those contained herein, This Agreement shatl supersede all previous communications,
representations, or agreements, gither verbal or written, betwaen the perties herelo. Mo
representation, promise, inducement, understanding or snything of any nature whaisoever, made,
stated, or repragented, on behalf of either, wl_wlher orally ot in writing, bes induced either parly lo
enter into thia Agreement.

Should sny paragraph or provislan or o portion of this Agreement be held illegal, invalid or
void, it shall bg deleted from this Agreement and this Agreement shall be read a5 though such
paragyaph, provision or portion wag not present and the remaining agreement shall subsist and
continue in full force and effect.

XK. CONSTRU 1] ATION

The rule requiring construction or interpretation against the draftar. ofa document is waived.
This document shall be deemed as if it were drafted by both the pasties in a mutual effore
XX1. _GENDER AND NUMBER

Whenever used in this Agreoment and as required by context, the single number shall include

the phura), the plural shall include the singular, and the masculine gender shall include the feminine
and peuter genders, and vice versa.

29 KM
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This Agreement may be executed in duplicate originals.
XX10. CAPTION

Paregraph titles or F.aplioﬂs contelned harein are inserted as a matter of convenience and for
referance and in no way define, limit, extend or describethe scope of this Agreement or any provision
hereof,

OCOL EXEC F DOCUNMEN

The parties shall promptly make, exacute and deliver any instruments, papars, documents,
deeds, agresments, contracts or things as the parties shall require for the purpose aof giving full effect
to this Agreement, end to the covenants snd provisions made in this Agreement, including but not
limited to the following:

A, Any and all deeds, quitclaims, or assignments, or other documents conveying ali right,
fitle and intereat in and to vehicles, realty and other property described in the documents to be
executed by the parties.

B. Such other and further documents as may be necessary for the intents, objectives,
designs and requirements of (his agreement, or other coliateral, dociments, agreements o contracts
executed as part of this agreement.

xV. £ 0 NSEL

Each party is represented by counsel of his or her own choice in the negotiation, preparation
and execution of this Agreement, Eeoh party recites ond agrees thot each has had the opporunity
to confer with coungel as he or she saw fit and that counsel for each isindependent, represeoting only

his or her client.

e
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NDMEN G

Theparties mey not alter, amend, modiy or terminate this Agreement cxcept by an instrument
in writing signed by each of the partjes. Al equitable defenses, including but not limited to part
performance or detﬁmenml reltance are hereby waived,

XXVTI, AKEIRMATION OF FAXRNESS

A Each party acknowledges and agrees that this Agreement has been negatiated at arms
fength and thut each hns been ebsolutely free to aocept or reject the provisions of this Agreement
without coerclan or fear of the response of the ather party, The proximity of the partics* planned
wedding date, July 4, 1998, has not caused either party any unda pressure or duress in the
negotiation, preparation and execution of this Agreement. Each party warranis and represents io the
other that iF hefshe were unsatisfied with any tenn or provision hereof, that he/she would not sign this
Agreement notwithstanding the presently existing wedding plans as he/she believes that if any term
or provisian of I:h'is Agreement had been unsatisfactory to hinvhes that he/she would have resolved
that term in a satisfactory manner with the other without inany way interfering with, or delaying, their
presently planned wedding.

B, Neither party has made any promises or watranties nor sought 1o advise, guide, direet,
contol or pressure the other into accepting the terms of this Agreement, In entering into this
Agreement, neither party has relied upon the trust or confidence which he or she may repose in the
other.

c. Each party further acknowledges that the terms of this Agreoment were devised,
proposed, discugsed and implemented prior Lo actual execution and that this Agreement was not
hestily contrived as an aflerthought, bul reflects the desire of the parties to fully and clearly

understand and limit their respective rights and obligations to the other which would otherwise

% 3 ’x.ﬂjf/—_
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accompany the institution of marriage. ‘The parties further acknowiedgethat any marriage has nbways
been conditioned on the successful and acceptable negalistion of the terms of this Agresment, and
that either is free, to the moment of marriage, to withdraw.

D. E_anh party has carefully read this Agreement and is completely aware, not only of its
contants, but also of its legel effect. Each party declates thia Agreement ls made voluntarily of his
or her own velition, frec from any duress or eoercion, for his or her own motives and with the Full
knowledge of each and every term hereof and the consequences and legal effact thereof. By signing
and execution hereof, ench party agrees this Agreement is made at his or her individual mutual
raquest and after full and thoughtfu! consideration.

IN WITNESS WHEREOF, the parties hereto have hereunto sel their hands the date and
year first abave wrilten,

\

TLETCHER JONES, JR.

%%.:é_ 32 m‘lL
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STATE OF NEVADA )
.85
COUNTY OF CLARK )
et
On this ‘,""‘ day of .. i\.g\.w 1998, personally appesred before me, a Notary
Public, Fletcher Jones, Jr,, who ackno edged to me that he executed the within document and that

he did so Ereely, voluntarily and for the uses and purposes therein deseribed.

r .
il

Netary Public

r———

T, NOTARY PUBLIC
W STATE OF NEVADA
County ol Clart
Ll Live fapian

Wy Apponimant B340 Ay, 4, 1988

STATE OF NEVADA )
'8
COUNTY OF CLARK 3
4 L
Onthis | — dayof ~J wbiy 1998, persanally appesred before me, a Motary
Public, Kimberly Moffatt, who acknowledged to me that she sxecuted the within document and that
she did so freely, voluntarily and for the uses and purposes thereiin deg;;ibsd.
lk;.’.-‘. '-."J-‘
(it i e
?

Notarj Public

A
b

s MOTARY PUSLIC
B STATE OF McYADA
o Cueme GG
-'—-’
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ATTO YS' CERTIFICATION

Theunderaigned hereby certifies that she is an atlorney at law, duly licensed 10 practice in the
State of Nevada; that she has been employed by Kimberty Moffatt, one ofthe parties to the foregaing
Prenuptial Agreement; that sho has advised and consulted with Kimbeily Moffatt with respect to her
and Fletcher Jones, Jr.'s rights and has fully expleincd to her the legal significance of the foregoing
Agreement and the effect which it has upon her rights otherwise obtaining ss a matter of law; tha
Kimberly Moffatt, after baing fully advised by the undersigned, scknowledged lo the undersigned that
she understood fully the terms of the foregoing Agreement and the legal effket thereof, and that she
exaouted the same freely and volunterily; and that the undarsigned has no reason to believe that
Kimberly Moffatt did not understand fully such 1ems and effects or that she did not freely and
voluntarily execute said agreement,

W«‘MWWV ﬁw/b\/\)w}{—-'

KATHRYN STRYKER WIRTH

The undersigned hereby certifies that he is an attorney at law, duly licensed to practice In the

State of Nevada; that he has been employed by Fletcher Jones, Jr., one of the parties to the foragoing

Prenuptial Agreement; that he has advised and consulted with Fietcher Jones, Jr, with respect to his

and Kimberly Moffatt's rights and has fully explained to him the legal significanca of the foregoing

Agreement and the effect which it has upon his rlghts ctherwise obtaining as s matter of lew; that

Fletcher Joneg, Jr., sfier being fully advised by the undersigned, acknowiedged to the undersigned

that he understood fully the terms of the foregoing apgreement and Lhe legal effect thereof, and that

he executed the same freely and voluntarily, and that the undersigned hes no reason to believe that

" Fletcher Jones, Jr. did not understand fully such terms and effects or that he did not freely and
voluntarily exccute said agreement,

F/ﬁ%fév 34 ?Mé:—“—
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EXHIII:-;;LE“A” TO PR_!";N UP"-_:@;:IAL
~ AGREEMENT
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INTENTIONALLY OMITTED
UNTIL FURTHER ORDER OF
THE COURT
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EHIIIT 6" TO|
'AGRE EMENT
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INTENTIONALLY OMITTED
UNTIL FURTHER ORDER OF
THE COURT
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Las Vegas, Nevada 89135

{702) 869-8801 FAX: (702) 869-2669

BLACK & LOBELLO
10777 W. Twain Avenue, 3% Floar
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ORDR

BLACK & LOBELLO : (&3 i*tfgﬁ""’”"’
%?;“ngé g:rleﬁ’o ?56%'99 GLERK OF THE COURT
10777 West Twain Avenue, Suite 300

Las Vegas, Nevada 89135

Telephone:; (702) 869-8801

Facsimile: (702) 869-2669

Email; jjones@blacklobellolaw.com

Attorneys for Defendant,
KIMBERLY JONES
DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
FLETCHER JONES, JR., Case No: D-12-470239-U
Plaintiff, Dept. No.: T
|
Vs, :
Date of Hearing: March 12,2013 ’
Time of Hearing: 10:00 a.m.
KIMBERLY JONES,
Defendants.

ORDER

This matter having coming on for hearing upon Defendant, Kimberly Jones’, Motion to |

Stay Proceedings, filed February 22, 2013, on the 12 day of March, 2013, JOHN D. JONES and
MICHELE TOUBY LOBELLO of the firm of BLACK & LOBELLO appearing on behalf of |
Defendant, Kimberly Jones, and JAMES J, JIMMERSON, ESQ. and SHAWN M. GOLDSTEIN,

ESQ of the law ﬁrm of JIMMERSON HANSEN PC appeanng on behalf of lenhﬁ, i

Fletcher Jones Ir., the’ Court havmg reviewed the | pleadlngs and papers on file herem andfor i

good cause appearing, hereby ORDERS as follows:

IT IS HEREBY ORDERED that Defendant’s Motion to Stay District Court Proceedings
is GRANTED,

[T IS FURTHER ORDERED that the hearing on Defendant's Motion for Protective

Order, to Quash Subpoenas, and for Attomeys’ Fees with Ex Parte Motion for Order Shortening

Time set for March 29, 2013 at 1:30 p.m. is hereby VACATED. RECEIVED |
MAR 27 2013 !
Page | of 2
FAMILY COURT
DEPARTMENT T
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Los Vegos, Nevadn 89135
(702) B69-8801 FAX: (702) B69-2669

BLACK & LOBELLO
10777 W. Twain Avenuoe, 3" Floor

Lo I = e =T 7 I

IT IS FURTHER ORDERED, based upon the agreement of counsel for Defendant, that

in the event the Nevada Supreme Court denies VERIFIED EMERGENCY PETITION FOR
WRIT OF MANDAMUS AND/OR PROHIBITION filed by Defendant, Defendant shall

thereafter have ten (10) days from the date of the Order denying Verified Emergency Petition for

Writ of Mandamus and/or Prohibition to the District Court to produce all non-privileged

documents obtained via subpoena, along with a privilege log.

IT IS SO ORDERED this ZAY _ day of MarcE; 2013.

Respect{ulty Snbmitted;
BL %

//

5l

1k

as/Vepas, Nevada 89135
Plone; (702) 869-8801
Attorneys for Defendant,
KIMBERLY JONES

077 West Twain Avenue, Suite 300

=

THE H QC
DISTRI
YLE NATHAN

URT JUDGE

A
LE GAYLE NATH.%)

Approved as to form and content:

JIMMERSGN HANSEN, P.C.

e ;3/11//3

V%. Jimmerson, Esq.

Nevada Bar No. 000264
. Shawn M, Goldstein, Esq. .. .. ... ... ..

Nevada Bar No. 009814

415 S, Sixth Street, Suite 100
Las Vegas, Nevada 89101
Phone: (702) 388-7171
Attorneys for Plaintiff,
FLETCHER JONES, JR.

Page2 of 2
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D-12-470239-U
DISTRICT COURT
CLARK COUNTY, NEVADA

Miscellaneous Complaint COURT MINUTES October 10, 2013
D-12-470239-U Fletcher Jones, Jr., Plaintiff(s),

I:Zf;rteﬂy Jones, Defendant(s).
October 10, 2013  8:30 AM Motion to Compel
HEARD BY: Nathan, Gayle COURTROOM: Courtroom 14

COURT CLERK: Kathleen Boyle

PARTIES:
Fletcher Jones, Jr., Plaintiff, present James Jimmerson, Attorney, present
Harrison Jones, Subject Minor, not present
Hayden Jones, Subject Minor, not present
Kimberly Jones, Defendant, present John Jones, Attorney, present

JOURNAL ENTRIES

- PLAINTIFF'S MOTION TO COMPEL THE PRODUCTION OF KATHRYN STRYKER WIRTH'S
ENTIRE FILE; FOR USE OF THE CALIFORNIA DEPOSITION AND HEARING TRANSCRIPTS OF
THE PARTIES FOR ALL PURPOSES UNDER THE RULES AND LAW

Mr, Jimmerson was aécompanied by co-counsel, Shawn Goldstain, Philip Seastrom, and Ryan
McIntire. Mr. Jonies was accompanied by Michelle Lobello,

Mr. Jimmerson was provided with a copy of Defendant's Opposition before the hearing, and was
given an opportunity to review the Opposition prior to the commencement of the hearing,

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTION TO COMPEL THE PRODUCTION OF
KATHRYN STRYKER WIRTH'S ENTIRE FILE; FOR USE OF THE CALIFORNIA DEPOSITION AND
HEARING TRANSCRIPTS OF THE PARTIES FOR ALL PURPOSES UNDER THE RULES AND
LAW; FOR ATTORNEY FEES AND COSTS; AND OTHER RELATED RELIEF AND
COUNTERMOTION FOR ATTORNEY FEES AND COSTS FILED IN OPEN COURT.

The Court noted this matter was on calendar on an Order Shortening Time.

| PRINTDATE: | 10/14/2013 | Page1of 5 [ Minutes Date: | October 10, 2013
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+12-470239-U

Argument by counsel.

The Court FINDS, based on all the papers and pleadings it has reviewed, it appears to the Court the
Defendant continues to raise the issue that she did not consider Ms. Wirth to be her attorney at the
time in 1998, she entered into these agreement; therefore, this is a iriable jasue that the Court balieves
will be brought before it, and it goes to the validity of the agreements. Plaintiff is requesting a
declaratory judgment from the Court that the three agreements are enforceable.

Mr. Goldstein will provide the Court and Mr. Jones, with the Discovery Commissioner's opinion with
regard to which objections as to depositions are proper and which objections are not proper.

COURT made FURTHER FINDINGS and ORDERED, the following;

1. Plaintiff's Moton as to the Privilege Log is GRANTED, The twelve documents, which were not
produced, and the log, shall be delivered to the Court's chambers for in camera review by noon on
¥riday, 10/11/13. The Court believes any strategy information should be redacted from the
documents; therefore, it will redact any information it believes should be redacted, and it will release
the redacted documents,

2. Mr. Jones shall have an opportunity to file pleadings addressing due process, by Friday, 10/11/13
at 4:00 p.m., in response to the Supplement filed by Plaintiff.

3. The Court will issue an Order by Monday, 10/14/13, as to whether or not the Court should issue
an order that objections will be reserved for trial during the deposition of any witnesses in this case,
other than objections that go to privilege.

4, The Court rules any deposition transcript or trial transcript may be used in this case-in-chief, in the
fashion addressed on the record by Mr. Jimmerson, whereby instead of calling the party or a witness,
the transcript may be used instead. Designated portions of the transcripts shall be exchanged by
1/7/14. Any cross-examined portions of the transcripts will be exchanged by 1/23/14.

5. Requests for attorney fees shall be DEFERRED to the time of trial,

6. Mr, Jimmerson shall prepare the Order. Mr. Jones shall sign off as to form and content,

INTERIM CONDITIONS:

FUTURE HEARINGS:
Canceled: October 10, 2013 8;30 AM Motion to Compel

Qulober 17, 2013 9:00 AM Status Check

| PRINTDATE: | 10/14/2013 | Page 2 0f 5 Minutes Date: | October 10, 2013
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D-12-470239-U

Nathan, Gayle
Courtroom 14
Tait, Lucinda

Canceled: October 17, 2013 9:00 AM Mation to Compsl

Canceled: October 17, 2013 9:00 AM Motion to Compel

Reason: Canceled as e result of a hearing cancel, Hearing Canceled Reason: Vacated - per OST
Nathan, Gayle

Courtroom 14

Tait, Lucinda

Canceled: November 08, 2013 1:30 PM Maotion ta Compel

Reason: Canceled us the result of a hearing cancel, Hearing Canceled Reason: Vacated
Courtroom 24 :

Beecrofi, Chris A, Jr.

Beecroft, Chris A, Jr.

Canceled: November 21, 2013 9:00 AM Status Check

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Courtroom 14

Nathan, Gayle

Talt, Lucinda

Canceled: November 21, 2013 9:00 AM Status Check

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - per
Judge

Courtroom 14

Nathan, Gayle

Tait, Lucinda

November 21, 2013 10:45 AM Status Check
Nathan, Gayle

Courtroom 14

Tait, Lucinda

December 19, 2013 9:00 AM Status Check
Cowrtroom 14
Nathen, Gayle
Tait, Lucinds

Tanuary 23, 2014 9:00 AM Status Check
Courtroom 14

Nathar, Gayle

Tait, Lucinds

February 05, 2014 1:30 PM Evidentiery Hearing
Nethan, Gayle

Courtroom 14

Tait, Lucinda

February 05, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle

Courtroom 14

Tait, Lucinda

PRINT DATE; ] 10/14/2013 I Page 3 of 5 Minutes Date: ] QOctober 10, 2013
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D-12-470239.U

February 07, 2014 2:00 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 14
Tait, Lucinda

February 07, 2014 9:00 AM Evidentiary Hearing
Nethan, Gayle

Courtroom 14

Tait, Lucinds

Fehruary 12, 2014 1:30 PM Bvidentiary Hearing
Nathan, Gayle

Courtroom 14

Tait, Lucinds

February 13, 2014 1:30 PM Evidentiary Hearing
Nathar, Gayle

Courtroom 14

Tait, Lucinda

February 14, 2014 2:00 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 14
Tait, Lucinda

February 14, 2014 9:00 AM Evidentiary Hearing
Nathan, Gayle
Courtrocom 14
Tait, Lucinda

February 19, 2014 1:30 PM Bvidentiery Hearing

Nathem, Gayle
Courtroom 14
Tgit, Lucinda

February 20, 2014 1:30 FM Evidentiary Hearing
Mathan, Gayle

Couriroom 14

Tait, Lucinds

Febmary 21, 2014 2:00 PM Bvidentiary Hearing
Nathan, Gayle
Courtroom 14
Tait, Lu.PMda

February 21, 2014 9:00 AM Evidentiory Hearing
Nethan, Gayle

Courtroom 14

Trit, Lucinda

February 26, 2014 130 PM Evidentiary Hearing
Neathan, Gayle

Courtroom 14

Tait, Lucinda

February 27, 2014 1:30 PM Evidentiary Hearing

PRINT DATE: | 10/14/2013 | Page 4 of 5 | Mirnutes Date:
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Nethan, Gayle
Courtroom 14
Tait, Lucinda

February 28, 2014 2:00 PM Evidentiary Hearing
Nethan, Gayle
Courtroom 14
Tait, Lucinde

February 28, 2014 9:00 AM Evidentiary Heering
Nathan, Gayle
Couriroom 14
Tait, Lucinds

March 11, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 14
Trit, Lucinds

March 12, 2014 9:30 AM Evidentiary Hearing
Nethan, Gayle
Courtroom 14
Tait, Lucinda

Merch 13, 2014 1:30 PM Evidentiary Hearing
Nuthan, Gayle

Courtroom 14

Tait, Lucinda

March 14, 2014 9:30 AM Evidentiary Hearing,
Nathan, Gayle
Courtrcom 14
Tait, Lucinda

PRINT DATE: | 10/14/2013 [ Paga 5 of 5
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TRANS

FLETCHER JONES, JR.,

¢ | o

FILED
DEC 18 2013

GESHK%FCOUHT

ORIGINAL

EIGHTH JUDICIAL DISTRICT COURT

|
FAMILY DIVISION
CLARK COUNTY, NEVADA

s

Plaintiff, CASE NO, D-12-470239-U
vs, DEPT. T
KIMBERLY JONES, {SEALED)

Defendant.

BEFORE THE {HONCRABLE GAYLE NATHAN
DISTRICT COURT JUDGE

et e e A T e el ™ gt e et

TRANSCRIPT RE: ALL PENDING MOTIONS

THURSDAY, OCTOBER 10, 2013

D-12-470239-U JDfIwJES 10/10/2013 TRANSCRIPT (SEALED)
VERBATIM REFDRTI?\EG & TRANSCRIPTION, LLG {520) 303-7356

3
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APFPEARANCES ;

The Plaintiff:
For the Plaintiff;

The Defendant:
For the Defendant:

1y
._J"

"

NOT PRESENT

JAMES JIMMERSON, ESQ.
SHAWN M. GOLDSTEIN, E5Q,
PHILTY SEASTROM, ES5Q.
RYAN McINTIRE, ES5Q.

415 5. Sixth St,, #100
Las Vegas, Nevada 89101
{(702) 38B-7171

NOT PRESENT

JOHN JONES, ESQ.

MICHELLE LOBELLO, ESQ.
L0777 W. Twain Ave., #300
Las Vegas, Nevada 89135
(702) Be5o-8801

D-12-470238-U J;ONES 10/10/2M3 TRANSCRIPT (SEALED}
VERBATIM REPORTING & TRANSCRIPTION, LLC (520} 303-7358
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the parties to keep the c

I don't know, 15 days of
have --
MR. JIMMERSON;
THE COURT: All
trial. In this case, the

case management on all is

trial and pretrial issues.

that Plaintiff is not amb
asking for corders. These
discovery matters. And i

Court for further orders.

And the Court e
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filed and reading it and
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night so that the matter

=

tters going on in two different

equire a lot of case management here,
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ase on track.

I have designated aoh,

trial, maybe not full days, but some

11 fulls days over 15 days.
right. 15 days full and half for

Court finds requires a great deal of
sues, discovery issues as well as

And the Court specifically finds
ushing the Defendant in this motion
are pretrial matters, they're

t's appropriate to bring it to the

xtended every courtesy it could in
ition from the Defendant that wasn't
-~ and absorbing it and providing
ad not been available to read it last

was squarely before the Court. I

even filed it in open ceourt so that it was a filed document

that I could read and rulle on today,.

S0 I -- I believe that

I'm giving courtesies to both sides and being as graciocus as I

can in moving this case dlong.

B-12-470235-U Jll'.‘rNES 10110/2013 TRANSCRIPT {SEALED)
VERBATIM REPORTING & TRANSCRIPTION, LLG {520) 303-7356
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211 right.

the Defendant's oppositioen.

And —-—- and you know what,

I was reading

I was actually kind of nodding my

head thinking to myself a&s I read along at 7:00 o'clock last

night well, you know, they're making a good argument here. I

mean, they're making a gc

to Page 7, Line 24 talkir

that she was told Ms. Wirth was her attorney.

od argument, And I -- and then I got

g about Ms. -- Ms. Jones' declaration

And I really

think that that's the heart of -- that's part of the heart of

what I'll be deciding whe
to the validity of these
And, you know,

understand Defendant has

their perception of thei:

n it comes to trial, because it goes

agreements.

when Defendant argues -- I -- I
-~ you know, has -- Defendant has
> gase and their -- their trial

strategy on their case and Plaintiff has their strategy of

their case and sometimes

the others.

there is -- each does not recognize

So -- the other strategy.

But T understand what Plaintiff is saying to me.

Plaintiff is saying ~- you know, in one document she says Ms,

Wirth was her attorney and in ancther document she says she

wasn't.

And but it's really the Court.

The Court has to have

sufficient evidence before it when this massive case, massive

only because the number 0f lawyers and the amount of time

that's been put into it,

and if I have this contrariness,

comes before me in February. And ~--

well, she was -- you know, I

D-12-470238-U JONES 10/10/2013 TRANSCRIPT (SEALED)
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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wvas told that this was m)
documents I have, well, }

her about this pretrial,

@

} lawyer and -- and then in other

/ou know, yes, I went in and talked to

I really do need more information on

whether or not an attorney/cliént relationship formed way back

in 1990 something.

And so for that reason,

motion as to the privilege log.

were not produced deliver
course, for in camera re\

with you that sometimes,

letters a strategy that might be down the road.

you.

I'm granting the Plaintiff's
I want the 12 documents that
ced to my chambers, not filed of

riew. And Mr. Jones, I -- I agree

you know, as lawyers we put in our

I agree with

And I think that I would be inclined that if that

strategy appears in the

—— 1in the documents,

I would be

inclined to redact that strategy, because it's only the

current time frame of when they're discussing the prenup what

should go in the prenup,

what shouldn't go in the prenup and

their relationship as attorney/client that would be relevant

at the time of the hearing.

And so I would

would -- I would be inclined to redact that.

information that I think

be loocking for -~ for that and T
o if I see

is approprizte for redacting, T will

copy the documents and redact them and release the redacted

versions,

D-12-470239-U JONES 10/10/2013 TRANSCRIPT (SEALED)

VERBATIM REFOR

TING & TRANSCRIPTION, LLC (520) 303-7356
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GAYLE NATHAN
DISTRICT JUDGE

FAMILY DIVISIGN, REPT T

Electranically Flled
10/14/2013 08:42:17 AM

ORPR W‘- ;g.z!;&ww_

GLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
Flgtcher Jones, Jr., Plaintiff(s). CASE NO: D-12-470239-U

Vs, DEPT.:T

| ORDER:

Kimberly Jones, Defendant(s).
ORDER FROM HEARING

TO: LITIGANTS AND THEIR COUNSEL

YOU WILL PLEASE TAKE NOTICE that the Court having taken under
advisement the issues of (1) the Plaintiffs request for an Order relative to
Defendant's Depasition and (2) the Plaintiff's request for the release of 12 additional
documents produced by attorney Kathryn Stryker Wirth and set forth on the Privilege
Log of Kimberly Jones ;

"The Court having reviewed Defendant's Opposition to Plaintiffs Supplement and

said Priviege Log and produced documents, makes the following FINDINGS and

1. The Court finds that the following documents are relevant to the issue of
whether there existed an attomey-client relationship between Ms. Wirth -and
Defendant, Document 4; Document 2; Document 3 (Redacted); Document B,

Document 9; and Doocument 12

1

LA VEQAB, RV BIHDi-2408
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2. The Aforementioned doouments will be made available BY Chambers to
Plaintiff after Noon on Monday, October 14, 2013; the Court will retain the Privilege
Log as a Left Side Filing until the case is concluded; Plaintiff shall copy and provide
to Defendant the Documents the Court has released no later than at the

commencement of Defendant’'s Deposition,

e 9 1 @ th B W e

3. As to Plaintiffs request that the Defendant's counsel not be permitted to

juy
=

instruct their client not to answer a question on relevansy grounds, NRGP 30 (d)(1)

[y
[

permits a party to instruct a deponent not to answer only when necessary to preserve

ok
2" ]

a privilege, or enforce a limitation directed by the court, or to present a motion under

et
2 W

paragraph (3).

btk
[~V |

4.  This Court is ordering that there shall be NO FILED MOTIONS under NRCP

[y
~

30(d)(3) during Defendant's Deposition; This Courf will hear ORAL MOTIONS that

=1
= -}

may be necessary from time to ime at Noon and 3 PM of each day of Defendant’s

=}
=

Deposition or as may otherwise be arranged with the Court. Said Oral Motions will be

> T |
b T —]

{| on the record and arranged by the moving party with Chambers.

NN
W ™ .

5. IT IS FURTHER ORDERED THAT THE DEPQSITION SHALL NOT BE

™
"

SUSPENDED OR TERMINATED PENDING THE DECISION ON THE QRAL

b
n

MOTION. Counsel are instructed to move to a new area of inquiry unti the Court may

bt
3

hear the oral motion(s).

]
~1

28

QAYLE NATHAN
DIETRICT JUDGE

FAMILY DVIBION, DERT. T
LAS VEGAS, WV BB101-24R8
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1
2
3 6.  Counsel and or the Party will be sanctioned if the Court deems the motion to
1 be frivolous or for the sole purpose fo frustrate or delay the taking of Defendant's
5| deposition in an intelligent, orderly, fashion or if the Court deems the question to be
6 |) for the sole purpose of annoying, harassing or oppressing the Defendant.
7
8 7. Al OBJECTIONS are preserved for trial; Defendant is not entitled to ohject
9
on relevancy grounds for the purpose of delaying or interfering with the deposition
10
1 because she believes a question is not relevant, that objection will be heard at time of
12 trial and ruled on.
13
14, 1T 1S SO ORDERED
5
1 DATED this 14th day of October, 2013,
16
- /—LAS'A /( /(/\
18 - A .
GAYLE|NATHAN
19 DISTRE:T JUDGE, DEPT T
20|| Prepared by the Court
21,
22
23
24
25
26
27
28
GAYLE NATHAN
DISTRICT JUDGE
FAMILY GIVIBIGN, DEFTL. T . 3
LAD VEGAS, NV 05101-2408
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FILED
TRANS NOV 2 0 2013

ORIGINAL s

EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISICHN
CLAREK COUNTY, NEVADA

FLETCHER JONES, JR.,

Plaintiff, CASE NO., D-12-470239-0T
Vs, DEPT. T
KIMBERLY JONES, {SERLED)

Defendant,

BEFORE THE HONORARELE GAYLE NATHAN
DISTRICT COURT JUDGE

TRANSCRIPT RE: STATUS CHECK

THURSDAY, OCTOBER 17, 2013

D-12-470238-U JONES 10/17/2013 TRANSCRIPT (SEALED}
VERBATIM REFPQRTING & TRANSCRIPTION, LLC (520) 303.7356
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AEPEARANCES :

The Plaintiff;

The Defendant:

For the Plaintiff:

For the Defendant:

NOT PRESENT

JAMES JIMMERSON, ESQ,
PHILIF SEASTROM, ESQ.
{Telephonically)

BRUCE COOPERMAN, ESQ.
(Telephonically)

415 5., Sixth sSt., #1100

"Las Vegas, Nevada 89101

{702) 388-7171

NOT PRESENT

JOHN JONES, ESQ.

MICHELE LOBELLO, ESQ.
JEFFERY STURMAN, ESQ.
{Telephonically)

10777 W. Twain Ave., #300
Las Vegas, Nevada 89135
(702) B869-8B01L

D-12-470238-U JONES 10/17/2013 TRANSCRIFT {SEALED}
VERBAT!M REPORTING & TRANSCRIPT!ION, LLC {520) 303-7356

PA 00102



10
11
12

14
15
16
17
18
19
20
21

22

24

31st, 1998. There's nc statement of services rendered during
this period of time from the last statement to this statement,
and it just carries forward the total due.

MR, JIMMERSON: Fine.

THE COURT: There's -~ there's no act.

MR, JIMMERSON: Fine,

THE COURT: TI'm representing -- I'm reading from it.
There's no --

MR. JIMMERSON: No entries.

THE COURT: -~ activity.

MR. JIMMERSON: Fine,

THE COURT: And so I -~

MR. JIMMERSON: Fine.

THE CQURT: -- I didn‘t --

MR. JIMMERSON: Thank you. We didn't know.

THE COURT: It was not helpful to release it. I
didn't release it. On the issue of the letter, I'm -- I'm
still not inclined to release it just -- I released the first
page which was relevant to the issue as to whether or not
there may or may not be an attorney/client privilege
relationship between Ms. Jones and Ms. Worth. The first page
I thought went to that issue. The part of the second page
that I released I believed went to that -- that issue,

MR. JIMMERSON: &nd so you understand her testimony,

D-12-470238-U JONES 10/17/2013 TRANSCRIPT {SEALED)
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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Your Honor, is I never gave her any of the informatilon in
those two pages. I never told her I grew up in Wyoming. I
never told her that I moved to Arizona. That's her testimony,

THE COURT: &and sc when it comes before the Court,
if it comes before the Court, then the lssue will be who is
credible, Ms. Worth testifying --

MR, JIMMERSON: Correct.

THE COURT: -- that Ms., Jones gave her this
information or Ms. Jones testifying that I never spoke to Ms,
Worth and gave her the --

MR. JIMMERSCN: Exactly.

THE COURT: -- this -- this information which
includes --

MR.. JIMMERSON: A lot of detail.

THE COURT: -- you know, 1f she worked for a
healthcare company --

MR. JIMMERSON: Correct.

THE COURT: -- she was a paralegal and -- and the
other stuff. And the rest of the letter --

MR, JONES: BSome of which is ~--

THE COURT: -- counsel --

MR. JONES: -- cowpletely inaccurate,

THE COURT: The rest of the letter goes to strategy

and analysis. It does not go to whether or not there was or

D-12-470238-U JONES 10/7/2013 TRANSCRIPT (SEALED)
VERBATIM REPORTING & TRANSCRIPTION, LLC {520) 303-7156
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(3 (.
may have been or may not have been an attorney/client
relationship between the parties. It's attorney strategy in
my view and I'll not release it,

The last page that I released was the -- next to the
last page and in this page I thought it was -- 1t may or may
not be helpful in establishing whether or not there was an
attorney/client relationship, because the last sentence of
that paragraph states I will discuss these with you in detail
during our next meeting. So --

MR. JIMMERSON: Right,

THE COURT: 8o I'm just not inclined to release any
-- anymore of that letter, Mr. Jimmerson,

MR. JIMMERSON: Thank you, Your Honor.

THE COURT: &And I -~ I thought the pertinent parts
were released to you and I'm maintaining the rest of the
privilege.

MR. JIMMERSON: We appreciate it., And in light of
the extraordinary testimony of her, then you'll -- vyou will
have that -- that chance to review the credibility of parties
if the matter is not resolved before you,

THE COURT: Okay. So I have addressed your reguest
for one more day of a deposition, I'm ordering four hours.
And that Mr. Jones' deposition will not be delayed for

additional time with Mrs, Jones. And I --

D-12-470238-lt JONES 10/17/2013 TRANSCRIPT (SEALED)
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356
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‘(A-l} the pqst—mantal agreement, page ‘22 paragraph 10.9; desmeNavadatthe

SUPERIOR COURT OF CALIFORNIA
FOR THE COUNTY OF ORANGE

MINUTE ORDLR
January 30, 2014

Dept: L4 ’
Judge: Ronald Kreber - Clerk: Diane Ruiz
Bailiff: : Nore Reporter: Nome
Case Category: DC Dis_sollltion with Child
Cagse Number: } 12DQ00041 ‘ ~ Case Nme: Jones v Jopes Jr-
Event Info: T - Casusa] Docliet Info:
Code - Description - - -+ - = —"s--»-File Pale~—. -Ssq - Fdlng'i’irrty e e v e

Docket Info: 0 MNI0Z

APPEARANCES:  Nope .

r

‘The courl: wn[l refer to the partles by their fi rst names The court is not mtend]ng

d}srespect as this is. being done for t!anty c
sem TS TNV :.-}‘ .':."."."' -5; S BT L

Petrtr,gner, Kimherlu Jpnes, j[(rmberly), filed a Motlon for Summary Adjudrcatioﬂ
September 27 2013 in California. Klmberiy argued ‘that thethts Couﬁ.'hds Thrisdictod

1

-over pending issues. regarding the.three-agreements, : the post-marital agreement that
~ - directly. reiated to issues that are hefore this court, Includmg pruperty, and thei issues

upon whrch this court reserved jurlsdiction,

Kimberly proceeded to argue before the Court that Respondent, Ted Jones {Ted), has
“snookered” Kimberly. Into anottier proceeding in-Nevada. Ted filed a Motion for

Summary Adjudlcation in Nevada, after; Kimberly filed her motion In this Court, as a

Nevada statute alldws for an &drlier hearing’ than was schieduledin the Cahfornla courts

The court of Nevada allows a hearing as soon.as 10 days after filing..

Klmberiy argues that sectron 8:1 and 3 4 in- the post~rnart1al agreement states that
jUrlsdlctron is where the children [we, which is-Californfa. Further, Kimberly states this

Court should. havejurlsdrctlon over preHminary matters and.that Junsdictlon shnuld rest

'-lu

rh,tqal 4=

e a, e

where. the f rst motipn 1v\zag fil led that adclressed the dlspu’ced 1s§ue h ;1‘ o
b S O

':“‘\c"-"tvl-

_Klmberly has. three arguments bet'ore‘the Court regardlngthtz‘ issue’of juhs’dr&“itan FRirst

jurisdiction where issues.arg to e resolved. Second [A-2), on page 19, “the Courtand

’ partres dsssulutlon or ‘divoree action: has ]UJ‘ISd!thOH to order payment of alrmony or

spousal support.” Third {A-3), page 17 section 3.4 of the martial setilemetit agreement
1/30/14 - : MN102

1

. —
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states that “In the event a child support proceeding is transferred to the state where the
wife and the barl_:ies’ two minor children are then residing, under the terms of the
foregolng stipulation set forth in this section 3.4, the law of the state where wife and
the partles’ two minor children shall-apply and such state shall be the place andforum
and venue for such proceedings.” '

. Kiinberly contends this Court’s ruling, which states “over all other issues of the
marriage,” includes all other issues with the agreement and certainly support and
attorney fee Issues, Kimberly's counsel pointed out thatthe Nevada court had
jurisdiction, as the exact wording of the Califorila ruling tid not include exclusive
California jurlsdiction over other issues. ' i

Kimberly specifically cited the property sectlon of thie Pétitlon for Dissolution, filed

. January 31,2012, which-states that-“Respandentreguests-the assets-and~debts listed- — -~
below confirmed as separate property and ‘the total'nature and extent of the property
assets and debts are unknown are this time," which reserves Jurisdiction on thatissue
to the Califorria court. In addition, Kimberly argues that community and quasl- -
community property rights were also reserved to the California court. Kimberly pointed
out that Ted had checked 2 box-on June 17, 2013 sighifylng “there are no assets or dehts
subject to disposition by this proceeding” regarding the community property of the
couple. - e ' : ‘

In conclusion, Kimberly reﬁ'uests the Court grant the:Motion for Summary Adjudication
regarding California’s Jurisdiction and the validity of the three agreements, effectuating
exclusive jurisdiction in California for spousal-support, child support, and any related
Issués of the marriage. - ‘ . :

Kirh be_rjy’ s second i'ss_u.e \'Nit_hin the Mation fbrSumn’;ar\,( Adjudication, states that the
Nevada ruling regarding Petitioner Ted's Adjudication Order is aninterim order, subject .
to appeal; and is not subject 1o full'faith and credit in this court. ’ -

Kimberly further argues that Ted breached-the child:support agreé‘meut for $50,000 per .
month, as he failed fo make payment throughold the contractéd terip. T T

Ted responded to-Kimberly's Motion for Summary Adjudication in three-parts
requesting: (1) an Order denying Kimberly's Motlon for summary Adjudication, {2)-an -
Order granting full faith and credit to the Summary Jjudgment entered on December 10
in Nevada, and (3} an Order staying any and all further.proceedings in.California for this _
dissolution of marriage acfion that have pending litigation in Nevada. '

Ted has pending requests that th‘e,Neyada;courfIntetﬁret, verify, enforce'and find for .
declaratory reiief and specific performance. of the three agreements, including
interpretation of child support lssues, and grant the Motion for Summary Adjudication.- .

-
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. October 4, 2012, Ted filed for declaratory refief, validity, enforceabllity and specific
performance in Nevada, The Nevada judge denied Kimbérly's Motion to Dismiss.
Subsequently, August of 2013, the par_ties'hada status check i Nevada court where Ted
told the Nevada.Judge that he would file a Motion for Summary Adjudication inthe

Nevada court. Kimberly responded by filing a Motion for Sum mary Adjudication in

Californla September 27, 2013.

. Ted stipulates that the forum selection clauses in the three agreemen_ts should be
iitigated in Nevada and Kimberly’s Motion for Summary Adjudication is a breach of the
forum selectlon clauses. :

According to Ted; l{inﬁber!y triggered the forum election clauses In August of-2012

when she contested the validity of the agreements. Ted cfrted.f'speciﬁc language fromthé
prenuptial agréement noting: “this agreement shall be governed by, interpreted,” « ="
enforced, and construed under an accordance of statutory and case laws of the state of
Nevada as those laws exist and are in effect at the time of the execution of the

agreement. The existing laws of the state of Nevada should be binding in all respects

even if the parties shall hereafter be or. become tesidents.or domicile in.or own property

in a{icﬁzher state, county, or territory.. - - . - .

- The p:a;rties chose the Elghth ludicial District Court in Nevada in the County of Clarke as
the forum and venue for all proceedings hereunder and herewith submit to the '
Jurisdiction thereof, Thisis a binding choice of law, forum, and venue.”

Ted further argued that Nevada has jurlsdiction, as the parties were both residents of
Nevada at the time of the prenuptlal agreement; Kimberly held out she was a Nevada

- resident in the premarital agreement; and Kimberly tgastiﬂed August of 2012, under -
penalty and. perjury, that the premarital agreement was a product of fraud, duress, and
undue influehce, therefore enacting the agreements’ forum clauses. '

Ted contends that therels no such fanguage on page 2 line 27 though page 3 fine 9 that ..
Kimberly “reserved] Jurisdiction [t6 cdiiforfiia] Gver all is50es atherthan the iSsue of -
‘status’ of the parties’ marrage including, but not limited to, the validityand
enforceability of the premarital agreement, marital séttlement agreement, and post

- *'marital agreement.” Ted asserts that the parties’ three children have not always lived in
California; they have also lived.In tdaho. Therefore, the profier jurisdiction is not - '
automatically California. Further, witnesses are ‘mostlylocdted imNevada, the Nevada -
case has been going on for 15 moriths, and Ted s only s,ee_king'spéclﬂc.péj'fo_rmance and-

. Interpretation from that.court régarding the three agreements; Ted réserves all other ’
Issues to this Court, - e T

— e T4

Ted contends that the trial court may grant a stéy In a case'wherg the‘issq.es in the two
actions are substantially identical. Thomas v. Continental Ins. Co, (1967) 66 Cal.2d 738.

130014 ~ . MN102 ‘ 3
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746-747. The court may consider certain factors: {1) the importance of discouraging
litigation designed solely 10 harass the adverse party, However, Ted asserts he is not
harassing Kimberly;.(2) the importance of avoiding unseemly conflicts of the courts of
other Jurisdictions. Here, Kimberly Is the party conflicting the Nevada ruling by filing in

. california; and (3) whether the parties’ rights can best be determined by the other court
because of nature of subject matter. Ted contends the agreements were negotiated,
entered into, and executed in Nevada, under Nevada law that existed at that time.

. - Accarding to Ted, if the agreements are found valid and enforceable, that includes the -

- forum selgcti'on‘clauses that the matter is supposed 1o be litigated in Nevada. The
parties have complied and filed the irfitial witness list in Nevada, provided document
disclosures in‘accordance with Nevada rules of civil procedure, and heard multiple
status'chécks in Nevada. {f l@imberlv’s Motioris going to be grantedfthis wil cause high

cost and duplication, -
Ted concludes by as'klng for denial of Kimberly's Motion for Summary Ad]udication, that
this Court grant full faith and credit to the Summary Judgment and that this Courf stay
ahy and all further proceedings in California, to the extent of the Issues regarding-
discoveiy, validity, and enforceabllity of the agreements. ' '

Kimberly responded that the Stay Order Ted requested is broader than asserted to the
court. Paragraph 3 states, “an order staying any and all further proceedings in California
in the California marital dissolution. action... including any and all discovery which relates
to the validity enforcement, Interpretation...” which is clearly broader than Ted’s
counsel argued. In essence, the validity of the agreements afe not contested, the
‘Nevada court did not stay any proceedings in California or reserve exclusive jurisdiction.

" - The Nevada court merely stated that Nevada'may proceed. Kimberly argues California
shotild nat lose furisdiction just hecause a party has taken a matter to another '
jurisdiction. ' . '

Kimberly's argues Ted’s declaration june 21, 2012, that opposing counsel used.to induce
-this courtto exercise Its discretion and give him an early termination to allow for
- remarriage, stated “fny attorneys, and to miy kriowledge pEthidner’s Httorneys, shall -
_attempt to resolve all other issues including, but not limited to the validity and
enforceabllity of...the division of commuaity property... child and spousal support and
attorney’s fees and costs, If any.” Again, Kimberly is not contesting the agreements, |
 therefore filing in the Nevada court, when the Califomia Court has been dealirig with the
dissolution of marriage all along, is improper. Kimberly submitted arguments A1-A3
proposing the proper jarisdiction as-California. . '

Kimberly notes the relévant language for the agfgements'regldes in the prenuptial
agreement, page 25 numeral 12, and states, “in the event Kimberly seeks in any way to

set aside, impaif, or invalidate any of the provisions of this'agreement directly or
indirectly, as a condition precedent to the right to bring or maintain such action.” The -

1B S wmm2 . 4

PA 00109




provisfon continues to state what Kimberly has te forfeit. Kimberly argues, if Ted
“helieved [Kimberly] were seeking to impair; invalidate, or set aslde any of the
provislons ofthe agreement, [Ted] had the right to make a request 1o whatever court
that request of [Kimberly] was pending In to stay her. right to initiate this proceeding
.until she does what is required and that is the condition precedent, which is return or,
restore the money.” This is a condition precedent and-nat a condition subsequent for
damages. Kimberly states that the this Court need not concern itself with any issugs
. alleged regarding forfeiture, damage& in.Neyada, or awarding attorney's fees asa,
prevalllng party in Nevada, as these issues will be dealt with in Nevada. .

r

 iimberly contends that although Ted ménﬁioﬁagi he would-file.a Motion for Summary

Adjudication In Nevadd, it took him more than five wegks to dd se. Thus, Kimberly-filed - ’
a Motion for.Summary Adjudication-in California., Kimberly agrees with Ted, that Segtion " .

622 of the Evidence Code-says that litigation between partiés does not'permitto” .

_ contradict facts that are stated in an agreement in fitigation between themselves.
However, Kimberly argues there are exceptionsto 622, such as fraud. Both partfes knew
they did not live in Nevada; Kimberly testlfied that she asked for that to-be changed in
the agreements.and it was not. = - , -, -

-

Kimberly asserts Callfornia has exclusive jurisdiction over those ssu&s, shoutd not.

abandon those issues {support and attorney fees), nor alfow Nevada to make some kind -

* of orders that would appear to interfere with the Court’s unfettered discretion with
regard tothese'issues. : )

Ted responded that Kimberly contested the validity of the agreements in Aupust of
-2017. Ten months later, Kimberly said siie was not going to contest the agreement, but
Ted had aifready filed in Nevada October of 2012. Per Request for Adnilssion she denied
the premarital agreement as valid. Therefore, Ted purports thatA}ur'isdict'ion remains:

with Nevada.

This Court.denies Petitioner Kimberly's Motion for Summary Adjudjcation. This Couirt - -
fingds that California has e;'qgclpslyejui‘isiiictidnjn'snfaf as chjld support, spousal support,
and attorney fees. This Court holds that it will riot d
case, the Court in Nevada, It is essential that courts do not have differences of opinion
nor s It in the best interast of the judicial syster to create unseemly conflicts with the
courts of ather Jurisdictions. This Court flnds that Thamasv.ﬁ‘o;wtfngntu! ins. Co. 1s.
controlling In laying out the factors negessary to assesting whether stay is appropriate
where the Issues In two actions are substantially identical. Thomas v. Gantinental Ins.
‘Co. (1967) 66 Cal.2d 738. 746-747. Thomas suppatts denying Kimberly's Request for

Stay of all proceedings In the Nevada court, even.though.this Court might have pending -

guestions. Pursuant to'the aboyeprecedent arid discretion of this Couft we rule as
discussed. ' K o ’ Loe

1/30/14 - M2 - s

istiirBanother coutt’s ruling; Inthis *
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The Court den_les sanctions against Kiniberly. The Court denles the request for attorney
fees; - . . -

This Court would not grant fult FAITH.AND CREDIT to the Summary Judgment that Ted is
requesting. _ « :

* . This Court would not siav e'my.a.m:l all proceedings in California, The Court does not
intend to interfere with other Courts. ~ ' .

The Court belleves the matter that set in this Court.on March 2nd and 3rd should be
continued. | : . ‘

4

Koladny Law Group - ' Seastrom-&Seastro[ﬁ- :

' Attn: Stephen Kolodny - * - -Atin: Phillip Seasttom =" " 7
9100 Wilghire Blvd, 9" F1 West 4695 Mac Arthur Ct #1450

Beverly Hills, CA 90212 - - Newport Beach, CA 92660

CLERK'S CERTIFICATE DF MAILING.(CCP 1013a) - | certify that | am not a party to this cause, over 18, and
that a copy of this document was mailed first class postage prepald 1n'a sealed envelope addressed as
. shown. Malling and-execution of this certlficate ¢ccurred on 1/31/14 in Orange, Callforifa,. .

ALAN CARLSON, Clerk of the Court

By: - .
&\m—h‘ﬁ‘\
CEFJTY OLERK
T TGS R T -
130014 o MN102 - - - 6
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INTRODUCTION

This Court was recently made aware of and Order issued by the Honorable Ronald
Kreber, the presiding Judge in Ted and Kimberly’s California dissolution case, on January 30,
2014. Judge Kreber has held:

1. “This Court finds that California has exclusive jurisdiction in so far as child
suppart, spousal support, and aﬁomey fees.”

2, “This Court would not grant full FAITH IN CREDIT to the Summary Judgment
that Ted is requesting,”

This Court has already ruled on Count I of Ted’s Complaint, which was unopposed and
unchallenged by Kimberly, when it entered its Decision and Order on December 12, 2013,
confirming that the three Apreements were valid and enforceable. In its most recent ruling on
Kimberly’s Motion for Summary Judgment, dated January 30, 2014, the Court stated that the
only claim remaining to be tried was that regarding Specific Performance as set forth in count II
of Ted’s complaint. The order made clear that the Court would not be entertaining relief for any
other cause of action. Although Ted has tried to convert his two count complaint for a
determination of validity (Count I} and Specific Performance I(Count 11) into one which also
mncludes a declaration of the parties’ rights and breach of contract, claims which have never been
pleaded, this Court has confirmed in its January 30, 2014 Decision and Order, that ONLY the
issue of specific performance is proceeding to trial. Now, the Court’s inquiry at trial is limited to
whether Specific Performance of the three Agreements can or even should be granted to Ted.
This Trial Brief will therefore focus on the facts and law which conclusively establish that Ted is
not entitled to Specific Performance and that he certainly is not entitled to the relief he is seeking
from this Court.

As the Court considers the wezlth of legal authority set forth herein, some of which it has
seen before, it must remember that in his briefing and pleadings, Ted has never been able to
adequately respond to or distinguish the authorities cited by Kimberly. Even when the Court has

made specific inquiries about specific issues, Ted has been unable to defend his positions. While
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Ted has felt comfortable simply instructing the Court that it has the authority to grant the relief
he seeks, he has never given the Court any citation to Nevada case law that would allow the
Court to do so.

Specific Performance, as a remedy, is a rare and unique legal concept with narrowly
drawn parameters and very specific requirements. Ted has asked this Court to ignore the
principals of law upon which his sole remaining cause of action relies. Ted has tried
misdirection and deception to persuade this Court that it can grant him the unpleaded relief he
seeks. Fortunafe]y for this Court, Kimberly presents herein, overwhelming Nevada authority,
which if followed by this Court, will make its decision far less complicated than Ted argues it is.

In addition to the analysis regarding the failure of Ted’s claim for Specific Performance,
this Brief will also address and discuss Kimberly’s other defenses so that a clear record of the
improper nature of Ted’s ever-changing positions before this Court and the California Court is
established. So that the District Court Record is complete, Kimberly incorporates all prior
motions and briefs submitted in support of her positions in this action by reference.

11.
PROCEDURATL HISTORY

Although a complete recitation of the procedural history of this case would result in this
Brief being far from brief, there are a few crucial facts and events in both the California action
and Nevada action which require this Court’s specific attention. These essential and undisputed
facts are as follows:

1. On November 18, 2005, Kimberly files for dissolution in California.

2. On December 30, 2005, Ted files for divorce in Nevada.

3. ° The 2005 cases are eventually dismissed.
4. The parties execute their Marital Settlement Agreement on December 13, 2006,
5. The parties execute their Post Marital Agreement on December 12, 2007 with an

effective date of January 1, 2007.
6. January 4, 2012, Kimberly files for dissolution in California.

7. January 31, 2012, rather than filing a competing divorce action in Nevada, Ted
Page 3 of 47
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files an answer in the California dissolution action.

8. The parties litigate divorce issues such as child custody, pendente lite support and
discovery in California.

9. Ted files his Motion for Bifurcation in California.

10.  Inhis Motion and the Reply to the Opposition filed by Kimberly, Ted testifies, via
declarations, that the California Court would retain jurisdiction c;ver all issues of the marriage
including but not limited 1o Property, Spousal Support, Child Support, and Attorney Fees,

11. Under (_Za]ifomia law, Ted could have never been granted his status divorce
absent his agreement that California would retain jurisdiction.

12, After 10 months of California litigation, and shortly after the contested hearing at
which Ted is granted his bifurcated divorce, Ted files his Nevada Complaint on October 4, 2012,

13. The two causes of action contained in Ted’s Nevada Complaint are for
Declaratory Relief seeking confirmation that the Marital Agreements signed by the parties are
valid and enforceable (Count I) and for Specific Performance of the Apgreements (Count I1),

14. Ted's Nevada complaint did not set forth a cause of action for the interpretation of
the three Agreements or a Declaration of the parties’ rights and obligations under the
Apgreements.

15, Ted’s Nevada Complaint did not set forth a cause of action for breach of contract
seeking money damages. In fact, Ted’s Complaint unequivocally states that money damages are
insufficient.

16.  Ted has never filed a Motion to Amend his Complaint to include causes of action
for interpretation/declaration of rights or breach of contract.

17. This Court’s decision and order denying Kimberly’s Motion for Summary
judgment states that the only cause of action to be tried is Ted’s claim for Specific Performance.

18. - The California Order regarding Kimberly’s California Motion for Partial
Summary Judgment was issued January 30, 2014, confirming the California Court’s exclusive
jurisdiction over child support, spousal support and Attorney Fees. This Order also confirms that

the California Court will not give full faith and credit to the Nevada Summary Judgment
Page 4 of 47
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Decision and Order.
1.
LEGAY. ANALYSIS

A. TED Is NoT ENTITLED TO ANY RELIEF FrROM TH1S COURT

1. The California Judgment of dissolution controls all issues of Property,
Support and Attorney Fees, :

On November 29, 2012, the Superior Court of California entered its judgment bifurcating
the parties marital status from “all other issues™ incident to the parties marriage, reserving, with
Ted’s consent, jurisdiction over all other issues in the case. Specifically, the Judgment,
consistent with Ted’s own prayer for relief in his Motion for Bifurcation discussed in Kimberly’s
Motion to Dismiss, contains the following provision which was a condition of Ted receiving the

bifurcated divorce he sought from the California Court:

(11)  The Court reserves jurisdiction over all other issues of the
marriage, including but not necessarily limited to, the nature, value and
extent of the community property and separate property, the division of
property, spousal support, attorneys fees, cost of litigation, and all other
matters which the court may delermine appropriate and within the scope
of its jurisdiction. (emphasis added)

The January 30, 2014 Order from the California Court further reinforces it.

There can be no legitimate dispute that “all other issues™ and “all other matters” actually
mean ALL. There is no other way to interpret this unambiguous court order than to conclude
that the division of property, the provisions for support and atiorney fees, which Ted claims are
before this Court, are reserved to the jurisdiction of the California court. There is no way this
Court can rule on Ted’s claim for Specific Performance of property and support issues when the
subject matter has already been judicially determined to belong to the California Superior Court.
What is so offensive about Ted’s position before the Nevada court, is that it was Ted’s that own
California petition that resulted in the foregoing order being entered which should now be

controlling all issues related to Ted’s improperly filed Nevada action.

NRS 17.350 states as follows:

17.350, Filing and status of foreign judgments

An exemplified copy of any foreign judgment may be filed with the clerk
Page 5 of 47
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of any district court of this state. The clerk shall treat the foreign judgment
in the same manner as a judgment of the district court of this state. A
judgment so filed has the same effect and is subject to the same
procedures, defenses and proceedings for reopening, vacating or staying as

a judgment of a district court of this state and may be enforced or satisfied
in like manner.

* The Califormia judgment which was filed in this action is res judicata regarding

jurisdiction over the remaining current claim that Ted seeks to litigate in Nevada.

jurisdiction over the subject matter of each of Ted’s “irial issues” to the Superior Court of

‘The Court in Mason v. Cuisenaire, 122 Nev. 43, 128 P.3d 446(2006) held as follows:

“The full faith and credit clause of the United States Constitution requires
that a final judgment entered in a sister state must be respected by the
courts of this state absent a showing of fraud, lack of due process or lack
of jurisdiction in the rendering state. Rosenstein v. Steele, 103 Nev. 571,
573,747 P.2d 230, 231 (1987); see also U.S. Const. art. TV, § 1.

The distnict court order made no conclusions as to the validity of the North
Carolina judgment and made no findings as 1o fraud, lack of due process
or lack of jurisdiction by the North Carolina court. Accordingly, it appears
that the district court implicitly determined that the North Carolina
judgment was entitied to full faith and credit,

It is important to note that Ted cannot challenge the judgment which

resulted from his own affirmative request before_the_California_Coust.

Similarly, the Court in Mizner v. Mizner 84 Nev. 268, 439 P2d 679 (1968)
held as follows;

Here, the parties were domiciled in California until their
separation. Presumably, the wife’s cause of action for cruelty arose out of
the husband’s conduct while they were living together. The interlocutory
judgment was entered by a court of genera] jurisdiction and carries with it
the presumption of validity. Milliken v. Meyer, 311 11.8. 457, 61 S.Ct.
339, 85 L.Ed. 278 (1940). We are not at liberty to ignore the construction
placed upon s 417 by the California courts. Rather, we must honor their
view. Farnham v. Farnham, 80 Nev. 180, 183,391 P.id 26 (1964);
Kraemer v. Kraemer, 79 Nev, 287, 290, 382 P.2d 394 (1963); Choate v.
Ransom, 74 Nev. 100, 323 P.2d 700 (1958); Sunmmers v. Summers, 69
Nev. 83, 241 P.2d 1097 (1952). The California judgment is entitled to full
faith and credit. Biel v. Godwin, 69 Nev. 189, 245 P.2d 997 (1952).

In the case currently before the Court, a Judgment of a sister state exists which reserves

California. This unequivocal finding and order must be given full faith and credit.

that a valid judgment of a sister state must be honored by Nevada courts. In City of Oalkland v.

Desert Outdoor Advertising, 267 P3d 48, 127 Nev Adv. Op. 46 (2011) the Nevada Supreme

This Court should honor the California Decree of Dissolution. This Court is well aware

Court held as follows:

iy
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Under the Full Faith and Credit Clause of the United States Constitution, a
final judgment entered in a sister state must be respected by the courts of
this state. See U.S. Const. art. IV, § 1; Rosenstein, 103 Nev. at 573, 747
P.2d at 231; Donlan v. State, 249 P.3d 1231, 1233 & n. 1 (201 1). “For the
States of the Union, the constitutional limitation imposed by the full faith
and credit clause abolished, in large measure, the general principle of
international law by which local policy is permitted to dominate riles of
comity.” Broderick v. Rosner, 294 U.S. 629, 643, 55 S.Ct. 589, 79 L.Ed.
1100 (1935).

To further the principle of comily, Nevada adopted the UEFJA in NRS
17.330 through 17.400. Under this act, a properly filed foreign judgment
has the same effect and is subject to the same procedures, defenses, and
proceedings for reopening, vacating, or staying as a Nevada district court
judgment, and may be enforced or satisfied in like manner. NRS 17.350.
Nevada’s UEFJA applies to all foreign judgments filed in Nevada district
court for the purpose of enforcing the judgment in Nevada. NRS 17.340;
NRS 17.350. The act defines a foreign judgment “as any judgment of a
court of the United States or of any other court which is entitled to Jull
Jaith and credit in this state.” NRS 17.340 (emphasis added).

Even if this Court enters orders as requested by Ted, the Nevada Judgment would remain
subject to attack in California prior to it ever having an opportunity to be enforced. The Court in

City of Oakland went on to hold as follows:

However, not all judgments are entitled to full faith and credit in Nevada.
Notably, “defenses such as lack of personal or subject-matter jurisdiction
of the rendering court, fraud in the procurément of the judgment, lack of
due process, satisfaction, or other grounds that malke the judgment invalid
or unenforceable may be raised by'a party seeking to reopen or vacate a
foreign judgment” 30 Am.Jur2d Executions and Enforcement of
Judgments § 787 (2003); see also Rosenstein, 103 Nev. at 573, 747 P.2d at
232; Marworth, Inc. v. McGuire, 810 P.2d 653, 656 (Colo.1991); Waoster
v. Wooster, 399 N.W.2d 330, 333 (S.D.1987) (quoting Baldwin v. Heinold
Commnodities Inc., 363 N.W.2d 191, 194 (S.D.1985)).

None of these stated objections exisi in this case — Plaintiff has never alleged that
California lacked jurisdiction to issue its Decree of Dissalution. In fact, it was Ted who sought
that Judgment énd proposed the orders réserw'ng jurisdiction that are relevant to the pending
issues. He affirmatively and vigorously sought the issuance of those Orders. As such, this Court
doing anything beyond entering an order that the Agreements are valid and enforceable and then

allowing the California Court to apply the property, support and attorney fee provisions of the

Agreements would be improper.

Iy
Page 7 of 47

PA 00118



BLACK & LOBELLO

10777 W. Twain Avenue, 3" Floar

Las Vegns, Nevada 89135
(702) 869-8801 FAX: (702) B69-2669

A4

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2. The Agreements Themselves Preclude the Relief Ted Seeks.

In addition to the existence of a valid California order, the Agreements themselves

require that California decide all of the provisions of the Agreements for which Ted now,
without ever properly placing them at issue in Nevada, seeks construction and interpretation.
According to his recent Nevada filings, Ted is asking this Court, despite the California order
regarding jurisdiction aver property, support and attorney fees, to make orders regarding the

following provisions of the three Agreements:
1. For the Court to apply the forfeiture clause contained in Section XII of the
Prenuptial Agreement such that Kimberly must, after the fact, pay Ted her

separate property assets. This is a property/spousal support issue.

2. That the Post Marital Agreement did not ratify and confirm Ted’s obligation to
pay $250,000.00 annually to Kimberly as her sole and separate property. These

- are spousal support and property issues relating to times in which Kimberly

lived in California.

3. For the Court to determine that the amount of Child Support that Ted agreed to
pay in the Marital Settlement Agreement (as ratified and reaffirmed by the Post
Marital Agreement) was not due prior to the subsequent filing of a divorce action.

This is a child support issue reparding children and parties who are all

residents of California. Jurisdiction over support issues is specifically reserved
to California, the undisputed state of the current residence of Kimberly, Hayden,
Harrison and Avery.

4, Ted’s réquest for attorneys’ fees. This issue is exclusively before the California
Court.

While each of the above issues is the subject of the on-going California action pursuant to the
Bifurcated Decree of Dissolution as stated above, all of the five issues are required to be
adjudicated in California, the undisputed residence of Kimberly and the children. As to child
support:

The California Orders, Nevada Law and California Law require ALL child support issues

are to be decided in California. In addition, Section 3.4 of the parties’ Marital Settlement
Page 8 of 47
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Agreement, on pages 17 and 18, states as follows:

Husband and Wife agree that in the event Husband, or his successors
[trustee(s), executor{s), or other personal representative(s) should file a
motion, petition, or other action in which the reduction of the amounts
of child support he is obligated to pay Wife, pursnant to the terms of
the present agreement is sought, in such event, all proceedings
regarding the same shall be commenced in the state and county where
Wife _and the parties two (2) minor children are then residing.
{Emphasis added)

Section 7.1 on page 17 of the parties’ Post Marital Agfeement reaffirms and ratifies

section 3.4 of the Marital Settlement Agreement as follows:

By the terms of the present Post Marital Agreement, Kimberly and Ted
hereby adopt, confirm, ratify, restate and agree to be bound by their
agreement for the payment of child support in the event of a divorce by
adopting paragraphs -3.2 through 3.4 of their Marital Setilement
Agreement dated December 13, 2008 at pages 9-18.

Section 7.1(e) of the parties’ Marital Settlement Agreement, at page 21, includes the
affirmative statement that “[i]t is Wife's intention after divorce to live primarily in Southem
Ca]ifomia‘ with the children.” It is undisputed that at the time Kimberly filed for divorce in
California in 2011 that she and the children were residents of California.

Issues relating to the child support and spousal support are required to be raised in the
state and county where Kimberly and the children reside. There is no dispute that California is
where Kimberly and the children reside.

Pursuant to Section 8.1 of the Post Marital Agreement, “The court in the parties’
dissolution or divorce action has jurisdiction to order the payment of alimony or spousal support
to Kimberly, in such amount(s) as the court deems appropriate.” California is the only court
exercising jurisdiction over the parties’ divorce and the division of property based upon the
content of Ted’s Answer (Response) to Kimberly’s California Complaint (Petition) as well as his
Motion for Bifurcation and related California Pleadings. As such, all issues regarding the
amounts paid to Kimberly, or to be paid to Kimberly, whether as a support or property payment,
are before the California court.
iy

iy
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3. Plaintiff Has Waived The Enforcement Of The Forum Selection Clauses
Reparding Dispositive Provisions Regarding Property, Support, Alimeny and
Attorneys® Fees.

The issue of whether a party waives its right to enforce a forum selection clause after
participating in litigation in a different forum has not been addressed in Nevada, However,
Federal and State courts have addressed the issue. Further, several courts analogize enforceﬁlent
of a forum selection clause to enforcement of an arbitration clause in their analysis. Thus, this
section will address these courts’ decisions as well as Nevada case law concerning enforcement
of arbitration clauses.

Some courts hold that allowing a defendant to enforce a forum selection clause after

litigating in a different forum is inefficient and a waste of judicial resources. In Sucampo

Pharmaceuticals. Inc. v. Astellas Pharma, Inc, 471 F.3d 544, 549 (4th Cir. 2006), the court held

that a defendant waives a forum selection clause if he does not raise the issue in his first
responsive pleading. The court stated that this would allow courts to efficiently dispose of cases
involving forum selection clanses and avoid wasting judicial resources, which would result if the

court would ultimately have to dismiss the case for it to be re-litigated in a different forum. Id.

Similarly, in Ferrell v. Allstate Insurance Co., 144 N.M. 405, 423, 188 P.3d 1156, 1174 :

(2008), some members in a class action suit against the defendant were parties to contracts that

contained forum selection clauses.. The court held that the defendant waived enforcement of the

forum selection clause because the defendant did not raise the forum selection clause as a venue

defense in its first responsive pleading. Id. at 1175. The court reasoned that allowing a defendant
to wait to assert the forum selection clause is iﬁefﬁcient and likely to result in a waste of judicial
resources, Id.

Also, a court should not enforce a forum selection clause if doing so would be

unreasonable. In Trident Labs. Inc. v. Merfll Lynch Commercial Finance Corp., 200 Cal. App.

4th 147, 155 (Cal. Ct. App. 2011), the court held that enforcement of a forum selection clanse
would have been unreasonable even though the plaintiff filed the lawsuit in a different forum
than that required under the forum selection clause.. The court reasoned that the defendant could

have moved to enforce the forum selection clause by filing a motion to stay or dismiss rather
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than litigating for approximately nineteen months, during which the defendant filed an answer
and cross-complaint, conducted discovery, and filed motions seeking relief from the courl. 1d at
155, 157.

In this case, the following uncontroverted facts establish Plaintiff's wajver of the right to
mvoke the Nevada Court’s jurisdiction.

1. Ted waited 10 months to invoke a forum selection clause.

2. Ted filed an Answer in California invoking California jurisdiction over .the
dispositive provisions of the Agreements he now asks this Court to rule upon.

3. Ted’s Petition for Bifurcation confirmed his invocation of California jurisdiction.

4, The Decree of Dissolution resulting from Ted’s Petition, confirms California’s
jurisdiction over property, support, and attorney fees,

Even more telling regarding the issue of waiver is Ted’s legal analysis regarding his
participation, for 10 manths, in the California litipation, which supporis his waiver of the forum
selection clauses. Ted claims that ijberly must show that Ted knew of his right to bring a
Nevada action, and that he either actually intended to waive that right or engaged in conduct
completely inconsistent with that right. (Reply, p. 21, 1. 9) Ted claims that Kimberly can prove
neither. This is a ridiculous and incorrect assertion. In fact, Ted’s position on this issue clearly
allows this Court once and for all dispose of Ted’s Nevada claims.

As to Ted’s awareness of his right to bring a Nevada action, Ted most certainly knew of
his rights. In 2005, both parties filed for divorce. Kimberly filed in California and Ted filed in
Nevada. Ted’s Nevada divorcg Complaint attached and specifically pled the validity and
enforceability of the Prenuptial Agreement; he doesn’t now get to say, “Whoops, please forget 1

_did that.” Qbviously Ted knew of his rights before he filed his California Answer in 2012 and
sought affirmative relief from the California Court via his petition for bifurcation.

As far as engaging in conduct completely inconsistent with his right 1o file in Nevada,
Ted fully participated in the California action for ten months. Ted entered into stipulations for
support, disposition of property and attorney fees, and he pleaded that property and support are

specifically before the California Court, He obtained multiple forms of affirmative relief
Pape 11 of 47
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regarding all issves that are the subject of the three Agreements. Most importantly, there is a
Dissolution Judgment which was rendered in California evidencing Ted’s many actions contrary
to his right to file in Nevada back in January of 2012 when Kimberly filed her Petition for
Dissolution in California. Ted should have mnoved to abate or dismiss certain aspects of the
Califormia action—he did not do that.

4, Ted Is Judicially Estopped From Asserting His Claims Before Any Court
Other Than The Superior Court Of California, Orange County.

All of Ted’s alleged issues for trial, which are not legally supportable or .va]id (as set
forth hereinafter) deal with issues of Property, Child Support, Spousal Support and
Attorney Fees. In addition to Ted obtaining his judgment of divorce conditioned on California
having jurisdiction over all of the foregoing issues, Ted has signed two (2) separate Declarations,
under penalty of perjury, which confirm to the California Court, jurisdiction and authority to
determine the parties’ rights under the same agreements that he now tries to make subject of the
Nevada action. In fact, as of January- 31, 2014, the California Court siated its exclusive
jurisdiction over child support, spousal support and attorney fees. As set forth above, in those
declarations, as his reasoning why the California Court should grant him a bifurcated divorce,
Ted acknowledged, under oath, that the “issues” that are now, according to Ted, the subject of
his Nevada action, are currently pending for adjudication before the California Court. So mot
only has Ted affirmed under oath in the California Court that generally all other issues incident
to the parties’ marriage would be adjudicated by the California Courts, he has specifically
testified in the California action, in order to obtain his desired relief (a bifurcated divorce) that
property, spousal support, child support, and atiorney fees which he claims are now the subject
of the Nevada action, should remain within control and jurisdiction of the California Court.

The California judgment mirrors the relief Ted sought in his motion for bifurcation, for
which Ted seeks declaratory relief from this Court. Ted now claims that this Court should make
orders regarding property, support and attorney fees. Pursuant to well-established case law, this
cannot be permitted.

While the prior adjudicatjorll of jurisdiction in California, based upon Ted’s request, is

unequivocal, Ted, via his swomn Declarations, is also estopped from taking the positions he does
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in his Nevada Complaint, The Nevada Supreme Court, in Southern California Edison v. First

Judicial Dist. Court of State of Nevada, 255 P.3d 231, 127 Nev. Adv. Op. 22 (2011) addressed

the issue of Judicial estoppel as follows:

Judicial estoppel applies to protect the judiciary’s integrity and prevents a
party from taking inconsistent positions by * ‘intentional wrongdoing or
an attempt to obtain an unfair advantage.’ * NOLM, LLC v. County of
Clark, 120 Nev. 736, 743, 100 P.3d 658, 663 (2004) (quoting Kitty—~dnne
Music Co. v. Swan, 112 Cal.App.4th 30, 4 Cal.Rpir.3d 796, B0O (2003)).
This court may invoke the doctrine at its discretion. Jd. Judicial estoppel,

, however, does not preclude a change in position that is not intended to
sabotage the judicial process. Jd. Judicial estoppel may apply when (1)
the same party has taken two positions; (2) the positions were taken in
judicial or quasi-judicial administrative proceedings; (3) the party
was successful in asserting the first position ...; (4) the two positions
are {otally inconsistent; and (5) the first position was not taken as a
result of ignorance, fraud, or mistake.” Id. (quoting Furia v. Helm, 111
Cal. App.4th 945, 4 Cal.Rptr.3d 357, 368 (2003)). (emphasis added)

The Nevada Supreme Court has further held in Sterling Builders, Inc v, Fuhrman, 80

Nev. 543, 396 P2d 850 (1964) as follows:
The general rule is stated in 31 C.1.S. Estoppel § 121, at 649, 650, as follows:

‘Under the doctrine of judicial estoppel a party may be estopped merely by
the fact of having alleged or admitted in his pleadings in a former
proceeding the conirary of the assertion sought to be made. The courts
recognize that this doctrine applies with particular force to admissions or
statements made in the pleadings under the sanction of an oath, and it has
been held that the statement in the prior proceeding must have been made
under cath * * * In accordance with this requirement, it is stated that
under the doctrine of judicial estoppel a party who has stated on oath in
former litigation, as in a pleading, a given fact a true, will not be permitted
to deny that fact in suhsequent litigation.

‘It has been said that the purpose of the doctrine of judicial stoppel is 1o
suppress fraud, and io prohibit the deliberate shifting of position to suit
exigencies of each particular case that may arise concerning the subject
matier in controversy; but at least in so far as this doctrine is applied to
statements under oath, its distinctive feature has been said to be the
expressed purpose of the court, on broad grounds of public policy, to
uphold the sanctity of an oath, and to eliminate the prejudice that
would result to the administration of justice if a litigant were to swear .
one way one time and a different way another time.” (emphasis added)

Finally, in Vaile v. Eighth Judicial Dist. Court ex rel. County of Clark 118 Nev. 262, 44
P.3d 506 (2002) the Court held as follows:

The rule of judicial estoppel is recognized in Nevada’s case law. In
Sterling Builders, Inc. v. Fuhrman we noted that according to the rule of
judicial estoppel, a party who has stated an oath in a prior proceeding, ‘‘as
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in a pleading,” that a given fact is true, may not be allowed to deny the
same fact in a subsequent action. In that case, the court indicated that one
of the rule’s purposes is to prevent parties from deliberately shifting their
position to suit the requirements of another case concerming the same
subject matter.
Ted’s position that the Nevada Court should adjudicate the property and support rights of the
parties is directly contrary to the sworn statements he made in the California action in order to
convince the California Court to grant him a Status Divorce. Under the foregoing controlling

Nevada case law, he cannot be permitted to proceed.

5, Ted’s Arguments Regarding NRCP 15 and NRCP 54 are inapplicable.

Ted has repeatedly argued that he could proceed to trial on his Specific Performance
claim and then move to amend his Complaint to conform to the evidence presented at trial

pursuant to NRCP 15.

NRCP 15 state in pertinent part as follows:

(b) Amendments to- Conform to the Evidence. When issues not raised
by the pleadings are tried by express or implied consent of the parties, they
shall be treated in all respects as if they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary to cause them to conform to the
evidence and to raise these issues may be made upon motion of any party at any
time, even after judgment; but failure so to amend does not affect the result of the
trial of these issues. If evidence is objected to at the trial on the ground that it is
not within the issues made by the pleadings, the court may allow the pleadings to
be amended and shall do so freely when the presentation of the merits of the
action will be subserved thereby and the objecting party fails to satisfy the court
that the admission of such evidence would prejudice the party in maintaining the
party's action or defense upon the merits. The court may grant a continuance to
enable the objecting party te meet such evidence,

The only way that Ted could amend his Complaint to conform to the evidence is by
express or implied consent of Kimberly. Kimberly has objected and will continue to object to
any tt:é.tirnony offered by Ted regarding a cause of aclion for breach of contract or a declaration
of the parties’ rights under the three Agreement. The prejudice to Kimberly, if Ted is allowed to
present evidence regarding the interpretation of the Agreements, over Kimberly’s objection, is
that Kimberly cannot put on her own evidence regarding interpretation. If Kimberly does, then
Ted could argue that she tried the issue by implied consent. If Ted seeks to present evidence
regarding an un-pleaded cause of action, the Court would have no choice but to grant Kimberly a

continuance and re-open discovery so that she could meet such evidence as permitied in NRCP
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15. The maost offensive part of Ted’s position in this regard is that he recognized his need to file
a motion to amend his complaint in Court, months before trial but failed to file a motion for

leave of court 1o amend. Had he done 50, as required by NRCP 15 (2), the Court would not be in

this position.

Ted’s position regarding NRCP 54 is an even more disingenuous. Ted continues to
believe that this Court does not know the difference between a “cause of action” and a demand
for judgment. NRCP 54 DOES NOT give a party the right to receive relief for an un-pleaded
cause of action. NRCP 54 deals with the demand for judgment at the end of a party’s complaint,
In this case, Ted pleaded two causes of action, one of which hag already been adjudicated. His
only remaining cause of action is Specific Performance, This is a cause of action S0 unigue and

specialized that there is ng possible relief that could be proven beyond an order requiring the

parties to perform the contracts,

6. Ted is Attempting tg Undermine the Jurisdiction of the California Court,

The Agreements Ted seeks to enforce here purport to effect the character and division of
property, support, and atlorney fees. These issues are directly within the jurisdiction of the
California Court, as set for the in the Judgment of Dissolution to which this Court must give ]
faith and credit. How can Property and Debt Characterization and Division, Alimony, and ali
other issues of the marriage are within the Jjurisdiction of the California Court and the marital

agreements which purport ta impact those issues, not be?

Iy
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7. This Court Cannot Ignore Comity.

The principles of comity exist so that one party cannot litigate in multiple forums issues
that can be resolved in one forum. While judicial estoppel, waiver, and full faith and credit give
this Court a mountain of authority to dismiss Ted’s remaining Nevada claims, the first year law
school principle of comity is the more common sense approach. This Court is well aware that a
declaratory relief action is discretionary. The Couﬁ can deny the relief for whatever reason it
chooses without ever being overtumed by the Nevaaa Supreme Court. This issue was well
briefed in Kimberly’s Motion to Dismiss. This prior pleading is incorporated by reference as if
set forth in full herein. Kimberly has given many reasons, both legal and equitable, in her
moving papers that, after a Court orders that the Agreements are valid, the rest of the case lies in
California. Ted has yet to give a substantive reason that this Court should take aver issues that
relate to those issues reserved to the jurisdiction of the California Court as a result of his awn
affirmative requests for relief in the California Court.

The definition of comity is “The legal principle that political entities (such as states,
nations, or courts from different jurisdictions) will mutually recognize each other’s legislative,
executive, and judicial acts. The underlying notion is that different jurisdictions will reciprocate
each other’s judgments out of deference, mutuality, and respect.” Kimberly invoked the
jurisdiction of the California Court. Ted not only acquiesced to the exercise of jurisdiction of the
California Court over “all issues of the marriage,” he Tought to obtain a judgment which
preserves and confirms the California Court’s jurisdiction over pmi:grty, support and attorney
fees. Now, after he consented to that jurisdiction being in the California Court, Ted is asking this
Court for relief regarding the same issues under the guise that his request is for interpretation.
While all of the foregoing reasons and authority cited in virtually every pleading Kimberly has
filed in Nevada preclude Ted’s Nevada claims, the principle of comity also allows this Court to
give respect to the actions of its sister Court in California and never run the risk of being
overruled on this important, fairly clear, issue.

8. Basic Principals Under The Nevada Rules Of Civil Procedure.

Although often overlooked, the court can find guidance in addressing the legal issues
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discussed hereinafter in NRCP 1 which states as follows.
RULE 1. SCOPE OF RULES

These rules povern the procedure in the district courts in all suits of
a civil nature whether cognizable as cases at law or in equity, with the
exceptions slated in Rule §1. They shall be construed and administered
to secure the just, spcedy, and inexpensive determination of every
action. (emphasis added)
While there is a massive amount of case law which precludes this court from considering
Ted’s Nevada Complaint, the basic principle contained in NRCP 1 is the exact opposite of Ted’s
motives in bringing this action based upon the facts set forth above.

B. TED 1s PRECLUDED FROM SEEKING ANYTHING BUT SPECIFIC PERFORMANCE.

1. Basie Rules of Procedure.

It 1s well setiled that the prayer for relief is no part of the cause of action and that the

parties are entitled to seek such relief and to seek such judgment as the complaint or

counterclaim sets forth. Daniels v, Thomas, 225 F.2d 795, 797 (10th Cir. 1955); Asphaltic
Enterprises. Inc. v. Baldwin-Lima-Hamilton Corp., 39 F.R.D. 574, 576 (E.D. Pa. 1966) (it is well

established that the prayer for relief does not determine whether the plaintiff has stated a cause of
action). Moreover, courts generally require pleading of specific factual allegations with respect
to breach of contract claim in order to grant relief based on such causes, See, e.g., Lillie v,

Warner_Bros. Pictures, 139 Cal. App. 724, 728-29, 34 P.2d 835, 837 (Cal. Ct. App. 1934)

(complaint does not state a cause of action for breach of contract where it is not alleged that the
plaintiff has performed the covenants on her part to be performed under the contract, and it is not

alleged that the defendants violated their contract); Harris v. Rudin, Richman & Anpel, 74 Cal.

App. 4th 299, 307, 87 Cal. Rptr. 2d 822, 828 (1999) (To state a cause of action for breach of
contract, a parly must plead the existence of a contract, his or her performaﬁce of the contract or

excuse for nonperformance, the defendant’s breach and resulting damage); FPI Dev.. Inc. v,

Nakashima, 231 Cal. App. 3d 367, 383, 282 Cal. Rptr. 508, 517 (Ct. App. 1991) (in action upon
written contracts the plaintiff must plead the existence of a contract, its terms which establish the
obligation in issue, the occurrence of any conditions precedent to enforcement of the obligation,

and the breach of that obligation), These decisions provide a better analogy to the present case
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than those cited by Ted, because there is in Nevada law a distinction between legal claims and

remedies, which must be reasonably noticed on the face of the Complaint, versus relief being

somehow bestowed out of the court’s inherent equilable power. Ted’s position that a request for
breach of contract remedy is inherent in a claim for specific performance is unfounded.

Ted’s Complaint does not contain the usual and/or specific aJ}egatjc;ns of a breach of
contract claim in order to justify the damages sought by Ted in lieu of specific performance,
Specifically, of the 53 paragraphs contained in Ted’s Complaint, none can be interpreted as
providing Kimberly with reasonable notice of the fact that Ted’s performance of the agreements
has either been satisfied or excused and that Kimberly is in such immediate and mateﬁal breach
of the agreements as to justify an award of damages. Ted’s specific performance claim, in
particular, is even more deficient in setting forth what he claims to be breaches on Kimberly’s
part, as it alleges that Kimberly’s position [in challenging the validity and enforceability] of the
Apgreements constitutes an attempt to circumvent the Agreements. As for the remainder of that
claim, Ted’s Complaint merely provides a conclusory series of recitals respecting the elements of
specific performance. While Ted may seek damages based on a legally sufficient pleading
providing Kimberly with reasonable notice of his intent to seek recovery on a breach of contract
theory, Ted’s present attempt to assume away his pleading obligation is satisfied by resorting to
NRCP 54(c) is misguided, to say the least. Moreover, this assumption on Ted’s part ignores the
fundamental difference between a Cause of Action and a Prayer for relief or Demand for
Judgment. Consequently, this Court must reject Ted’s argument that he is entitled to breach of

contract damages, based on the deficient allegations in his Complaint for specific performance.

2. Determination of Validity Versus Interpretation)’Declaration of Rights,
NRS 30.040. States in pertinent part as follows: -

Questions of construction or validity of instraments, contracts and statutes

1. Any person interested under a deed, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are
affected by a statute, municipal ordinance, contract or franchise, may have
determined any question of construction or validity arising under the
instrument, statute, ordinance, contract or franchise and obtain a
declaration of rights, status or other legal relations thereunder.
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Because the statute separately references the rights of a person to have an issue of construction or
validity decided, construction and validity are clearly two separate rights under the statute. Ted
only pleaded validity, not construction or a declaration of rights. Ted’s choice of validity not
only did not give Kimberly notice of a claim for construction or declaration of rights, his choice
specifically gave her notice that those issues were not part of Ted’s Nevada lawsuit.

3. Failure to Amend Complaint.

Ted, like this Court, is well aware that the way in which new causes of action in an
already pending lawsuit are pleaded is via an amendment of the Complaint under NRCP 15. If
all causes of action could simply expand from those pleaded in the complaint to any claim the
plaintiff wanted to add, as Ted argues, NRCP 15 would not ex.ist. The existence of NRCP 15
precludes Ted’s new theory of the case.

FACT: Ted's Complaint fails to even mention interpretation or a declaration of the
parties’ rights. At the moment he indirectly raised those issues, 10 months after serving
Kimberly with his complaint, he was required 1o seek leave of Court to amend his Complaint to
plead a new cause of action. Pursuant to NRCP 15, the recognition of new claims during the
discovery process is why Rule 15 exists. The existence of Rule 15 means that if Ted wanted to
expand the scope of his Complaint into two (2) new causes Qf action, he would need to comply
with NRCP 15 and file a motion for leave of Court to amend his Complaint.

Similarly, when Ted realized that Specific Performance was not available to him and that,
contrary to his Complaint, money damages were something he was seekin g for breach of
contract, he was required to file a motion to amend his Complaint to state a new cause of action,
The fact that he is atlempting 1o tell the Court that an amendment was not necessary is offensive
and intellectually and legally dishcnest.

The Nevada Supreme Court has addressed the issue of attempling to raise a new cause of

action in an amended pleading. In Nelson v. City of Las Vegas, 1983, 665 P.2d 1141, 59 Nev.

548, the Nevada Supreme Court addressed the attempt of a Plaintiff to add a cause of action for
battery to the complaint filed 4 years earlier seeking other tort based relief. When the defendant

raised the statute of limitations, the district court determined that the amended complaini adding
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a new cause of action was time barred. The Court in Nelson held as follows:

On the other hand, where an amendment states a pew cause of action
that describes a mew and entirely different source of damages, the
amendment does not relate back, as the opposing party has not been
put on notice concerning the facts in isswe. Rosenberg v. Martin, supra
(where state prisoner’s original complaint in civil rights action did not
suggest claim of physical assault, amendment adding such claim does not
relate back, and is barred by statute of limitations). See Mawian Hotel, Inc.
v. Maui Pineapple Co., 52 Hawaii 563, 481 P.2d 310 (Hawaii 1971). As
the court noted in Raven v. Marsh, 94 N.M. 116, 607 P.2d 654, 656
(N.M.App.1980), (emphasis added)

[t]he liberality with which Rule 15 is to be viewed applies mainly to the
manner in which the court’s discretion shall be exercised in permitting
amended pleadings. [Citation omitted.] 1 does not permil us to so
liberalize limitation statutes when new facts, conduct and injuries are
pleaded, that the limitation statutes lose their meaning. [Citations omitted.]

Appellants” original complaint and first amended complaint gave
absolutely no indication that a claim for battery existed. They did not
allege any physical contact whatsoever between the officers and Kathleen

Nelson. The district court properly held the battery claim barred by the
statute of limitations.

Obviously, Ted seeking money damages for an alleged breach of contract is a new cause
of action which constitutes “a new and entirely different source of damages™ under Nelson.
Ted’s Complaint does not state a single canse of action for damage_s or any other legal remedy.
As such, it is & new cause of action to which Kimberly was entitled proper notice. Mentioning a
claim in a. status check brief is not sufficient notice under NRCP 15 and Nelson.

C. TED 15 NoT ENTITLED To SPECIFIC PERFORMANCE.

1. General Principals Regarding Specific Performance.

Specific performance is an equitable remedy, the result of which is an order from the
Court which does nothing more than compel the parties to comply with the contract. A decree of

specific performance does not interpret an agreement. Black’s Law Dictionary defines Specific

Performance as follows:

Specific Performance. (18c) The rendering, as nearly as practicable, of a
promised performance through a judgment or decree; specif., a court-
ordered remedy that requires precise fulfillment of a legal or contractual
obligation when monetary damages are inappropriate or inadequate, as
when the sale of real estate or a rare article is involved. * Specific
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performance is an equitable remedy that lies within the court’s discretion
to award whenever the common-law remedy is insufficient, either because
damages would be inadequate or because the damages could not possibly
be established. — Also termed specific relief. Black’s Law Dictionary
(Oth ed. 2009) (Emphasis added.) '
Kimberly has already provided the Court with the authority which conclusively
establishes that there can be no issues of construction in a claim for specific performance.

Pursuant to Mavfield v. Koroghili, 124 Nev. 343, 184 P.2d 362 (2008), and Serpa v. Darling, 107
Nev. 299, 810 P.2d 778 (1991), if there is any indefiniteness in the contract to be specifically

enforced, the remedy of specific performance is not available to the plaintiff. Specifically, in

Serpa, the Court held as follows:
Specific performance is available only when: (1) the terms of the contract
are definite and certain; (2) the remedy at law is inadequate; (3) the
appellant has tendered performance; and (4) the court is willing to order it.
Carcione, 96 Nev. at 811, 618 P.2d at 348. Even if we were to conclude
that the agreements between the parties were enforceable and that
appellant tendered performance, we do not find the terms of the parties’
agreement to be sufficiently definite and certain to allow specific
. performance. (Emphasis added.)

Applying the well-settled principles of this remedy, the underlying Agreement(s) in this
case must be so clear and unambiguous that they are not subject to interpretation in order for the
court to even consider entering a judgment for specific performance. Despite the initial
pleadings to the exact opposite, Ted has now affirmatively confirmed that an adequate remedy at
law exists in the form of money damages. Similarly, it is clear that he is seeking to admit
testimony about the Agreements because he believes that is necessary to explain the meaning of
the terms of the Agreements. As such, as a matter of law, specific performance is not a remedy
available to him.

Likewise, the parol evidence rule prohibits either party from offering the testimony of the
parties or their lawyers regarding what the Agreements mean or were intended to mean. Every
lawyer and judge leamed the “four-comners doctrine™ in year one of law school. “The parol

evidence rule does not permit the admission of evidence that would change the contract terms

when the terms of a written agreement are clear, definite, and unambiguous” Ringle v. Bruton,

120 Nev. 82, 91, 86 P.3d 1032, 1037 (2004). The parol evidence rule provides that prior

negotiations and agreements merge in the written contract, and prohibits reference to
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negotiations and terms outside the contract that vary or coniradict the written agreement’s terms.

Tallman v. First Nat’! Bank of Nev., 66 Nev. 248, 208 P.2d 302, 306 (1949). The parol evidence

rule is not just an evidentiary rule, but a substantive rule that applies in equity as well as at law.

State ex rel. List v. Courtesy Motors, 95 Nev. 103, 590 P.2d 163, 165 (1979).
Nevada courts prohibit the introduction of parol evidence to contradict a writing on a
simple allegation, without proof, of fraud or mistake. Id at 307 (“It is only when independent

facts constituting fraud are first proven that parol evidence is admissible.”). Tallman v. First

Nat, Bank of Nev., 66 Nev. 248, 258, 208 P.2d 302, 307 (1949). Furthermore, the Ninth Circuit

has refused to find a “genuine issue” where the only evidence presented is “uncorroborated and
self-serving” testimony. Kennedy v. Applauvse, Inc, 90 F.3d 1477, 1481 (9th Cir.1996); see
generally Johnson v. Washington Metro. Transit Auth, 883 F.2d 125, 128 (D.C.Cir.1989)

(discussing cases in which self-serving tesﬁfnony uncorroborated by other evidence did not
create a genuine issue of material fact).

Ted’s Witness List makes it clear that his substantive witnesses are expected to testify
regarding the interpretation and construction of the Agreements, and thus speciﬁc performance
cannot be granted. Ted’s second cause of action, the only one remaining claim, must be
dismissed to be in compliance with existing law.

Even if the Court were to ignore the fact thai Ted has never pleaded a cause of action for
interpretation and even if the Court were to ignore the controlling case law which prohibits
specific performance if construction is needed, probably the most compelling evidence of the
fact that Ted’s Specific Performance ¢laim must fail is his recitation of “issues™ contained in his
Brief Reparding Triable Issues. Each and every one of Ted’s alleged issues are issues for which
money would either be paid, or not paid by Ted or Kimberly. Each and every claim is
compensable with money damapges. As such, Specific Performance is not available to Ted.
Specifically, Ted’s six “issues” for trial can be summarized as follows:

Ted s demand for the return of $1,750,000.00.

Ted’s claim/defense that he does not owe Kimberly continued payments of $250,000.00

per year from the date of the Post Nuptial Agreement through the date of the filing of the
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California Dissolution action, a $1,250,000.00 (One Million Two Hundred Fifty Dollar) issue,
plus interest.

Ted’s claim/defense that he does not owe child support of $100,000.00 per month for the
period of time after the parties executed their Post Marital Apreement through the date of the
filing of the California Dissolution action, a $6,000.00 (Six Million Dollar) issue, plus interest.

Ted’s claim/defense that he has complied with his obligation to pay 100% of the parties
joint expenses during the marriage, the amount of which has not yet been clearly stated, an
unknown dollar amount, but clearly monetary.

Ted’s claim/defense that he provided cash or credit to Kimberly during the marriage in
the amount of $5,000.00 per month, an unknown amount, but clearly monetary.

Ted’s claim for attorney fees, the amount of which remains uncertain in the current
records, but clearly monetary.

It is important for the Court to note that if Kimberly sought to have these issues
specifically performed, she would net be entitled to such equitable relief since money
damages are an adequate remedy.

Even if the Court ignored the fact that the Apreements require child support and spousal
support issues be resolved in California, and even if the Court were to ignore that “issues” 2
through 5 are defenses to claims that Kimberly has not made in Nevada, all of the
claims/defenses are compensable with money.

1t is well established that specific performance is available only if the party see]dng such

relief has no adequate relief at law, Dynalectric Co. of Nevada. Inc. v. Clark & Sullivan

Constructors. Inc., 127 Nev. Adv. Op. __, _ , 255 P.3d 286, 289 (2011); sec also Serpa, 107

Nev. at 305, 810 P.2d at 782. *“...[I}f monetary damages afford adequate relief and are not
extremely difficuli 1o ascertain, an injunction cannot be granted. Serpa, 107 Nev. at 305, 810

P.2d at 782; see also Thayer Plymouth Cir., Inc. v. Chrysler Motors Corp., 255 Cal. App. 2d 300,

306, 63 Cal. Rptr. 148, 152 (Cal. Ct. App. 1967). In Nevada, as in most other states, common

law contract claims for recovery of debt can be adequately compensated by way of a monetary

judgment. See Wilkison v. Wiederkehr, 101 Cal. App. 4th 822, 833, 124 Cal. Rptr. 2d 631, 639
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(2002) (plaintiff seeking a sum certain under contract has adequate remedy at law); Cnty. of La
Paz v. Yakima Compost Co.. Inc., 224 Ariz. 590, 610, 233 P.3d 1169, 1189 (Ct. App. 2010)

(cross-appellant not entitled to specific performance where agreement explicitly provides for Jost

profits); Halloran-Judge Trust Co. v. Heath, 70 Utah 124, 258 P. 342, 348 (1927) (plaintiff is not

entitled to specific performance of a contract where compensation is fixed and expense incident
to performance can be proximately determined). |

Here, Ted is essentially seeking to be compensated by reason of his claims that Kimberly
breached the terms of the Agreements, and therefore, even if the terms are sufficiently definite to
be specifically enf;)rceab]e, this is not relief that Ted is entitled to under clear Nevada law
against decreeing specific performance. Notably, Ted’s Complaint is wholly silent with respect
to any obligation on the part of Kimberly to which he is entitled to specific performance nor does
it allege any breach of contract. Indeed, the only contractual provisions alleged to require
performance are issues regarding the payment or non-payment of money. To grant specific
performance absent any explicit allegation or notice as to the particular obligation is, as
discussed, a fatal procedural defect for Ted to make, especially when the damages are
foreseeable and, if a breach of contract had occurred or had been alleged to have occurred could
.be reasonably ascertained under the Agreements. See Dynalectric Co. of Nevada, Inc., 127 Nev.
Adv. Op. at __, 255 P.3d at 289. By his Brief Regarding Triable Issues, Ted alleges that the
Agreements provide the formulas for resolving his claims for compensation. There is, thus, no
basis upon which for Ted to seek any equitable relief. As a result, Kimberly is entitled to

Judgment, as a matter of law, on Count II of Ted’s complaint.

D. TED’S TRIABLE ISSUES ARE NOT BEFORE TH1S COURT BUT SHOULD BE DENIED EVEN 1T
THEY WERE.

As this Court is aware, Nevada does not always have a great deal of case law to support
complex issues of the law. The wealth of caselaw presented in Kimberly’s Brief re: Triable
Issues and the absence of a single case citation from Ted’s brief speeiks volumes of which party
has the legally tenable position. Ted kmew the legal issues that were discussed at the last hearing
and could not provide the Court any support for his recently created, but as of yet unpleaded
cause of action for interpretation. ijbérly, wishing to provide the Court with even more legal
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authority, has continued to research the law which requires the dismissal of Ted’s remaining

cause of action.
While there are many civil cases which support Kimberly’s position discussed
héreinafter, Nevada actually has family law cases directly on point regarding the issue of due

process and unpleaded claims. In Annastassatos v. Annastassatos, 112 Nev 317, 913 P2d. 652

(1996), the Supreme Court of Nevada unequivocally held that claims, such as Ted’s newly
created cause of action for interpretation, are not properly before this Court. Specifically, in
Annastassatos, a countermotion was filed by a Father seeking affinmative relief in the form of a
request for modifications to the custodial time share and a credit against his child support
obligation for one-half the cost of health insurance. The Court took the matter under advisement
and both parties submitted proposed orders. The Father’s proposed order, which was signed by
the District Court, granted relief in the form of an abatement of child support in the summer, the
sharing of transportation costs, and a change to the due date for the payment of child support,
which were not contained in the affirmative pleadings filed by the Father. The Supreme Court of

Nevada, in reversing the District Court, specifically held as follows:

We conclude that, with the exception of the specified visitation schedule and
determining the date upon which the increase in child support would commence,
the district court did exceed iis jurisdiction.

Christie contends that the only issues properly before the district court were the
amount of child support and whether George was entitled to a credit against his
child support obligation for one half of the health insurance premium. As a result,
Christie maintains that the other areas of relief granted to George by the district
court were not raised in the pleadings, and represented matters concerning which

she neither received notice nor an opportunity to be heard, the twin hallmarks of
due process. :

Although Nevada is a notice pleading jurisdiction, a party must be given
reasonable advance notice of an issue to be raised and an opportunity to
respond. Schwartz v. Schwartz, 95 Nev. 202, 206, 591 P.2d 1137, 1140 (1979). In
the present case, the only matters before the district court were the visitation
schedule and the issue of whether one half of George’s health insurance payments
could be credited against his support payments. By waiting unti] the submission
of the proposed order to address child support abatement, the sharing of child
visitation transportation costs, and changing the due date of support payments,
George effectively denied Christie an opportunity to respond. Therefore, those
three issues were not properly before the distriet court. (emphasis added)

Even though the date of payment of support, transportation costs, and an abatement of
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child support in the summer are all clearly related to child support, the calculation of which was

before the District Court in Annastassatos, the Supreme Court found that entering orders on such

issues which were beyond the affirmative relief sought in the pleading was beyond the

jurisdiction of the Court,

Similarly, in Schwartz v. Schwartz, 95 Nev. 202, 206, 591 P.2d 1137, 1140 (1979),

which was cited by the Annastassatos Court, the Supreme Court of Nevada, citing rhu]tip]e

authorities held as follows:

In certain circumstances, however, the Nevada Rules of Civil Procedure
do permit an affirmative defense to be considered, even though it has not
been raised by the pleadings. See N.R.C.P. 15. As has been noted of the
Federal Rules of Civil Procedure, “Doubtless, when there is no prejudice
and when faimess dictates, the strictures of this rule (8(c)) may be relaxed.
Under Rule 15 the district court may and should liberally allow an
amendment to the pleadings if prejudice does not result. Jakobsen v.
Massachusetts Port Authority, 520 F.2d 810, 813 (1st Cir. 1975). See, e.g.,
Marschall v. City of Carson, 86 Nev. 107, 464 P.2d 494 (1970). In the
case_at hand, respondent made no application to the court for
permission to amend, and none was granted.

Rule 15(b) does provide that “(w)hen issues not raised by the pleadings
are tried by express or implied consent of the parties, they shall be treated
in all respects as if they had been raised in the pleadings.” Failure to
amend does not, in such circumstances, affect the result of the trial of
these issues. United Tungsten v. Corp. Svc., 76 Nev. 329, 353 P.2d 452
(1960); Gershenhorn v. Stutz, 72 Nev. 293, 304 P.2d 395 (1956).

Kinmberly has not given her approval or acted in a way to give implied consent, to Ted pursuing

the money damages he is now seeking.

In Poe v. La Metropolitana Company, 76 Nev. 306, 353 P.2d 454 (1960), for instance,
this court found that the defense of fraud in the application for an insurance policy had been tried
by implied consent. The court noted that counsel for the defendant had raised the issue in his
opening argument, that counsel for plaintiff had specifically referred to the matter as an issue in
the case, that the factual issue had been explored in discovery, that no objection had been raised
at irial to the admission of evidence relevant to the issue. See also Youngp Elec. v. Last Frontier,
78 Nev. 457, 375 P.2d 859 (1962) (issue virtually the “sole subject” of testimony); Whiteman v.

Brandis, 78 Nev. 320, 372 P.2d 468 (1962) (evidence received without objection); United

Tungsten v. Corp. Svc., supra (appellant’s counsel agreed with court’s characterization of the
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matter as the major issue ir; the case); Choate v. Ransom, 74 Nev. 100, 323 P.2d 700 (1958) (no
objection raised to evidence or request for opportunity to refute).

Not so in the instant case. In contrast to Poe, there was no reference to res judicata as a
defense, or to the factual issues involved, during pre-irial discovery, opening remarks of counsel,
or at any time prior to the cross-examination of appellant. When the issue did arise, counsel for
appellant was surprised, and understandably unprepared. He objected to the pursuit of the issue,
once its import became clear; he specifically argued, in opposition to respondent’s motion
immediately following appellant’s testimony, on the ground that the issue had not been raised in
the pleadings. His requests to reopen for further testimony by his client, and for reservation of
the court’s ruling until records could be secured, merely underscored the difficulties occasioned

by his lack of prior notice of the issue.

As the court said in Jakobsen v. Massachusetts Port Authority, supra, 520 F.2d at
815, “(w)hile the Federal Rules reflect a wuniversal tremd away from
stereotyped pleading, they de not presage abandonment of the requirements
that parties be given reasonable advance notice of the major issues to be
raised.” See F. James & (. Hazard, Civil Procedure s 5.5 (2d ed. 1977). The
concomilant of such a requirement, and of the mandate of N.R.C.P. 1, that the
rules be interpreted so as to provide for a just determination of every action, is the
requirement that the party surprised by such a development be given a reasonable
opportunity to respond. See Parks v. Quintana, 86 Nev. 847, 477 P.2d 869 (1970).
See also MBI Motor Company, Inc. v. Lotus/East, Inc., 506 F.2d 709 (6th Cir.
1974); United States v. 47 Bottles, More or Less, Etc., 320 F.2d 564 (3d Cir.
1963). In this case, appellant was provided with neither reasonable notice of the.
issue nor an opportunity to respond. (emphasis added)

Schwartz involved the last minute assertion of a simple affirmative defense, This case
involves the creation of a whole new unpleaded cause of action. A cause of action for which no
Nevada discovery has been performed, and a cause of action which would trigger Kimberly’s
right to a jury trial and numerous other affirmative defenses. Clearly the holdings in Schwartz
and Annastassatos precludes Ted’s attempt to bootstrap a new cause of action to his specific
performance claim.

While these two family law cases should tell the Court all it needs to know regarding
whether or not to entertain or permit trial on Ted’s new claims, there is even more Nevada
authority which requires that the Court limit Ted’s case to those issues which were pleaded.

Although NRCP 34(c) permits a court to grant relief not specifically pleaded, in Nevada, that
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provision is narrowly construed and does not permit a court to grant relief that has not been

pleaded or litipated by consent of the parties. See Idaho Resources. Inc. v. Freeport-McMoaran
Gold Co., 110 Nev. 459, 461-62, 874 P.2d 742, 743-44 (1994). The purpose for this rule is that
it denies the party against whom the remedy is granted a fair opportunity to defend and, as a

consequence, unfairly prejudices that party. See id.; see also Powell v. Nat’] Bd. of Med.

Exam’rs, 364 F.3d 79, 86 opinion comrected, 511 F.3d 238 (2nd Cir. 2004) (providing that

unasked for relief should not be granted if it prejudices the opposing party). Additionally, it is
well-settled that while Nevada follows the general notice pleading rule, pleadings nonetheless

must “give fair notice of the nature and basis of a legally sufficient claim and the relief

requested.” Breliant v. Preferred Equities Corp., 109 Nev. 842, 846, 858 P.2d 125 8, 1260 (1993).
In Conkey v. Reno, 885 F. Supp. 1389, 1392-93 (D. Nev. 1995), the court held that “the

complaint fails to indicate what in particular [plaintiff] wishes to have the Court declare,” and as
such, is subject to dismissal with respect to plaintiff'’s declaratory relief claim. In reaching this

holding, the Conkey court highlighted various authorities supporting the proposition that

[t]he failure to indicate what in particular plaintiffs seelkk by way of a
declaratory judgment is in itself a fajlure to state a elaim. Fed.R.Civ.P.
8(a)(3) (requiring a claim to include “a demand for judgment for the relief
the pleader seeks.” See also Dillard v. Memill Lynch, Pierce, Fenner &
Smith, Inc., 961 F.2d 1148 (5th Cir.1992) cert. denied, Dillard v. Security
Pacific Corp., 506 U.S. 1079, 113 5.Ct. 1046, 122 L.Ed.2d 355 (1993)
(*In order to obtain a pemmanent injunction or a declaratory judgment, a
party must make his request for such relief in his pleadings.” Citing
Fed R.Civ.P. 8(a)); Willett v. Wells, 469 F. Supp. 748 (C.D.Tenn.1977),
aff’d, 595 F.2d 1227 (6th Cir.1979) (plaintiff required to include a short
and plain statement of the claim showing she is entitled to the relief for
which she prays).

1d. at 1392 (emphasis added).

Here, Ted’s Complaint utterly fails to plead a justiciable controversy regarding the
construction of the Agreement. Moreover, Ted’s Complaint mentions nothing about relief in the
form of judicial construction or interpretation of the three agreements referenced therein.
Indeed, the Complaint is explicitly limited to seeking this Court’s declaration with respect to
validity and enforceability of the prenuptial agreements. Thus, the judicial construction that

plaintiff now seeks must be rejected as that was neither pleaded nor placed into issue by consent
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of the parties.

Although Conkey is a federal authority, this Court has consistently looked to federal case

law interpreting procedural rules as sirong persuasive authority. See Executive Mpmt.. Lid. v.

Ticor Title Ins. Co., 118 Nev. 46, 53, 38 P.3d 872, 876 (2002). Conkey rests on the long-

standing principle that fzﬁr notice of the nature and basis of a claim and the relief requested is
quintessential to providiné a fair opportunity to defend and avoid unfair prejudice. Like the
complaint in Conkey, plaintiff has failed to indicate that he intended this Court to declare
anything beyond merely the validity and enforceability of the three Agreements. Certainly, the
Complaint does not specifically request interpretation or construction. Having exhausied the
time and oppertunity to amend, and intentionally not doing so, the relief Ted now seeks must be
denied.

For the foregoing reasons, plaintiff is not entitled to any unclaimed declaratory relief in
the form of judicial interprefation of the Prenuptial, Marital Settlement, and Post Marital
Apgreements,

Ted has identified six remaining issues to be addressed at the trial of this matter. Every
one of the issues referenced in Ted’s brief were casvally mentioned by him before this Court
only after they had been raised as claims by Kimberly in the California divorce action. First and
most significantly, he has asked the Court to grant his claim for reimbursement from Kimberly of
$1,750,000. His next four issues request the Court to find that he has complied with varjous
provisions of the parties’ three Agreements regarding various obligations to Kimberly he claims
he honored during the marriage, the effect of which would be 1o deny Kimberly the right to
collect money she claims is due her pursuant to the unambiguous terms of the Agreements..
Ted’s final issue is his prayer for attorneys® fees and costs. Ai the end of the day, every single
“issue” identified but never pleaded is compensable via money damages. As such, there is yet
another clear legal reason why specific performance is not available to Ted.

Kimbar]}./ has already outlined, in detail, in her Brief Reparding Triable Issues, that
because Ted’s Complaint never sought to have this Court construe the Agreements, and since

this Court has already ruled on the issue of validity, there is no basis for testimony or an
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evidentiary hearing of any type on the issue of the only remaining claim, specific perfonnance.' ,
Specific performance is an extracrdinary technical and legal remedy requiring an unambiguous,

clear agreement which is not subject to any dispute as to interpretation. It also requires that

money damages be an insufficient remedy. Ted’s Brief makes it clear that he is asking this Court

to permit him to offer trial testimony regarding the construction and interpretation of the three

Agreements. Based upon his only affirmatively pleaded cause of action, Tedﬂ is not permitted to

present such evidence at trial. None of the offers of proof contained in his Statement of Triable

Issues are admissible based upon the sole rerﬁajning cause of action. In the absence of Ted’s

having affimatively pleaded the facts necessary to demonstrate he is entitled to the unique

remedy of specific performance, his cause of action fails.

The following section will address the alleged issues Ted claims are appropriate for trial.
Kimberly affirmatively objects to the Court entertaining any of the alleged claims Ted
improperly is attempting to place before this Court. Kimberly does not consent in any way (any
meaning ANY) to Ted atlempting to try a cause of action that he has never pleaded in order to
seek 1o amend his complaint at the conclusion of trial pursuant to NRCP 15 which would require
Kimberly’s consent. The many reasons for Kimberly's on-going objection are set forth in this
Brief. Kimberly offers her response, not to litigate the issues on the merits, either expressly or
impliedly, but to provide this Court with support for Kimberly’s eventual award of attorney fees
from this Court. Kimberly also sets forth the following response to provide this Court with proof -
that the issues Ted raises are not proper for a cause of action for Specific Performance and that
the subject matter of Ted’s trial issues are issues over which the California Court has “exclusive
jurisdiction.”

I. Ted’s First Purported Triable Issue — Interpretation of Paragraph X1 of
the Prenuptial Agreement;

The language of the Agreement at issue is as follows:

XII. FORFEITURE

In the event Kimberly seeks in any way to set aside, unpair or invalidate
any of the provisions of this Agreement, directly or indirectly, as a
condition precedent to the right to bring or maintain such actions(s),
the amounts previously paid to her or for her benefil under the terms of
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Paragraph 11(B)(9) of this Agreement shall be forfeiled and repaid to Ted,
logether with all income or accumulation thereto or assets acquired
therewith, and all future amounts otherwise payable under Paragraph
1I(B)(9) shall no longer be payable, and Ted’s obligations under said
Paragraph shall terminate. Any claim for alimony, spousal support or
relating to the custody or support of children shall not be deemed an act
which triggers the provisions of this paragraph.

Ted’s argument ignores the plain language of the Agreement itself. While Ted claims the
paragraph in question is a forfeiture clause, in reality it is not. First, 211 of the Prenuptial
Agreement says, without question, that the repayment of the benefits is a condition precedent,

not a damage or penalty provision, if the condition precedent is not enforced as a condition of a

filing, it is waived.
A forfeiture clause requires an absolute forfeiture of a legal right upon the occurrence of

an act. An alleged forfeiture dependant on a condition precedent is an entirely different legal

issue, claim and defense.

“Forfeiture” is defined as follows:

forfeiture (Tor-fi-ch<<schwa>>T), n. (14c) 1. The divestiture of property without
compensation. 2, The loss of a right, privilege, or property because of a crime,
breach of obligation, or neglect of duty. » Title is instantaneously transferred to
another, such as the government, a corporation, or a private person. [Cases:
Controlled Substances 162; Forfeitures 1.] 3. Something (esp. money or property)
lost or confiscated by this process; a penalty. — forfeit, vb. — forfeitable, adj.

FORFEITURE, Black’s Law Dictionary (9th ed. 2009), forfeiture

forfeiture clause. (1804) 1. A contractual provision stating that, under certain
circumstances, one party must forfeit something to the other. * Forfeiture clauses
are often held to be void, although they are similar to conditions and other
qualifications of estates in land. 2. no-contest clause, FORFEITURE CLAUSE,
Black’s Law Dictionary (9th ed. 2009), forfeiture clause

Forfeiture is a ‘punishment annexed by law to some illegal act or negligence in
the owner of lands, tenements, or hereditaments, whereby he loses all his interests
therein. ‘In re Manse Spring & Its Tributaries, Nye Cniy., 60 Nev. 280, 108 P.2d
311, 315 (1940) The law does not favor forfeitures and statules imposing them
must be strictly construed. Wilshire Ins. Co. v. State, 94 Nev. 546, 550, 582 P.2d
372,375 (1978)

We shall not condone a forfeiture in the absence of any ascertainable public

policy requiring us to do so. Nevada Equities, Inc. v. Willard Pease Drilling Co.,
84 Nev. 300, 303, 440 P.2d 122, 123 (1968) .

A “condition precedent” is defined under Nevada law as follows:
A promisor’s purpose in attaching a condition precedent to his promise and the

legal effect in doing so is to narrow the promisor’s obligation so that he will not
have to perform if the event fails and can never happen. Simpson on Contracts, s
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144 (2d ed. 1965). McCorguodale v. Holiday, Inc., 90 Nev. 67, 69, 518 P.2d
1097, 1098 (1974}

A condition precedent to an obligation to perform calls for the performance of
some act after a contract is entered into, upon which the corresponding obligation
to perform immediately is made to depend. NGA #2 Ltd. Liab. Co. v. Rains, 113
Nev. 1151, 1158-59, 946 P.2d 163, 168 (1997) (citing New Orleans v. Texas &
Pacific Railway, 171 U.S. 312, 333, 18 S.Ct. 875, 883, 43 L.Ed. 178 (1897); see
alsg 17A Am.Jur.2d Contracts § 469 (1997))

A “condition precedent” is clearly net a forfeiture. The existence of “condition

precedent” language means that there, in fact, is no forfeiture under the facts and circumstances
of this case.
Ifin fact, as Ted untenably claims, Kimberly’s Motion to Dismiss could be construed as a

challenge to the Agreement, it was Ted’s obligation, in his Opposition to the Motion to Dismiss

~to Compel Compliance of the Condition Precedent or abate the motion until the Condition

Precedent was complied with. Either way, Ted was required to affirmatively plead the condition
precedent as an affirmative defense. Ted would have had to have immediately requested the
Court to not consider Kimberly’s Motion to Dismiss until she met the condition precedent to
having the right to file such a motion. The plain language of the Agreement states that, in order
to have the right to challenge the Agreement (which Kimberly has never done), she would have
to return the money. Ted never raised this when responding to Kimberly’s Motion to Dismiss or
in response to her California Amended Answer to Requesté for Admissions.

Under Nevada law, the failure of a moving or complaining party (Kimberly under Ted’s
theory that a challenge has occurred) 1o meet a condition precedent is, in fact, an affirmative -

defense. (See Clarlk County School District v. Richardson Const. Inc., 123 Nev. 382, 168 P.3d.

87 (2007)). 1f Kimberly’s Motion to Dismiss was the alleged challenge to the Agreements, Ted
was required to plead the condition precedent in his opposition thereto. Ted has never asserted
or pleaded such an affirmative defense of Kimberly’s failure to fulfill the condition precedent of
returning the annual payments to Ted before she could allegedly challenge the Agreements.
Under NRCP 8, Ted’s failure to plead the affirmative defense of Kimberly’s failure 1o meet her
condition precedent means that Ted has now waived any claim that the forfeiture clause has been
triggered. No matter how much Ted tries, he can never overcome the clear language of the

clause entitled “forfeiture” which conclusively establishes it as a condition precedent.
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A condition precedent is “a fact (other than mere lapse of time) which must exist or occur

before a duty of immediate performance of a promise arises.” See United States v. Schaeffer

319 F.2d 907, 911 (9th Cir. 1963) (citing Restatement of the Law, Contracts § 250); accord Di
Gregorio v. Marcus, 86 Nev. 674, 677, 475 P.2d 97, 99 (1970); Craig v. Marprave, 84 Nev. 638,

640, 446 P.2d 653, 654 (1968); see also, 5 Williston on Contracts 3d ed., 126-127, § 663 (a
condition precedent as “a fact or event which the parties intend must exist or take place before
there is a right to performance).” Conditions precedent “are not favored by the law, and are to be

strictly construed against one seeking to avail himself of them,” Carvalho v. Equifax Info.

Servs., LLC, 629 F.3d 876, 891 (9th Cir. 2010) (citing Antonelle v. Kennedy & Shaw Lumber

Co., 140 Cal. 309, 73 P. 566, 968 (1903)); see also MDY Indus.. LLC v. Blizzard Entm’t. Inc.

629 F.3d 928, 939 (Oth Cir. 2010) opinion amended and superseded on denial of reh’g, 09-
15532, 2011 WL 538748 (9th Cir. Feb. 17, 2011) (Conditions precedent are disfavored because
they tend to work forfeitures.) “[A]n individual who voluniarily prevents the occurrence of a
condition established for his or her benefit is estopped from seeking relief from a contract on the

grounds that the condition precedent to Ius obligation failed to occur.” See NGA #2 Litd. Liab.

Co. v. Rains, 113 Nev. 1151, 1161, 946 P.2d 163, 169 (1997). Additionally, a party may waive a
condition in a contract if the condition was included in the contract for his or her benefit,

Mayfield v. Koroghli, 124 Nev. 343, 352, 184 P.3d 362, 368 (2008); see also, Wyler Summit

P’ship v. Tumer Broad. Sys.. Inc., 235 F.3d 1184, 1190 (9th Cir. 2000). Unquestionably, the

“condition precedent” provision was for Ted's benefit.

In Sosin v. Richardson, 21C Cal. App. 2d 258 (Cal. Ct. App. 1962), the court held that

defendant waived a condition precedent requiring plaintiff 1o acquire all three parcels of property
as security for certain debt obligations by excluding one of the parcels from allocation as part of
the foreclosure and repurchase transaction. There, the court found that defendant’s obligation
was made subject to condition precedent that all three parcels of property securing the loan be
acquired. However, that condition precedent was excused by expression and conduct that
justified plaintiff’s reliance on the fact that one of the parcels would not be required for

acquisition as collateral. Therefore, despite its finding, based on express languapge that
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defendant’s obligation was subject to a condition precedent, the Sosin court concluded that
defendant waived the same. See also. Roseleaf Corp, v. Radis, 122 Cal. App. 2d 196, 204, 264
P.2d 964 (Cal. Ct. App. 1953) (where substantial performance has been rendered I.Jnder contract,
despite non-satisfaction of condition precedent, the party benefitting from the condition
precedent may be precluded from relying upon the failure of condition as a defense to his
liability to pay and be compelled to rely upon his claim for damages in respect of the defective
performance). |

In a subsequent case involving conditional lease covenants, the Nevada Supreme Court,
in Summa Corp. v. Richardson, 93 Nev. 228, 235, 564 P.2d 181, 185 (1977), reached a contrary
conclusion. There, the condition applied to the exercise of an option by the lessee to purchase
the leased premises that required the lessee to perform all terms, conditions and covenants
faithfully. Lessor argued that, based on lessee’s technical breaches, lessee forfeited its right to
exercise the option. Siding with the lessee this time around, the Summa Corp. court held that
lessor waived any right to forfeiture, since forfeitur;a of purchase option is not favored in this
state. Moreover, although the lease contained a non-waiver clause, it did not foreclose the lessor
from waiving forfeiture based on past breaches. The lessor here did not insist upon the breaches
until it accepted rent and after lessee exercised its option under the lease. Finally, lessor could
not rely on post exercise breaches as bases for asserting its right to forfeiture. Consequently, the
Summa Corp. Court concinded that lessor waived its right 1o forfeiture.

Here, Ted waived his right to insist upon the forfeiture of monies and benefits conferred
under the Agreements because he did nothing to insist upen his Section XVIII rights in response
to the Motion that Ted claims was the event tripgering the application of the condition

precedent. See, e.p., Green v. Hooper, 41 Nev, 12, 167 P. 23, 26 (1917) (conditions may be

waived by silence, much more so may they be waived by stipulation or affirmative

acquiescence); McElroy v. British Am. Assur. Co. of Toronto. Canada, 94 F. 990, 995 (9th Cir.

1899) (waiver may arise from the act or conduct of the insurer; and silence for an unreasonable
time upon his part, after notice or knowledge of the breach of the condition). As in Sosin, Ted's

prior conduct of not raising Section X VIII results in a bar against his present attempt to assert the
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oppressive forfeiture condition. Additionally, similar to Summa Corp., 10 the extent enforcing
the condition here would work a substantial forfeiture of material benefits under the Agreements,

this Court should find such conditions are equally disfavored. Unlike Hornstein, the present

condition precedent relates directly to the promisee’s obligations under the Agreements such that
Ted’s conduct of waiver and acquiescence directly speaks to his intent to release Kimberly of her
forfeiture obligation under the Agreements. Ted cannot be ﬁermiﬁed to belatedly assert the
condition, depriving Kimberly of the right to make a choice: abandon a claim (if it was in fact a
challenge) or comply with the condition precedent and pursue the claim. He is not permitted to
wait until long after he claims that Kimberly challenged the jurisdiction of this Court and would
have been subject to the “condition precedeh ” language of the Prenuptial Agreement. It is for
this basic common sense that a condition precedent must be pleaded or it is waived.

Ted erroneously contends that he has presented a “Claim for Reimbursement” in his
remaining cause of action, seeldng $1,750,000 from Kimberly, pursnant to Paragraph XII of the
parties’ Prenuptial Agreement. Ted has never made an affirmative prayer for relief via
complaint or motion that enunciates such a claim for reimbursement. Ted has never set out with
specificity his offers of proof (or the basis for those claims } as to this “claim.” He does not tell
the Court or Kimberly which witnesses will testify to which facts. Instead, he provides his
rendition of each party’s conduct during the marriage related to this provision. He provides a
portion of the text of this provision in the underlying contract, and then tells the Court:

Paragraph XII of the Prenuptial Apreement provides, however, that Kimberly must
reimburse these payments “[IJn the event Kimberly seeks in any way to set aside, impair or
invalidate any of the provisions of this Apgreement.

See Ted’s Brief at page 3, lines 12-14. He then demands the Court io order Kimberly to
“specifically perform” the provisiorv.ﬁ of Paragraph XII of ihe Prenuptial Agreement, and for her
to reimburse Ted in the amount of $1,750,000 she previously received from him. ld. at page 3,
lines 4-6. Ted’s summary of the provision and the law are, at best, disingenuous.

Ted does not spell out in his Brief the “specific provisions of Paragraph X1I* he is asking

the Court to order Kimberly to “specifically perform.” Yad he done so, the Court could readily
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see that it would necessarily be required to interpret and construe this Paragraph XII before any
Orders could be issued related to either party’s obligation to specifically perform. Moreover, the

requested returm of $1,750,000 is a money damage claim for which specific performance cannot

be granted.
The entirety of Paragraph XI1 of the Prenuptial Agreement provides as follows:

In the event Kimberly seeks in any way to set aside, impair or
invalidate any of the provisions of this Agreement, directly or indirectly,
as_a condition precedent to the right to bring or maintain such
actions(s), the amounts previously paid to her or for her benefit under the
terms of Paragraph II(B)(9) of this Agreement shall be forfeited and repaid
to Ted, together with all income or accumulation thereto or assets acquired
therewith, and all future amounts otherwise payable under Paragraph
1I(B}9) shall no longer be payable, and Ted’s obligations under said
Paragraph shall terminate. Any claim for alimony, spousal support or
relating to the custody or support of children shall not be deemed an act
which triggers the provisions of this paragraph.

For purposes of this provision, attaching or seeking to impair or
invalidate any of the provisions of the Agreement shall include, without
limitation: (1) any attempt to set aside or invalidate or impair the terms of
this Agreement, in whole or in part; (2) any attempt to characterize
separate property or separate obligation as anything other than separate
property; (3) any attempt to characterize community or jointly or mutually
owned property or obligations as anything other than jointly or mutually
owned property or obligations; (4) any assertion of a claim (other than as a
named beneficiary) against Ted, his estate or any trust of which Ted is a
settlor, trustee or beneficiary under the laws of Nevada, California, Idaho
or of any other jurisdiction; (5) any assertion of a claim arising from a pre-
marital cohabitation, whether on a contract (express or implied) theory, a
“quantum meruit” theory, a partnership-theory, a constructive trust theory,
the reasoning of Marvin v. Marvin (supra), its forhearers and progeny, the
reasoning of Western States Construction Inc. v. Michoff (supra), its
forbearers and progeny, or any other similar case, law or theory; (6) any
assertion of an interest (other than as a named beneficiary) in any asset,
title to or ownership of which is in Ted’s name or the name of any asset or
trust (or its trustee) of which Ted is an owner, settlor, trustee or
beneficiary; (7) any assertion that Ted entered into an oral agreement (or a
written or oral agreement which is' 1o be proved by parole evidence) to
make provisions for Kimberly under his Will or in any other document
with testamentary provisions, whether or not for services rendered and
whether or not such agreement is provided to exist; or (8) the seeking of a
pendente-lite or final award of attorneys’ fees, expert fees or litigation
costs, except as provided under Paragraph XI1l. (emphasis added)

Kimberly has never filed an action, nor did she bring or maintain an action to set aside

any provision of the Agreement and this fact is undisputed. If she had, it would have been Ted’s

obligation to plead the Condition Precedent as an affirmative defense. Every single example in
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the forgoing language requires Kimberly to seek affirmative relief from a Court of law. The only
affirmative relief that Kimberly ever sought, regardless of the terms of the Agreements, was that

as a matter of law the Nevada Court lacked _]UIISd]Ct]OD to proceed Nothmg i the forgomg

forfe;rure prov1510n states that she cou]d not seek a ]unsdnctzona] determmatmn Under Ted’s

reasoning, if the Court, Sua Sponte, determined that it lacked jurisdiction because of the pre-
existing Divorce action in California, that somehow Kimberly filing for diverce in California
would have triggered the forfejture clause.

Ted admitted repeatedly that imberly has not asked any Court to make orders that
would impair the parties’ Prenuptial Agreement. When he was asked, “Do you agree that
Kimberly has not filed a complaint in Nevada seelci.ng to set aside, impair, or invalidate the
prenuptial agreement that you and she signed in 19987 Ted answered, “I do”. Page 278, lines 2-
13. He made the same concession with regard to the fact that Kimberly has not filed any such
challenges in the California matier. Page 279-280, lines 24-7. She has never asked for
affirmative relief from any Court or filed any motion or other request seekmg 10 have any of the
Agreements declared invalid—either in California or Nevada. Moreover, Ted has never moved
this Court to require the forfeiture of Kimberly’s assets before the Court would consider whether
it had the jurisdiction to decide Plaintiff’s Nevada action. If Ted felt the Motion to Dismiss was
a challenge to the Apgreements, iue was required to plead the affirmative defense. In failing to so
plead, Ted waived his right to make that assertion. All Plaintiff claims to have done regarding
his obligation in this repard is lo send a letter to Defendant’s counsel on or about July 11, 2013,
alleging that she had triggered the provisions of the forfeiture clause and “demanding”™ that she
repay the $1,750,000 he paid to her under the terms of the Prenuptial Agreement. This
“demand” is legally meaningless and has never been raised to this Court. |

H is also important to note that althongh Ted claims Kimberly has challenged the
Agreements, he cannot point to a motion or complaint for declaratory relief filed by Kimberly in
which such a challenge was made. This position by Ted is also contrary to his positions before
the California court. Even if Ted bases his contention in this regard on discovery responses or

the title of a section of a pleading as previously argued, the failure of a moving or complaining
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party (Kimberly under Ted’s theory that a challenge has occurred) te meet a condition precedent

is, in fact, an affirmative defense. (See Clark Cnty. Sch. Dist. v. Richardson Const.. Inc.. 123

Nev. 382, 394, 168 P.3d. 87, 95 (2007)). Ted has never asserted or pleaded the affirmative
defense of Kimberly's failure to fulfill the condition precedent of returning the annual payments
to Ted before she could challenge the Agreements. Under NRCP 8, Ted's failure to plead the
affirmative defense of Kimberly’s failure to meet her condition precedent means that Ted has
now waived any claim that the forfeiture clause has been triggered. No matter how much Ted
tries, he can never overcome the clear language of the forfeiture clause which conclusively
establishes it as a condition precedent.

Ted, without ever pleading the relief, requests the Court to summarily enter a declaratory
judgment that Kimberly has failed to comply with the terms of Paragraph X1l of the Prenuptial
Agreement, and grant Ted's request that Kimberly be ordered to specifically perform the
provisions of Paragraph X11 of the Prenuptial Agreement, and reimburse him the $1,750,000 she
previously received. See Ted’s Brief at page 3, lines 1-6. No reasonable person could read this
provision and conclude that Kimberly owes Ted any reimbursements of payments previously
made to her which are in the nature of spousal support. Ted has made no offer of proof
regarding the plain language which requires Kimberly to “bring or maintain such action(s)” as a

condition precedent to any forfeiture.

2. Ted’s Second Purported Triable Issue — Interpretation of Characterization
of Separate Property Pursuant To Paragraph ILB.9. of the Prenuptial
Agreement:

‘Ted requests the Court enter the following Order: The Court declare that the Post Marital-
Agreement did not reinstate the $250,000 payment obligation to Kimberly under Paragraph
1LB.9 of the Prenuptial Agreement from 2007 forward, and that Kimberly’s claim to the contrary
is denied. See Ted’s Brief at page 8, lines 8-11. Ted has never affirmatively pleaded this canse
of action.

Kimberly has asserted no claims in this regard iln the Nevada case. This is because Ted

has never plead that this Court should interpret Paragraph 11.B.S. of the Prenuptial Agreement.
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Moreover, this issues is a support i1ssue which 1s exclusively before the California Court.

Ted alleges that the parties three Agreements mean that his obligation to pay Kimberly
$250,000 per year terminated when divorce was filed in 2005. He admits that Kimberly does not
agree with his allepations about the three Agreements. He admits that the parties do not agree on

interpretation. The plain language of the three Agreements demonstrates, just by reading them,

_that if this Court considers this issue, which necessarily requires characterization of property to

be adjudicated as either community or separate property, the Court must interpret the three
Agreements. Ted has never pleaded such a cause of action.

Ted even admits that the Court likely will not be able to interpret the Agreements absent
testimony of not only the parties, but also other witnesses, including Kimberly’s former attorney, |
Richard Young, and Ted’s former attorney, Mary Amne Decaria. He also proposes independent
witnesses Robert Underwood and Robert Cox will provide testimony regarding interpretation of
the three Agreements regarding this issne. See Ted’s Brief at page 7, lines 4-27.

In the event the Court were to wrongfully deem parol evidence admissible to explain and
interpret the provisions of these Agreements, there would be no question that this Court was
doing much more than issuing an order for specific performance. This issue is not before the
Court based upon Ted’s pleadings. A trial on this issue may not go forward without violating
Kimberly’s right to notice and due process.

3. Ted’s Third Purported Triable Issue—Interpretation Of Ted’s Child

Suppori Obligation Pursuant To Paragraph 3.21 Of The Marital Seftlement
Agreement And Paragraph 7.1 of the Post Marital Agreement:

Ted requests the Court to enter judgment declaring that Ted owes Kimberly ne back child
support. See Ted’s Brief at page 11, lines 3-4. Obviously, since all issues related to support of
the parties’ three children are to be litigated in the California action, this Court has literally no
familiarity with the arguments now being raised by Ted in his instant Brief. Nevada Law (See
NRS 130.203 et. Seq.), California Law (See Cal. Fam. Code 4908-4911), and the Crders in the
California dissolution action establish conclusively that California is the only court that can

address this issue. The Court cannot grant Ted’s relief in this regard because of the clear
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language of the Agreements themselves.

Section 7.1 on page 17 of the parties’ Post Marital Agreement reaffirms and ratifies

section 3.4 of the Marital Settlement Agreement as follows:

By the terms of the present Post Marital Agreement, Kimberly and
Ted hereby adopt, confirm, ratify, restate and agree to be bound by their
agreement for the payment of child support in the event of a divorce by
adopting paragraphs 3.2 through 3.4 of their Marital Settlement
Apgreement dated December 13, 2008 at pages 9-18.

What Ted now improperly seeks to do is have this Court declare that the terms of the
Marital Settlement Agreement mean what he would like them to mean and not what the clear
language of the Agreement says. Issues relating lo the child support and spousal support are
required to be raised in the state and county where Iimberly and the children reside. There is no
dispute that California is where Kimberly and the children reside. Because the remaining claim
that Ted has pleaded in Nevada, specific performance, requires that Ted has fully performed all
his obligations under the Agreements, and the issue of whether he has performed as 1t pertains to
child support and spousal support are squarely before the Califormia court pursuant to the
Agreements themselves, there is no way for this Cqurt to adjudicate Ted’s specific performance
claim. Just like the Court enforced the forum selectidn clause, it must now honor the provisions
relating to where spousal support and child support claims are to be adjudicated.

This is perhaps the most egregious “claim™ Ted seeks to litigate in the Nevada action,
notwithstanding his failure to plead the necessity of interpretation in this matter. Again, Ted
admits in his Brief that interpretation will be necessary. His proposed offer of proof of

statements from witnesses to explain the terms of the Agreements violates the parol evidence

rule if these Agreements are, as Ted contends, clear and unambiguous,

4, Ted’s Fourth Purported Triable Issue—Interpretation of Parasraph IV.G.
{Obligation to Maintain Parties’ Expenses) of the Prenuptial Agreement:

Ted requests the Court enter the following Order: The Court enter judgment declaring
that Ted has fully complied with Paragraph IV.G. of the Prenuptial Agreement regarding his
obligation to pay expenses for the parties. See Ted’s Brief at page 12, lines 19-20. No discovery

has been conducted on this issue anywhere (except California in connection with the support
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hearing) because it has never been pleaded as an issue by Ted in this Nevada action.” Moreover,
as set forth above, issues of support must be heard in California pursuant to the terms of the
Apreements pursuant to Judge Kreber’s Orders.

Pursuant to Section 8.1 of the Post Marital Agreement, “The court in the parties’
dissolution or divorce action has Jurisdiction to order the payment of alimony or spousal supporl
to Kimberly, in'such amount(s) as the court deems appropriate.” California is the only court
exercising jurisdiction over the parties’ divorce and the issues pertaining to support and the
division of property, based upon the content of Ted’s Answer (Response) to Kimberly's
California Petition for Dissoluticn, as well as his Motion for Bifurcation and related California
Pleadings. As such, all issues regarding the amounts paid to Ximberly, or to be paid 1o
Kimberly, whether as a support or property payment, are before the California court.

Notably, as Ted admits, interpretation of this provision, and the nature and exient of
Ted’s obligations to Kimberly pursuant thereto, rely on interpretation of the provisions in the
parties’ Agreements related to Ted’s payment of child support to Kimberly. No possible reading
of Ted’s Complaint for specific performance could possibly be construed to give Kimberly

notice of the Order he is requesting.

5. Ted’s Fifth Purported Triable Issue—Interpretation of Paragraph IV.G.
{Obligation to Malte Available Cash or Credit) of the Prenuptial Agreement:

Ted requests the Court enter the following Order: The Court entered judgment declaring
that Kimberly®s claim that Ted has not complied with this provision is specious. See Ted’s Brief
at page 13, lines 11-13.

Once again, this is clearly an issue of spousal support or child support, jurisdiction over
which is exclusively in California. As set forth above, all issues of child support are exclusively
before the California Court. Pursuant to Section 8.1 of the Post Marital Agreement, “The court
in the parties’ dissolution or divorce action has jurisdiction to order the payment of alimony or
spousal support to Kimberly, in such amount(s) as the court deems appropriate.” California is
the only court exercising jurisdiction over the parties’ divorce, the support issues and the division

of property based upon the content of Ted’s Answer (Response) to Kimberly’s California
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Complaint (Petition} as well as his Motion for Bifurcation and related California Pleadings. As
such, all 1ssues regarding the amounts paid to Kimberly, or to be paid to Kimberly, whether as a
support or property payment, are before the California court. Therefore, even if the Court were
to ignore the reservation of jurisdiction contained in the Decree of Dissolution, the Agreement
itself requires that this issue be adjudicated in California.

6. Ted’s Sixth Purported Triahle Issue—Attorneys’ Fees and Costs:

This issue does not require a trial. Moreover, the California Court has exclusive
jurisdiction over this issue. Assuming the Court recognizes the overwhelming authority set forth
above and in Kimberly’s Brief, and dismisses the one remaining cause of action filed by Ted, or
grants Summary Judgment hereafier, Kimberly will be the party entitled to attorney fees. Any
such fees award, like every other case in Nevada, will be determined by the Court based upon a
Brunzell Affidavit, not actual testimony of lawyers. Once again, the fact that Ted, with no cause
of action to try, wants as many trial dates as possible on issues that are never the subject of a
trial, is further evidence of his desire to financially bludgeon his wife and require her to be away
from the parties three children.

Testimony of attorneys regarding the meaning of contracts is impermissible.

It is black-letter law that “[i]t is not for witnesses to instruct the jury as to
applicable principles of law, but for the judge.” United States v. Newman,
49 F.3d 1, 7 (1st Cir.1995) (quoting Marx & Ca. v. Diners’ Cluh, Inc., 550
F.2d 505, 512 (2d Cir.1977)). At least seven circuit courts have held that the
Federal Rules of Evidence prohibit such testimony, and we now join them
as to the general rule. See Burkhart v. Washington Metro. Area Transit
Auth,, 112 F.3d 1207, 1212-14 (D.C.Cir.1997) (reversible error 10 allow an
expert in police practices to opine on whether police officers’ efforts in
communicating with a deaf plaintiff were enough to satisfy federal
disability statutes); Snap—Drape, Inc. v. Commissioner, 98 F.3d 194, 197-
98 (5th Cir.1996) (trial court properly excluded taxpayer’s expert reports as
containing nothing more than legal arguments concerning the tax treatment
of certain dividends); Berry v. City of Detroit, 25 F.3d 1342, 1353-54 (6th
Cir.1994) (finding mnadmissible the comments of an expert in police
practices on the meaning of the legal term “deliberate indifference” in a
civil rights case); Aguilar v. International Longshoremen’s Union, Local #
10, 966 F.2d 443, 447 (Sth Cir.1592) (testimony of purported expert that
workers reasonably and foreseeably relied on defendants’ promises
addressed “matters of law for the cour’s determination™ that were
“inappropriate subjects for expert testimony™); Specht v. Jensen, 853 F.2d
805 (10th Cir.1988) (en banc) (reversible error to allow an expert witness
who was an atiorney to give his opinions on whal was required tc make
consent 1o a search effective); Adalman v. Baker, Watts & Co., 807 F.2d
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359, 366 (4th Cir.1986) (finding inadmissible proffered expert opinion
conceming whether, under securities laws, disclosure of a particular fact
was required in the course of negotiating a transaction); Marx & Co. v.
Diners’ Club, Inc., 550 F.2d 505 (2d Cir.1977) (securities lawyer, called as
an expert, could not testify to the legal obligations created under a contract).
To state the peneral mle is not to decide the far more complicated and
measured question of when there is a transgression of the rule. We outline
some of the considerations and conclude that the rule has been transpressed

here. We leave to future cases the defining of the contours of application of
this rule. '

The following Nevada Rules of Evidence preclude expert testimony on matters of law.
~ NRS 50.275 Testimony by experts.

If scientific, technical or other specialized knowledge will assist the trier
of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by special knowledge, skill, experience, training or
education may testify to matters within the scope of such knowledge.

NRS 50.285 Opinions: Experts.

1. The facts or data in the particular case upon which an expert bases an

opinion or inference may be those perceived by or made known to him at
or before the hearing.

2. If of a type reasonably relied upon by experts in forming opinions or
inferences upon the subject, the facts or data need not be admissible in
evidence.

NRS 50.295 Opinions: Ultimate issues.
Testimony in the form of an opinion or inference otherwise admissible is

not objectionable because it embraces an ultimate issue to be decided by
the trier of fact.

An expert opinion on a matter of law is not admissible under the Rules of Evidence. The
Rules do not permit an expert opinion on matters of /aw. The Rules focus exclusively on
matters of fact, and require that an expert witness he allowed to assist the trier of fact by
providing his or her experi opinion based on facts or data. Since the Rules specifically allow an
expert opiniqn regarding facts but not regarding law, using standard rules of interpretation,

expert opinions on legal questions were purposefully excluded by the drafters and therefore not

admissible.

There is good reason for this prohibition of expert opinion on matiers of law. The
ultimate decision-maker on all questions of the law is the Judge. To allow another to testify on
matters of law would remove the authority of the Judge. An opinion of an expert on a matter of

law is not admissible because: (1) it usurps the role of the Judge to decide all matters of law; (2)
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if there 1s a jury, it confuses the jury by presenting them with more than one authority on the Jaw;
(3) the opinion is not based on facts or data but instead is merely an interpretation of a contract, a
legal document, under the law and therefore offers nothing to the Court in addition to what it can
provide itself (an opinion on the law); and (4) as the Judge has the exclusive role of “law giver,”
the testimony of an expert on the law would have no legal purpose and is therefore irrelevant and
must be excluded.

Case law consistently supports this position. Courts are in agreement that an expert
witness may not offer an opinion into evidence on matters of law. The law prohibits “expert
legal opinions™ on questions of law because they “interfere[ ] with the judge’s role as the “sole

arbiter of the law™ in a courtroom. United States v. Scholl, 166 F.3d 964, 973 (Sth Cir.1999)

(determining that expert iestimony on legal conclusions, such as the reasonableness of a party’s

belief, are inadmissible). See also Aguilar v. International Longshoremen’s Union, 966 F.2d

443, 447 (9th Cir.1992) (noting that matters of law are for the court’s déterminati_on, not that of

an expert witness). See also McDevitt v. Guenther, Civ. No. 06-00216, 2007 WL 2121241, a1 17

~(D. Haw. 2007).

Experl opinions on a contract - its validity, its interpretation and the obligations of the
parties — are matters of law for the Judge to decide. As the Ninth Circuit has noted, “[tThe
construction of written agreements belongs to the court,” and witnesses should not be able to
testify to the legal effect of the agreement... [. ] Energy Oils, Inc. v. Montana Power Co., 626
F.2d 731, 737 n. 11 (9th Cir.1980). See also GPF Waikiki Galleria, LLC v. DFS Group. LP,

2007 WL 3195089 (D. Hawaii 2007) (the matter of interpretation of a contract is a matter of
law); Shelton v. Shelton, 78 P.3d 507 (Nev. 2003)(the question of the interpretation of a contract

when the facts are not in dispute is a question of law); Washoe County v. Transcontinental Ins.

Co., 878 P.2d 306 (Nev. 1994) (when parties do not dispute the facts, interpretation of contract is

question of law}); Sheehan & Sheehan v. Nelson Malley and Co., 117 P.3d 219 (Nev. 2005) (the

construction of a contractual term is a question of law, and the appellate court is obligated to
make its own independent determination on such issue and should not defer to the district court’s

determination); Federal Ins. Co. v. American Hardware Mut. Ins. Co., 184 P.3d 390 {(Nev. 2008)
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(when the facts are not in dispute, contract interpretation is a question of law).

Furthermaore, allowing an expert to testify on a matter of law may be reversible error. In
Marx & Co. v, Diners® Club, Inc., 550 F.2d 505, 508-10 (2d Cir.1977), the Second Circuit found
that the district court erred in allowing an expert witness, who was a lawyer and an expert on
securities law, lo construe a contract as a matter of law and provide his legal opinions on the
parties’ obligations.

v,
CONCLUSION

As this Court can see, Kimberly has presented controlling Nevada case law that is directly on
point regarding each issue. Ted, however, has tried to tell the Court that a prayer for relief is the
same as a cause of action. He has given the Court no authority upon which it can rely. Pursuant
to this Court’s Orders, Ted’s case in chief is limiled to the elements of Specific Performance.
None of Ted’s named witnesses, primarily attorneys, can offer testimony regarding the elements
of specific performance. Ted will continue to tell the Court that it can, contrary to Nevada law,
rule on any claim that Ted chooses to invent, but not plead, at any stage in the litigation.
Fortunately for Kimberly, this Court has read the cases cited in this Brief and will preserve
Kimberly’s right to due process by ensuring that Ted’s case is limited to Specific Performance.
Although Kimberly has addressed Ted’s unpleaded claimé, out of an abundance of caution, she
has not and will not consent that Ted’s new claims be tried in his Specific
1
1
i
i
11
Iy
I
1
1
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Performance case. The analysis provided by Kimberly regarding Ted’s claims was offered as
evidence of Ted’s continued unreasonableness and desire to increase costs with legally

prohibited claims. It is now up to the Court to ensure that the laws of the State of Nevada are not

twisted, trampled and ignored by Ted.

RESPECTFULLY SUBMITTED this 4" day of February, 2014.

da Sfbtc Bar N3, 006699
07 g5t T'wain Avenue, Suite 300
Lj?fégas, Nevada 89135
N 702) 869-8801
Attorney for Defendant
KIMBERLY JONES
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that 1 am an employee of BLACK & LOBELLG and that

on the 4™ day of February, 2014, 1 caused the above and foregoing document entitled

DEFENDANT, KIMBERLY JONES’, TRIAL BRIEF, to be served as follows:

[ ]

[ ]
[XX]

[XX]

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class posiage was prepaid in Las Vegas, Nevada; and

pursuant to EDCR 7.26, to be sent via facsimile;

by email to jji@jimmersonhansen.com; smp@jimmersonhansen.com;
sh(@jimmersonhansen.com; and ks(@jimmersonhansen.com

hand delivered

to the party or their attorney(s) listed below at the address and/or facsimile number indicated

below:

James J. Jimmerson, Esq.

Shawn M. Goldstein, Esq.
JIMMERSON HANSEN, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Facsimile: (702)387-1167
Attorneys for Plaintiff

and that there is regular communication by mail between the place of mailing and the place(s) so

addressed.

An Employee E é]ack & LoBello ;
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D-12-470239-U

DISTRICT COURT
CLARK COUNTY, NEVADA

Miscellaneous Complaint COURT MINUTES February 05, 2014
D-12-470239-U Fletcher Jones, Jr., Plaintiff(s).
VS

Kimberly Jones, Defendant(s).

February 05,2014 1:30 PM Evidentiary Hearing
HEARD BY: Nathan, Gayle COURTROOM: Courtroom 05
COURT CLERK: Kathleen Boyle

PARTIES:
Fletcher Jones, Jr., Plaintiff, present James Jimmerson, Attorney, present
Harrison Jones, Subject Minor, not present
Hayden Jones, Subject Minor, not present
Kimberly Jones, Defendant, not present John Jones, Attorney, present

JOURNAL ENTRIES

- Shawn Goldstein, Bar #9814, present as co-counsel on behalf of Plaintiff. Attorney Philip Seastrom
and Ryan Melntire present PRO HAC VICE on behalf of Plaintiff, Stephen Kolodny, and Heidi L.
Madzar present PRO HAC VICE on behalf of Defendant. Court Reporter, Amber Riggio, also
present.

Mzr. Jones asked for a ruling on two additional Motions he wished to present.

COURT ORDERED, the Motion to Dismiss and the Notice of Motion for Summary Judgment are
DENIED. In addition, any Motion to remove this matter from this Court's jurisdiction is DENIED.

Mr. Jones said he needed a ruling on the issue of waiver on the part of the Defendant under Rule 15.
The Court said it would not allow Mr. Jones to argue on a Motion for Waiver. Response by Mr,
Jimmerson,

Mz, Jimmerson said he had received Defendant's Motion to Quaslh, and he would file an Opposition
by 2/6/14 prior to the hearing. Mr. Jones requested the opportunity to argue this matter orally on
Friday morning.

| PRINT DATE: | 02/21/2014 [ Page 7 of 18 | Minutes Date: | February 03,2014 |
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D-12-470239-U

Opening statement by Mr, [immerson.

MATTER TRAILED for the Court to review Defendant's Memorandum of Law filed 2/5/14, and
Rule 15. MATTER RECALLED with all parties present as prior to recess. Michelle LoBello, Bar
#5527, was made an appearance after the recess.

The Court noted Defendant was requesting some type of ruling preserving a waiver of claims against

the Plaintiff in this action. Mr. Jones responded Defendant wished to preserve that they are not
impliedly consenting to evidence being presented, which had not been plead, which could result in
Plaintiff moving the Court at the conclusion of trial to allow him to amend his pleading. The Court
advised it could not make a ruling on this, stating counsel could make its objections as the hearing
progressed. The Court reviewed Rule 15, and Rule 8(c), and said the ability to ask the Court to
conform the pleadings to the evidence went both ways.

Argument by Mr, Kolodny.

COURT FURTHER ORDERED, Mr. Kolodny shall submit his Proposed Obection to Mr. J[immerson
by 10:00 a.m. on 2/6/14, in order for counsel to review it and make any objections to the Court. The
2/7/14 hearing will commence at 1:30 p.m., and the 2/14/14 hearing shall commence at 8:00 a.m.,
and conclude at 3:00 p.m.

CONTINUED TO: 2/6/14 AT 1:30 P.M,

INTERIM CONDITIONS:

FUTURE HEARINGS:
Canceled: February 07, 2014 10:30 AM Evidentiary Hearing
Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle
Courtroom 05

Canceled: February 14, 2014 1:30 PM Evidentiary Hearing

Reavon: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 03

Canceled: February 19, 2014 1:30 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 05

Canceled: February 20, 2014 1:30 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 03

Canceled: February 21, 2014 2:00 PM Evidentiary Hearing
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D-12-470239-U

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle
Courtroom 05

Canceled: February 21, 2014 9:00 AM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtraom 03

Canceled: February 23, 2014 9:00 AM Motion for Susmmary Judgment

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - Moot
Courtroom 05

Nathan, Gayle

Canceled: February 23, 2014 9:00 AM Opposition & Countermotion

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - Moot
Courtroom 03

Nathan, Gayle

February 26, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

February 26, 2014 10:00 AM Trial
Nathan, Gayle
Courtroom 03

February 27, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

Canceled: February 28, 20714 2:00 PM Evidentiary Hearing

Reason: Canceled as the resull of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 05

Canceled: February 28, 2014 8:00 AM Evidentiary Hearing

Reason; Canceled as the result of a fearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 03

March 11, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

March 12, 2014 9:30 AM Evidentiary Hearing
Nathan, Gayle
Courtroom 14

March 13, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 03

March 14, 2014 9:30 AM Evidentiary Hearing
Nathan, Gayle
Courtroom 03
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D-12-470239-U

DISTRICT COURT
CLARK COUNTY, NEVADA

Miscellaneous Complaint COURT MINUTES February 06, 2014
D-12-470239-U Fletcher Jones, Jr., Plaintiff(s).
VS,

Kimberly Jones, Defendant(s).

February 06,2014 1:30 PM Evidentiary Hearing
HEARD BY: Nathan, Gayle COURTROOM: Courtroom 05
COURT CLERK: Kathleen Boyle

PARTIES:
Fletcher Jones, Jr., Plaintiff, present James Jimmerson, Attorney, present
Harrison Jones, Subject Minor, not present
Hayden Jones, Subject Minor, not present
Kimberly Jones, Defendant, present John Jones, Attorney, present

JOURNAL ENTRIES

- EVIDENTIARY HEARING: DAY 2

Shawn Goldstein, Bar #9814, present as co-counsel on behalf of Plaintiff. Attorney Philip Seastrom
and Ryan McIntire present PRO HAC VICE on behalf of Plaintiff. Michelle LoBello, Bar #5527,
present, on behalf of Defendant. Stephen Kolodny, and Heidi L. Madzar also present PRO HAC
VICE on behalf of Defendant. Court Reporter, Amber Riggio, also present.

The Court advised it would hear Defendant's Opening Statement, and then rule on the Motion to
Quash, and if there was time, the Objection would be considered. Mr. Jones said he had just received
the Opposition, and it was his understanding it would be argued on Friday, 2/7/14.

COURT ORDERED, Mr. Jones will have until 11:00 a.m. on 2/7/14 to file a Reply to the Opposition,
which will be addressed at the 2/7/14 hearing,

Opening Statement by Mr, Jones.

MATTER TRAILED. MATTER RECALLED with all parties present as prior to recess.
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Opening Statement of Mr. Jones continued.
COURT FURTHER ORDERED, Defendant's Motion to Quash is DENIED.

Mr. Jimmerson advised the Court his first witness cn 2/7/14, would be Kathryn Stryker Wirth,
followed by Defendant's testimony, which would commence on Wednesday, 12/12/14. The Court
asked for an offer of proof as to why Ms. Wirth would be required to testify. Mr. Jimmerson
presented his offer of proof. Argument by Mr. Kolodny. Response by Mr. Jimmerson,

COURT FURTHER ORDERED, Ms. Wirth will be heard on the question of credibility. The 2/14/14
hearing will commence at 8:00 a.m., and will end at 2:00 p.m.

Argument by Mr. Kolodny regarding Defendant's request to make an evidentiary objection. Response
by Mr. Jimmerson.

Counsel STIPULATED to the authenticity of Exhibit 11.

CONTINUED TO: 2/7/14 AT 1:30 P.M.

INTERIM CONDITIONS:

FUTURE HEARINGS:
Canceled: February 07, 2014 [(:30 AM Evidentiary Hearing
Reasan: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle
Courtroom 05

Canceled: February 14, 2014 [:30 PM Evidentiary Hearing

Reason: Canceled ax the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Caurtroom 03

Canceled: February 19, 2014 {:30 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 03

Canceled: February 20, 2014 1:30 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 05

Canceled: February 21, 2014 2:00 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 03
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Canceled: February 21, 2014 9:00 AM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtraom (15

Canceled: February 23, 2014 8:00 AM Motion for Summary Judgment

Regson; Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - Moot
Courtroom 03

Nathan, Gayle

Canceled: February 23, 2014 9:00 AM Opposition & Countermotion

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - Moot
Courtroom 03

Nathan, Gayle

February 26, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

February 26, 2014 10:00 AM Trial
Nathan, Gayle
Courtroom 05

February 27, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 03

Canceled: February 28, 2014 2:00 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 05

Canceled: Febryary 28, 2014 9:00 AM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle

Courtroom 03

March 11, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

March 12, 2014 9:30 AM Evidentiary Hearing
Nathan, Gayle
Courtroom 14

March 13, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom (3

March 14, 2014 9:30 AM Evidentiary Hearing
Nathan, Gayle
Courtroom 03
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UNCERETIFIED TRANSCRIPT DISCLAIMER IN THE MATTER OF

DISTRICT COURT

FAMILY DIVISION

CLARK COUNTY, NEVADA

FLETCHER JONES, JR., ;
Plaintiff, ;

V3. ; Cage No. D-12-47023%-U
KIMBERLY JONES, %
Defendant. ;
)

* * K *® &

TRIAL, DAY 3, ROUGH ASCII
* * * Kk 0w

The following transcript of proceedings, or
any portion thereof, in the above-titled matter, taken
on Friday, February 7, 2014, is being delivered
unedited and uncertified by the official court reporter
at the regquest of James Jimmerson, Esg., and Stephen
Kolodny, Esg.

The purchaser agrees not to disclose this
uncertified and unedited transcript in any form
(written or electronic) to anyone who has no connection
to this case. This is an unofficial transcript, which
should not be relied upeon for purposes of verbatim

citation of testimony.

Transcript of Proceedings 2014-02-07 {ROUGH)

PA 00168



10

11

1z

13

14

15

15

17

18

19

20

21

22

23

24

25

This transcript has not been checked,
proofread, or corrected. It is a draft transcript, not
a certified transcript. As such, it may contain
computer-generated mistranslations of stenotype code or
electronic transmission errors, resulting in inaccurate
or nonsensical word combinations, or untranslated
stenotype symbols which cannoct be deciphered by
nonstenotypists.

Correcticns will be made in the preparation
of the certified transcript, resulting in
differentiations in content, page, and line numbers,
punctuation, and formatting.

This realtime, uncertified, and unedited
transcript contains no appearance page, index, deponent

certificate page, or reporter's certificate page.

REPORTED BY: AMBER M. RIGGIO, CCR NO. 214

LST JOB NO.: 202018
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LAS

is now in

presiding.

mattcer, D-

Jimmerson

behalf of

VEGAS, NEVADA; FRIDAY, FEBRUARY 7, 2014
1:39 P.M.

* k k * %k

PROCEEDIUNGS
* * k kK %
THE BAILIFF: All rise, come to order. Court

session. The Honorable Gayle Nathan

THE COURT: Good afternoon, everyone.

THE BAILIFF: You may be seated.

THE COURT: All righty. This is the Jones
12-470239,

Counsel, your appearances.

MR. JIMMERSON: Thank you, Your Honor. Jim
and Shawn Goldstein of Jimmerson Hansen, on

Plaintiff. On my right is Ryan MacIntyre of

Seastrom & Seastrom. To their right is Ted Jones.

THE COURT: Okay.

MR. JONES: John Jones, Bar No. 6699; Michele

LoBello, Bar No. 5527; along with Stephen Kolodny and

Heidi Madzar, appearing for the defendant.

THE COURT: &All right. Welcome, everybody,

again. Day 3.

MR. KOLODNY: Day 3.

THE COURT: We're chipping away at it. Okay.

Everyone can have a seat. This is Plaintiff's case.
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MR. JIMMERSQON: Thank you, Your Honor. May
it please the Court, we'd like to call Kathryn Stryker
Wirth to the witness stand, please.

THE COURT: Yes.

MR. KOLODNY: If you will, Your Honor, before
the witness enters the courtroom, I would like to
request permission of the Court to voir dire the
witness when she takes the stand before questioning is
commenced by Mr. Jimmerson.

My voir dire would be based upon -- based
upon Local Code 47.060. This will relate to
questions -- whether the witness is qualified to answer
questions and be a witness in this matter, based upon
further lack of persconal knowledge under 50.025. I
believe the witness, based upon her testimony at
depositions, does not have personal knowledge of
virtually all of the subjects and should not be
permitted to testify.

THE COURT: Well, my understanding is that
her deposition was taken; is that correct?

MR. KOLODNY: That's correct.

THE COURT: Was Defendant represented during
that deposition?

MR. JIMMERSON: Defendant was present and

represented.
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THE COURT: Okay.

MR, KOLODNY: I thought the Court was
addressing me. Yes, the answer was --

THE COURT: I was, Mr. Kolodny.

MR. KOLODNY: To answer the Court's question,
yes, she was.

THE COURT: Okay. How long was that
deposition?

MR. KOLODNY: I wasn't personally present,
but the deposition is just a touch under 300 pages.

THE COURT: Ckay.

MR. JIMMERSON: Seven hours, Your Honor.

THE COURT: Would be a couple of hours,
wouldn't 1t?

MR. KOLODNY: I was -- I was told a whole
day. I don't kmow. 1 wasn't there.

THE COURT: Okay.

MR. JONES: Judge, it was most of the day.
Mr. Jimmerson finished at about 4:00 or 4:30 or close
to 5:00, and the time -- time available was very
limited after the length of the day.

THE COURT: All right. Mr. Kolodny, based
upon the fact that this -- this is a witness who was
deposed, that your client had the opportunity to

cross-examine. She's not a surprise. Your request to

Transcript of Proceedings 2014-02-07 (ROUGH)
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voir dire is denied. You are free to cross-examine
her, and if -- if her tesgtimony is not relevant or she
is not testifying based upon her personal knowledge,
then, of course, I can‘t consider her testimony. But
I'm not going alleow that voir dire at this time.

MR. KOLODNY: Well, if I just may respond to
the Court?

THE COURT: Well, I'm not allowing -- you can
object to my ruling, but I -- to reserve the objection,
but I'm not permitting it. I think that you'wve had
ample opportunity to question her. If it's a matter of
credibility, that's fine, but I'm allowing the witness
to take the stand.

MR. KOLODNY: I'm not familiar with your
procedure about objecting to the ruling other than by
speaking to you now about it and asking for the
opportunity to respond to the Court's statement. The
witness --

THE COURT: Well, I'm not the attorney that
you're engaging an argument with. I've actually made
my ruling that I'm not allowing you to ask the witness
questions before the plaintiff puts on his case.

MR. KOLODNY: Understood, Your Honor.

THE COURT: That's just my ruling. Thank

you.
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MR. KOLODNY: I'll respect your ruling.

THE COURT: Thank you.

Ms. Wirth, please.

Good afternoon, Ms. Wirth.

THE WITNESS: Good afterncon.

THE CLERK: Would you stand and raise your
right hand, please. You do solemnly swear that the
testimony you're about to give will be the truth, the
whole truth, and nothing but the truth, so help you
God?

THE WITNESS: I do.

THE CLERK: Thank you.

DIRECT EXAMINATION

BY MR. JIMMERSON:

Q. Good afterncon, Ms. Wirth. How are you?
A. Good afternoon. Fine, thank you.
Q. Please state your name and your -- if you

have a business address or a home address, please.

A. My name is Kathryn Stryker Wirth. I do not
have a business address. My home address is 523 Cherry
Street, Boulder City, Nevada 83005,

Q. Ms. Wirth, did there come a time when you
represented Kimberly Moffatt regarding the negotiation,

preparation, and execution of a prenuptial agreement?
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67
with the benefit of your billing records, can you tell
us approximately when your attorney-client relationship
was formed with Kimberly Moffatt? And when I say your,
yours and your law firm.

MR. KOLODNY: Objection. The gquestion was
phrased as compound, has two component parts.

THE COURT: Overruled,

Can you answer it as asked?

THE WITNESS: I think so, Your Honor.

THE COURT: Overruled.

THE WITNESS: Part of the problem, I think,
is that before my deposition was -- before I knew about
this litigation, I found out about my deposition last
fall. I did not have a very good independent
recollection of the case. I had a general
recollection, but not a very good cne.

Before my deposition, I reviewed the file.

So now that I've done that, I have a better
recollection, but I've used the file to refresh my
recollection. Does that help?

THE COURT: I understand.

MR. JIMMERSON: Okay.

Q. (By Mr. Jimmerson) So when was the
attorney-client relationship formed?

A, In early June of 1958.
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MR. JIMMERSON: -- that is a criminal act.

THE COURT: I'm ordering -- I'm going -- I'm
about ready to apply sanctions on both sides for
unnecessarily delaying this matter.

I've made a ruling. I'm looking forward to
the cross-examination on this issue vis-a-vis
Ms. Wirth's deposition as it contrasts to her testimony
today. But Mr. Jimmerson, kindly ask the guesticns as
to the witness' --

MR. JIMMERSON: Thank you.

THE COURT: -- personal notes.

Q. (By Mr. Jimmerson) What was the reason why
you did not review your notes prior te your deposition
which occurred on November 4th, 2013, a Monday?

r: Because I did not --

MR. KOLODNY: Objecticn -- objection, Your
Honor, relevance to the issues before the Court.

ME. JIMMERSON: Respectfully, Your Honor, how
can you have --

THE COURT: It's overruled --

MR. JIMMERSON: -- this objection my opposing
counsel --

TUE COURT: It's overruled, Mr. Jimmersocn.

MR. JIMMERSON: That's inconsistent.

THE WITNESS: I did not review my notes prior

114
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to my deposition because I did not want to
inadvertently create a breach of the attorney-client
privilege because it is my understanding that, had I
reviewed the notes, I may have caused them to be
subject to production to Mr. Jones' -- Mr. Fletcher
Jones' -- counsel. &nd I did not want to breach the
attorney-client privilege. That is why I did not
review the notes prior to my deposition being taken,
and I still testified in my deposition.

Q. {By Mr. Jimmerscon} Thank you.

Let's return to June 16 of 19%8. You have
testified that, by virtue of looking at the file and/or
in combination of locking at your notes, you know --
you have some basis for telling us what occurred by
you -- or what ocecurred by Ms. Moffatt, not in terms of
words but actions, on that date. Do I understand your
testimony correctly to this point?

MR. KOLODNY: Objection, Your Honor. The
guestion is compound, or convoluted, and it's
irrelevant what Mr. Jimmerson understands.

MR. JIMMERSON: I'll withdraw the question.

THE COURT: Thank you,

Q. (By Mr. Jimmerscn) What is the -- are you
able to tell us what events occurred on June 1l6th,

19587
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Ehereof?
A. I don't helieve I did."

MR. KOLODNY: Objection as to relevance to
this whole line of questioning. Let's just do 1t one
time now, Judge."

THE COURT: Overruled.

{Whereupon, a video was played.)

"Q. Did you -- did you tell Kathryn Stryker Wirth

that you signed the prenuptial agreement freely and

voluntarily?
A, I don't recall that.
Q. Did you or did you not?
A. I don't recall if I did or not.
Q. So you might have, and you might not have?
A. I don't recall having that conversation with
her, no.

Q. So your belief is you didn't tell her that;
is that correct?

A, I'm not comfortable saying 100 percent sure,
no, that I did not, but I do not recall that
conversation.®

MR. KOLODNY: That's the end of the reading
as identified.
MR. JIMMERSON: That's exactly right.

Your Honor, we would request to suspend the

184
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examination now and resume at 1:30 on Wednesday,
February 12th.

MR. JONES: Your Honor, before we release the
witness for today, I would like to renew our motion to
have the notes produced. It's my understanding that
Ms. Wirth does not have a problem producing them to --

MR. KOLODNY: To us.

MR. JONES: -- to us, to the defendant, and
she would just feel much better if there was a court
order for her to do so.

THE WITNESS: Your Honor?

MR. JIMMERSON: How do we know that? Have
there been communications?

THE WITNESS: I -- I communicated to Mr.
Jones at the break.

MR. JONES: She came to me at the break and
told me that.

MR. JIMMERSON: That's news to me. That's
fine. I stayed away from this witness. I have not
discussed -- that's fine.

THE COURT: Well, why didn't somebody come to
me or Dr. --

MR. JIMMERSCN: Four months ago.

THE COURT: -- or Jdudge Kreber and ask for an

order rather than creating surprise? &nd it's the end
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review them?

THE WITNESS: Yes,

MR. JONES: And I'm happy to come to your
office.

THE COURT: Just in case there are any
sentences that are highlighted.

MR. JIMMERSON: Let me just say this: I'd
like to make clear on this record that we do not
continue this matter at all. That if this is going to
happen, they work the extra time to do it because it's
their error in not getting in it before.

THE COURT: All right.

MR. JIMMERSCN: 2And I deo want to have some
leeway on examination on Wednesday. Now, I -- my -- my
belief, my speculation, my prediction, is that these
notes are going to confirm the testimony of Ms. Wirth.

THE COURT: Okay. All right. Ms. Wirth --
you don't need Ms. Wirth anymore, do you?

MR. KOLCDNY: No. I think we're done for the
day.

THE COURT: You're excused, if you'd like.

THE WITNESS: Just so the record is clear, I
asked for an order that I turn the notes over to --

THE COURT: That is so crdered.

THE WITNESS: Thank you.
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MR. KOLODNY: To us.

THE WITNESS: Just to defense counsel.

THE COURT: To defendant to preserve the
privilege.

MR. JIMMERSON: With regard -- and I know
this area of law -- i1f they use those notes to
cross-examine you or attempt to cross-examine you, then
they're fair game for me to review.

MR. KOLODNY: Perhaps. You know, can we just
get there when we get there?

MR. JIMMERSON: Oh, no, no, no, no.

THE COURT: I'm not making a pre-ruling. I'm
trying not to do that. I'm --

MR. KOLODNY: Well, that's what Mr. Jimmerson
sounds like he's trying --

THE COURT: -- inclined to sometimes.

Okay. So I need to make this -- it's after
5:00 and I need to make this order. Both sides are
ordered, at this point, to identify any areas of
deposition testimony that are going to be utilized from
this point forward. So you'll have until Wednesday,
exchange identified portions with each other so that we
don't have what happened today and --

MR. JONES: One other housekeeping?

THE COURT: -~ that will take care of that.
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Telephone' {703) 3887471 - Facsimile (702) 3871167

JIMMERSON HANSEN, P.C.

415 Soulh Sixih Sireét, Suite 100, La$ Vegas, Nevada 89101

-1 o

© ®m ~N ® o R W N

[\_‘)[\)]\JN_'A._L_L_.‘.__\_L__L_L_.\__\

NOTC

1JIMMERSON HANSEN, P.C.
“fiJamesJ:Jimmerson; Esq NVSBN 000264
m@]lmmersonhansen COom *.
“'Shawn-M. Goldstein, Esq.; NV SBN 009814

smg@jlmmersonhansen COM: 0 e C
“1415:South'Sixth ‘Street, Smte 1 00; sl ST T e
“Alas Vegas, Nevada'! 89101

(702) 388-7171

SEASTROM & SEASTROM
A Professional Corporation
Philip G, Seastrom, Esq,, CA SBN 72583

“|Ryan B. Mclntire, Esq CA SBN 267402
14695 MacArthur Court ‘Suite 1450

Newport Beach, California 92660
(949?474 0800

WASSER, COOPERMAN & CARTER

A Professional Corporation

Bruce E. Cooperman, ‘:’:‘scg3 CA'SBN 76119
2029 Century Park East, Suite 1200

Los Angeles, California 90067

@10y 277-7417 "

Attorneys For Plaintiff,
Fletcher Jones, Jr.

FLETCHER JONES, JR,,
Plaintiff,

VS,

KIMBERLY JONES,

Defendant.

DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA

CASE NO. D-12-470238-U
DEPT.NO. T

NOTICE AND MEMORANDUM OF PENDING HOUSEKEEPING MATTERS

COMES NOW, Plaintiff Fletcher Jones, Jr., by and through his counsel of record,
James J. Jimmerson, Esq., and Shawn M. Goldstein, Esq., of Jimmerson Hansen, P.C.,

along with Philip G. Seastrom, Esq., and Ryan B. Mclntire, Esq., of Seastrom & Seastrom
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1 | '(pro hac vice) and Bruce E. Cooperman, Esg., of Wasser, Cdoﬁerrﬁ.'ah & Carter, P.C. (pro.:
2 | hac vice), and hereby submits -his Notice and Memorandum Q_f‘P,en_di_r_\g Houselkeeping -
3 | Matters that need to be addressed as follows: g .
4 |7 1 inorder to aveid he continuing disruption interposed by the' Defendanit, |7
5 th'r‘ou.g"h.hér COuhé:el, by thé’ir i'n's'i'-stéhée to objéCt to every q'u‘ést"ioﬁ that‘ is :
B8 asked, the Court is requested to enforce what it had already advised the
7 Defendant's counsel on Thursday, February 6, 2014, a copy of the excerpt
8 of Court's remarks at page 55, which are as follows:
9 “What I'm telling you is that the appropriate procedure
in an objection is to state, in one or two words, what
10 your objection is, I'll --I"l hearthe other side on the - on
the response, and then !l rule on jt, You do.not get to
11 make -a State of the Address with each and every
G EE objection. 1t's not permitted. It's not permitted in my
‘Br 12 courtroom, or.any other courtroom, and you preserve
gs your objection by makingthe objection. You don't gét
=iy 13 to make the preamble.”
T v
Wege 14 -
%-ﬁg 2. Request is further made to.ask the Court to enforce the Court's direction
s 15 o | |
IE prohibits "tag-teaming” rendered orally by the Court on Friday, February 7,
Z3: 16
8 EE 2014. The repeated objections by Defendant’s California counsel Stephen
Ha 17
B:.l & Kolodny, Esq., whenthen added or supplemented repeatedly by Defendant's
P2 18
%Eg Nevada counsel, John Jones, Esq., further interposes delay and extended
—saz 19 ‘
et arguments regarding objections that can be resolved [in a word or two.
20 '
Plaintiff's concern arises because this has not been an isplated incident, but
has repeated itself on multiple occasions simultaneously causing further
22
delay of these proceedings. Assistance in this matter is requested.
23
3. Notwithstanding the outstanding efforts of the trial Court to manage this
24 ' ' _
significant matter, it is apparent to Plaintiff, (and wish it were not so) that a
25
few more trial days than the twelve {12) that have been allocated may be
26
needed. It is highly likely that the parties will have not completed their
27
testimony before the final week of hearing on March 11 - 13, 2014, which
28
week has been set aside for hearings on the award of attorneys’ fees and
Pape 2 of 7
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1 co'ete |n favor of Plainth‘f- a.'nd agalnst Defendant In‘order to rntninti:ze any :
2 further delay, Plamtlﬁ requests the: Court to consult Wlth both. partles and
3 .dessgnate at Ieast an addltronal two A three ( ) tnal days‘_ and schedule :
4 :’?-.the eame wrth_i;he partres counsel"ln ordert complete:’this matte | t
5 is open to recet\nng mput from Defendant Wlth regard to the number of.' ﬁ
6 additional days that Defendant may seel tc have this Court set aside for the
7 completion of thla matter :
8 4, Request is made for a copy of the attorney notes of Kathryn Stryker erth '
9 Esq. which were delivered by her to Defendant, through her counsel, on
10 February 10, 2014.
11 In respense to the Courf's questions, at the end of the day of trial on Friday,
g%% 12 February 7, 2014, all -part_ies learned that the a_tto_rney notes of Kathryn
E’ %;’i 13 Stryker Wirth, Esqg. regarding_reoresentation of Kimberly Jones in the month
%% 14 of June 1998 and July of 1998 were somewhere between ten and twenty
%gg 15 pages, and that the notes were dated by Kathryn Stryker Wirth, Esq. to
Z%E 18 reflect the month and day and when the notes were taken and when the legal
§%§ 17 services were performed.
LEU EE 18 As attested to by Kimberly Jones in her deposition of October 15, 2013, at
% g;ﬁ 19 page 108, lines 10 - 25, Kimberly Jones accused Kathryn Stryker Wirth, Esq.
20 of fabricating the June 23, 1998 fwelve page lefter “in order to cover
21 themeelve'a 'f'ro:m Iiability."' . T h'e exact tranScriot as follows: |
22 "Is it your testimony that this letter is a sham
established by Howard Miller and Ms. Wirth?
23 MR. STURMAN:  Obijection; argumentative, calls for
24 speculation.
25 BY MR. COOPERMAN:
26 Q Is that your testimony:
27 A | don't know who created it, but it is a false document.
28 Q Do you have any explanation for why Exhibit 4
was found in the file of Kathryn Stryker Wirth?
Pape 3 of 7
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Telephone (702) 386-7i71 - Facsimile (702) 367-1167

415 South Sbdh Sliee!, Suite 100, Las Vegas, Nevada-8910%

JIMMERSON: HANSEN, P.C.

1 A Yes. :
2 Q  Whatis that? :
3 A | believe it was created to .cover herself from liability. s
et Q you think Miss \ i b
5 A | don't know if she does or not.” :
B
; Defendant requested the notes in Court on Friday, February 7, 2014, from
- Ms. \N|rth Esq and.the Court again, although discovery has been closed
long ago ang no effort was made by Defendant to move to compel the
9
production of the documents against Kathryn Stryker Wirth, Esq. or her law
10 :
firm Joliey, Urga, Wirth & Woodbury, the Court acceded to Defendant's
11
1 request for the notes and, upon information and belief, the notes were
9 :
'3 delivered by the Jolly, Urga law firm to Defendant’s counsel on or about.
. February 10, 2014, Plaintiffis entitled to a copy of those notes as well.
4 ' L
SCR 1 G(b)( )”states a follows:
16
by "A Iawyer may reveal information relatlng tothe reEresentatton
18 of-a. cllent to the extent the lawyer reasonably believes
necessary;"
17
18 ()  To establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a
19 defense to a criminal ‘charge or civi| claim agamst a lawyer
based upon conduct in which the ‘client was involved, or to
20 respond to ailegatlons in any proceeding concermng the
!awyer s representatron of the cllent o
21 '
SCR 1.6 was former Supreme Court Ru|e 156 and is virtually the same Identical
22
image as ABA Model Rule 1.6 with only three minor exceptions that do not apply here.
23
Plainiiff requests Kathryn Stryker Wirth, Esq. to reveal the information contained
24 : C o ' _
- within her noies because they will affiimatively confinm ¢onversations and meetings held
between Kathryn Stryker Wirth, Esqg. and Kimberly Jones in the month of June, 1998 as
26
”7 disclosed on her billing statement, document 8 to Exhibit “1" for June, 1998, now in
28 evidence and document 9 to Exhibit "1" for July, 1298, now in evidence. These notes will
also confirm Ms. Stryker Wirth's answer to the Court's question that her notes total
Paged of 7
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1 'a'p'proxim'atety 10-20 pag:es a.nd they'air'e‘ dated to retleot the date in which Eeéall servioes“

- _were performed communlcat jons were held andlor other tasks were undertaken - and :

€3 R

; .thus addrtronally' _'_lsprovmg Krmberty Jones mendamous representatrons that she never.__ _
.' ot K2 s h ly 119 repeatedlyg}'
-:'alteged by Ms .Jones in deposttron testrmony and in Deolaratio'nsﬂeduln Nevada and tn..
California and in California Court proceedings. Here Kathryn Stryker Wirth, Esqg. should
| be perm1tted to respond to these false allegatlons made by Klmberly Jones in this

' proceedmg, as they ‘respond to a[legatlons In any proceedlng conoernrng the Iawyers'

© m ~N o o,

representation of the client," SCR 1.6(b)}(5). Indeed, the last prong of SCR 1.6(b)(5) is
10 | very broad and expressly permits the lawyer to"respond to allegations in any proceeding
11 || concerning the lawyer's representation of the client.”

12 _'l'hes_e notes wilj oonﬁrm the,t__ruthfutnes;s of Kathryn Stryker Wirth's testimony and
13 | the absence of the same of Kimberly Jones. Dete_ndant's wanton disregard for the truth

14 'dlrectly caused. the lncurrenoe of reasonable and necessary and huge substantral:

- Facsimila (702) 367-17167

15 attorneys fees and costs to drsprove sworn statements and representations, made under

16 '-penalty of perjury, and to demonstrate her violation of Paragraph 12 of the Prenuptial

17 || Agreement.

18 Finally, separate and apart from the attorneys' notes being disclosed to Plaintiff,

JIMMERSON HANSEN,P.C.

415 South Sixh Stresl, Suite 100, [as Vegas, Nevada 83101

Telephone (702} 3BB-7171

19 having been disclosed eariier this week to pefe_ndant, is the fact that the dates themselves,
20 | who was present, the location of me_:etings and whether telephone conversations or
21 rn_eetin;c_'_;s:w_ere held _-'are_,__al_l,'n_on.-pri"_\_/_i‘leg_ed :_as_.a matter of law, and this foundation of
22 information should be provided by the Defen_d_ant to the Plaintiff forthwith. Atthe very least,
23 |I'redacted attorney notes should be provided by Defendant to Plaintiff or by Ms. Wirth to
24 || Plaintiff. Forthe same reasons that Kathryn Stryker Wirth’s billing statements for June and
25 || July, 1998, were deemed by the Court not privileged, and disclosed to Plaintiff and

26 Defendant, so too are the dates of meetings, dates of telephone calls with the Defendant,
21 |17/

28 111
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1 Il and information regarding who was present are all non-privileged and are pieces of
2 |nforrnat1on that. are relevant 1o the |ssues of thls case. and Which wm conf:rm the i
3 ;truthfulness of Ms W[rth s testumony and the mendacmusness of the Defendant Klmberly_. .
4 7J0nes Atthev nfc ‘_ ‘sho ovided . as.we '
5 Dated thiS / % clay of February1 2014, i
B Respectfully Submitted,
7 JIMMERSON HANSEN, P.C.
B S
9 MERGON HANSEN, P.C.
James J. Jimmerson, Esq., NV SBN 000264
10 Shawn M. Goldstein, Esq., NV SBN 009814
415 South Sixih Street Suite 100
11 ['as Vegas, Nevada 89101
OFE 43
A sg {E SEASTROM & SEASTROM
sz 13 A Professional Corporation
T Phiiip G. Seastrom, Esq,, CA SBN 72583
WEE 14 Ryan B. Mclntire, Esq CA SBN.267402
Z3i 4695 MacArthur Court, Suite 1450
Tz, 15 Newport Beach, California 92660
Z3: 16 ‘
O s WASSER, COOPERMAN & CARTER
g%% 17 A Professional Corporation
£
52 18 Bruce E. Cooperman, Esq,, CA SBN 76119
5;.;% 2029 Century Park East Suite 1200
=ez 19 Los Angeles, California 00067
20 Attorneys For Plaintiff,
_ Fletcher Jones, Jr.
21
22
23
24
25
26
27
28
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1 CERTIFICATE OF SERVICE
2 . F‘ursuant fo. NRCP 5(b) | hereby certify that I em an employee of JIMMERSON ;
3 HANSEN P C and thatuen te e {-)— day of February 901_47 lser\! i
5 NIATTERS by the rnetho indicated below, and addressed to the fo%lowmg '
6
7 | Persons Served:
8 [ JohnD; Jones, Esq, X Hand.Deliver
BLACK & LOBELLO U.S. Mail
9 || 10777 W. Twain Avenue, #300 Overnight Mall
Las Vegas, Nevada 89135 Facsimile
10 || Attorneys for Defendant
Kimberiy Jones
11 Hand Deliver
1 -Ste hen A. Koiodny, Esq. X U.S Mall
Qg 12 | Jeff M. Sturman, Esq. Overnight Mail
Q-85 1|:Alexa’S. Woiff; Esq, Facsimile
=35 13 | KOLODNY &. ANTEAU
WS 9100 Wilshire:Blvd., 9" Fl. West Floor
@ Fe 14 | Beverly Hills, California 90212
<'Zi-§§ |l Attorneys for Defendant:
<g, 15 'Kimber!y Jones
n _ HandDeliver
ZzE 16 Steven E. Bnggs Esq. X US. Malil -
O e Law- Offices of Steven E. Briggs Overnight Mall
DL 47 | 2700 Newport Boulevard, Ste, 172 Facsimile
% £E Newport Beach, California 92663
sz¢ 18 | Attorneys for Defendant
=25 Kimberly Jones
Sege 19 —
N UM Lol LNl
21 /’An employee of IMMERSON'HANSEN, P.C.
22
23
24
25
26
27
28
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Las Vegas, Nevada B9135
(702) B6D-880F FAX: {702) BA9-2665
CEOiA

BLACK & LOBELLO

10777 W. Twain Avenue, 3" Floor

Electronically Filed
02/13/2014 10:04:23 AM

RESP
BLACK & LOBELLO Cm« il’b’e“""“"

John D. Jones, Esq.

Nevada Bar No. 6699

10777 West Twain Avenue, Suite 300
Las Vepas, Nevada 89135
Telephone: (702} 869-8801
Facsimile: (702) 869-2669

Email: jjones@blacklobellolaw.com

CLERK OF THE COURT

KoLobny Law GrouUP

Stephen A. Kolodny, California State Bar No. 38026
9100 Wilshire Boulevard, Ninth Floor, West Tower
Beverly Hills, CA 90212-3425

Telephone: (310) 271-5533

Facsimile: (310) 271-3918

Attorneys for Defendant,

KIMBERLY JONES
DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
FLETCHER JONES, IR., CASE NO.: D-12-470239-U
Plaintiff, DEPT.NO.: T
V8.
KIMBERLY JONES,
Defendant.

DEFENDANT'S RESPONSE TO PLAINTIFF’S NOTICE AND MEMORANDUM OF
PENDING HOUSEKEEPING MATTERS

Defendant, KIMBERLY JONES (“Kimberly”), by and through her attormeys of record,
John D. Jones and the law finm of BLAck & LOBELLO, hereby submits her Response to
Plaintifi’s Notice and Memorandum of Pending Housekeeping Matters, regarding Plaintiff,
FLETCHER JONES, JR.’s (*“Ted"), fourth request contained in the Memorandum filed by Ted a
mere two hours before the commencement of Day four of trial on February 12, 2014.

The record in this case is replete with references by this Court of its intent to protect
privileged documents and information contained in Kimberly's file with Kathryn Stryker Wirth,
and the Court’s Orders, detecting Kimberly's privilege. Ms. Wirth herself has recognized the

privilege in her testimony before this Court during Days Three and Four of trial.
Page 1 0f 13
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BLACK & LOBELLO

10777 W. Twain Avenue, 3" Floar

Las Végas, Nevada B9135
(702) 869-8801 FAX: (702) B6D-2669

Q1A

Based upon the foregoing, and the law cited herein, Ted's request for production of
Kathryn Stryker Wirth’s attorney notes to him should be denied.
MEMORANDUM OF POINTS AND AUTHORITIES

The Court will recall that during Day 3 of trial, Kathryn Stryker Wirth testified that she
had reviewed notes from the file of Kimberly Moffatt prior to testifying in Court on
February 7, 2014. Ms. Wirth advised the Court during the proceedings that she had been
careful not to review lier noles prior to testifying at her deposition in November 2013, as she
did not want to take the chance of violating the attorney-client privilege.

Page 115-116 of the rough trial transcript from Day 3, February 7, 2014, contains the
following testimony by Ms. Wirth:

1 did not review my notes prior to my deposition because I did not want to
inadvertently create a breach of the attorney-client privilege because it is my
understanding that, had I reviewed the notes, I may have caused them to be
subject to production to Mr. Jones' -- Mr. Fletcher Jones' -- counsel. And I did not
want to breach the attorney-client privilege. That is why 1 did not review the
notes prior to my deposition being taken, and | still testified in my deposition.

See Exhihit “A™ at page 114-115, lines 25-9.

Ted contends that he is entitled to a copy of Ms. Wirth's notes from Kimberly's file
because they have now been provided to Kimberly's counsel, and he has asked the Court to order
their production to him. In support of his attempt to obiain these clearly privileged notes, Ted

cites SCR 1.6(b)(5). His cited authority is not applicable in this matter.
A. THE NEVADA RULES OF PROFESSIONAL CONDUCT DO NOT APPLY:

Initially, Ted’s reliance on authority contained within the Nevada Rules of Professional
Conduct is misplaced. The Rules of Professional Conduct are a basis to discipline attorneys, not
an independent basis by which discovery can be conducted by third parties to the attorney client

relationship.

NRPC 1.0A defines the purpose of the Rules and the guidelines for interpretation. NRPC

1.0A(d) stales in pertinent part as follows:

The Rules are designed to provide guidance to lawyers and to provide a structure
for regulating conduct through disciplinary agencies. They are not designed to be
' Page 2 of 13
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10777 W. Twain Avenue, 3™ Floor
Las Vegas, Novadn 89135
- {M12) 869-BBOT FAX: (702) B69-2669
[ AFA

BLACK & LOBELLO

10
11
12
13
14
15
16
17
18
19

21

22

24
25
26
27

a basis for civil liability. Furthermore, the purpose of the Rules can be subverted
when they are involked by opposing parties as procedural weapons. The fact that a
Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer
under the administration of a disciplinary authority, does not imply that an

antagonist in a collateral proceeding or transaction has standing to seek
enforcement of the Rule.

Ted is clearly seeking to invent support for his legal position utilizing these Rules as a
“procedural weapon “ in violation of the plain langnage of the purpose of the Rule and contrary
to the guidelines for its interprelation. Ted claims that the confidential information he seeks falls
within the exception set forth.in Rule 1.6(b)(5). He is incorrect, since pursuant to NRPC
1.6(b)(5), a lawyer may nof reveal confidential client information absent actual litigation or a
complaint by the client against the lawyer, which is required before this exception can be

invoked.

Subsiantive Standard: NRCP 1.6(a) generally prohibits the disclosure or use of

confidential client information “unless the client gives informed consent, the disclosure is
impliedly authorized in order to carry out the representation, or the disclosure is permitted by
paragraphs (b) and (c).” See NRPC 1.6(a); see _also ABA Model Rules of Professional
Responsibility (“Model Rules™) 1.6(a), Cmt. [2] (a fundamental principle in the client-lawyer
relationship is that, in the absence of the client's informed consent, the lawyer must not reveal |

information relating to the representation.). Indeed, as one California court described it:

The privilege from disclosure accorded the client's
communications 1o his counsel is the oldest of the confidential
conununication privileges. It is thought to be justified by the
interest of society in the procurement of adequate legal advice and
in the prompt and just determination of disputes. This interest is
best served by encouraging the client to disclose all relevant facts
to lis attorney and by removing any apprehension that the
confidential communications of the client will later be disclosed by
the attormey.’

sullivan v. Superior Court, 29 Cal. App. 3d 64, 71, 105 Cal. Rptr. 241, 245 (Ct. App. 1972); see

also Model Rules 1.6(a), Cmt. [2] (the rule of confidentiality contributes to the trust that is the
hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal
assistance and to communicate fully and frankly with the lawyer even as to embarrassing or
legally damaging subject matter.)

Under subsection (b}(5), a lawyer may reveal information relating to the representation of
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a client to the extent the lawyer reasonably believes necessary... “[t]o establish a claim or
defense on behalf of the lawyer ir a controversy between the lawyer and the client, to establish
a defense {0 a ... civil claim against the lawyer based upon conduct in which the client was
involved, or to respond to allegations in any proceeding concerning the lawyer’s representation
of the client, See NRPC 1.6(b)(5). Thus, the plain language of this exception makes clear that,
at a minimum, a claim or actual controversy against the lawyer must exist in order for subsection

(b)(5) to apply. See State. Div. of Ins. v. State Farm Mut. Auto. Ins. Co., 116 Nev. 290, 293, 595

P.2d 482, 485 (2000) (citing State v. Jepsen, 46 Nev. 193, 209 P. 501 (1922)) (where the

language of a statute is plain and unambiguous, and its meaning clear and unmistakable, there is

no room for construction, and the courts are not permitted to search for its meaning beyond the

statute itself).

Even setting aside the plain language of the rule, commentary from the Model Rules
pertaining to Rule 1.6, which is virtually identical to NRPC 1.6, further corroborates the need for
a claim or actual coniroversy asserted by the client. To highlight, Comment [10] to Model Rule

1.6 expressly provides that:

Where a legal claim or disciplinary charge alleges complicity of
the lawyer in a client's conduct or other misconduct of the lawyer
involving representation of the client, the lawyer may respond to
the extent the lawyer reasonably believes necessary to establish a
defense. The same is true with respect to a claim involving the
conduct or representation of a former client. Such a charge can
arise in a civil, criminal, disciplinary or other proceeding and
can be based on a wrong allegedly committed by the lawyer
against the client or on a wrong alleged by a third person, ...,

The lawyer's right to respond arises when an assertion of such
complicity ltas been made. Paragraph (b)(5) does not require the
lawyer to await the commencement of an action or proceeding that
charges such complicity, so that the defense may be established by
responding directly 1o a third party who has made such an
assertion. The right 1o defend also applies, of course, where a
proceeding has been commenced.

See Model Rule 1.6(b)(5) Cmt [10]. In other words, while an action or formal proceeding is nat
required for the lawyer to invoke her exception under 1.6(b)(5), there must be an actual

controversy or claim asserted against ihe lawyer.

I
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Additionally, contrary to what Ted may claim, the mere fact that the client is permitted to
review attormey’s notes from a prior litigation does not render the notes germane to issues in the
present action as to support a waiver of privilege. For example, in Mize, the California appellate
court distinguished work-product from the pﬁvilege arising under a confidential attomey-client
relationship in holding that communications reviewed by the client were not subject to waiver.

Mize v. Atchison, T. & S. F. Ry. Co., 46 Cal. App. 3d 436, 449, 120 Cal. Rpir. 787, 796 (Ct.

App. 1975). In particular, the court apparently based the distinction upon the holder of the
privilege; whereas the attorney voluntarily reveals his work product in the former case of work-
product privilege, the fact of allowing the client-witness to refresh her recollection cannot be
imputed as conduct of waiver of attorney-client privilege. See 1d. Likewise, in Sullivan, the
waiver argument was also rejected where client merely used transcriptions containing notes from

her attomney in preparing for her deposition. See Sullivan v. Superior Court, 29 Cal. App. 3d 64,

74, 105 Cal. Rptr. 241, 248 (Ct. App. 1972). There, the client made statements to her atlorney
during a private consultation, which was electronically recorded, and later transcribed along with
notes made by her atiomey. Id. at 242-43. The client later used the transcription in order to
refresh her recollection prior to taking of her deposition. 1d. In holding that the act of refreshing
recollection alone did not waive attorney-client privilege with respect to the transcription, the

Sullivan court emphasized,

The privilege from disclosure accorded the client's
communications to his counsel is the oldest of the confidential
communijcation privileges... [as such] should be regarded as
sacred. It is not to be whittled away by means of specious
argument that it has been waived. Least of all should the courts
seize upon slight and equivocal circumstances as a technical reason
for destroying the privilege.

Id. at 245.
Finally, in Pappas, the Washington Supreme Court held that defendants’ malpractice
counterclaims constituted an implied waiver of the privilege, in part, because upholding the

privilege would effectively deny the attomey of an adequate defense. See Pappas v. Holloway,

114 Wash. 2d 198, 208-09, 787 P.2d 30, 36-37 (1990). There, the court reasoned that in order

for the defendants to prove that the attomey committed malpractice, they had to show, among
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other things, that the attorney had a duty to exercise the care and skill of a reasonably prudent
attorney and he failed to meet this duty. 1d. at 37. Contrary to defendants’ claim that the only
information relevant to this issue is what actually happened, this inquiry will involve examining
decisions made at various stages of the underlying litigation by all attorneys. 1d. Also important
in Pappas was the fact that plaintiff would have no other access to such information. 1d. Thus,
the Pappas court held that defendants® malpractice counterclaims constituted an implied waiver
of the confidentiality privilege. 1d.

Here, Ted fallaciously, and without any legal authority, assumes that an isolated
statement from Kimberly during deposition serves to waive the firm bond of trust established
between attormey and client pursuant to NRPC 1.6(a). See Memo at 3-4. However, Ted has,
unsurprisingly, failed to proffer a single case in which a court construed statements made in
deposition that is unrelated to any dispute or controversy between attorney and client constituted
waiver of the privilege. [“proceeding” under 1.6(b)(5) excludes depositions]. Indeed, to adapt
the rule as Ted ‘sugpests inevitably leads to a slippery slope of situations in which client
confidences could be broadcasted at the slightest of disagreerment between attorney and client on
any issue related to representation.

Even assuming that “proceeding” under 1.6(b)(5) encompasses depositions, Plaintiff’s
argument fails to account for the prerequisite of a claim or controversy encapsulated by the rule’s
requirement that response must be towards “allegations...concerning the lawyer’s representation
of the client.” Critically, the plain language of that rule provides, at 8 minimum, the existence of
an actual controversy asserled by the client against the lawyer before the exception can apply. In
canformity with the overwhelming authority among sister jurisdictions that have applied the self-
defense exception, this Court should also find NRPC 1.6(b)(5) to be inapplicable absent any
claim or asserted breach by counsel. As Ted quoted, Kimberly merely stated her belief as to Ms.
Wirth’s motivation or intent. Such a statement can hardly qualify as even an adverse statement,
let alone a claim of liability against Ms. Wirth. In fact, when questioned about Ms. Wirth’s
liability, Kimberly explicitly stated “I don’t know if [Ms. Wirth] does or not [have liability].”
(Kimberly Jones Depaosition, October 15, 2013 at p. 106, 1. 25)
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B. THIS COURT HAS ALREADY ORDERED THBAT THE SACRED

PRIVILIEGE AND ATTORNEY WORK PRODUCT DCOTRINE WILL BE
PRESERVED: :

Consistent with every Order previously issued by this Court regarding the privileged
documents contained in Kimberly's file with Ms. Wirth, the Court should issue an Order denying
Ted's request for Kimberly to produce the notes of Kathryn Stryker Wirth. The information
sought is not discoverable pursuant to NRS 49.095, the attorney-client privilege, and pursuant to

NRCP 26(b)(3), the attorney work product doctrine.

Nevada law govemning the attorney-client privilege is set forth in NRS Chapter 49 as

follows:

LAWYER AND CLIENT

NRS 49.035 Definitions. As used in NRS 49.035 to 49.113, inclusive,
the words and phrases defined in NRS 49.045 to 49.085, inclusive, have the
meanings ascribed to them in NRS 49.045 to 49.085, inclusive.

NRS 49.045 “Client” defined. “Client” means a person, including a
public officer, corporation, association or other organization or entity, either
public or private, who is rendered professional legal services by a lawyer, or who
consults a lawyer with a view to obtaining professional legal services from the
lawyer.

NRS 49.055 “Confidential™ defined. A communication is
“confidential” if it is not intended to be disclosed to third persons other than those
to whom disclosure is in furtherance of the rendition of professional legal services

to the client or those reasonably necessary for the transmission of the
communication.

NRS 45.065 "“Lawyer” defined. “Lawyer” means a person authorized,
or reasonably believed by the client to be authorized, to practice law in any state
or nation.

NRS 49.075 “Representative of the client” defined. “Representative
of the client” means a person having authority to obtain professional legal
services, or 1o act on advice rendered pursuant thereto, on behalf of the client.

NRS 49.085 *“Representative of the lawyer” defined. “Representative

of the lawyer” means a person employed by the lawyer to assist in the rendition of
professional legal services.

NRS 49.095 General rule of privilege. A client has a pnvilege to
refuse to disclose, and to prevent any other person from disclosing, confidential
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communications:

1. Between the client or the client’s representative and the client’s
lawyer or the representative of the client’s lawyer.

2. Between the client’s lawyer and the lawyer’s representative.

3. Made for the purpose of facilitating the rendition of professional
legal services to the client, by the client or the client’s lawyer to a lawyer
representing another in a matter of common interest.

NRS 49.105 Who may claim privilege.

1. The privilege may be claimed by the client, the client’s guardian
or conservator, the personal representative of a deceased client, or the successor,
iruslee or similar representative of a corporation, association or other
organization, whether or not in existence.

2. The person who was the lawyer at the time of the communication
may claim the privilege but only on behalf of the client. The person’s authority to
do so is presumed in the absence of evidence to the contrary.

NRS 49.115 Exceptions. There is no privilege under NRS 49.095 or
49.105:

1. 1f the services of the lawyer were sought or obtained to enable or
ajd anyone to commit or plan to commit what the client knew or reasonably
should have known to be a crime or fraud.

2. As to a communication relevant to an issue between parties who
claim through the same deceased client, regardless of whether the claims are by
testate or intestate succession or by inter vivos transaction.

3. Asto a communication relevant to an issue of breach of duty by
the lawyer to his or her client or by the client to his or her lawyer.

4. Asto a communication relevant to an issue concerning an attested
document 1o which the lawyer is an attesting witness.

5. As to a communicalion relevant to a matter of common interest

between two or more clients if the communication was made by any of them to a

lawyer retained or consulted in common, when offered in an action between any
of the clients.

Kimberly was Ms. Wirth’s client as defined in NRS 49.045. She specifically stated in her
January 14, 2013 Declaration that she was told Ms. Wirth was her attorney. (See Exhibit “4* to
Plaintiffs Motion 1o Compel Production of the file of Kathryn Stryker Wirth.) The issue of the
attorney-client privilege was extensively briefed with regard to Ted's Motion to Compel.

Kimberly is entitled to claim an attorney-client privilege pursuant to NRS 49.105, which
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provides that the privilege may be claimed by the client. None of the NRS 49.115 exceptions to
the privilege apply to Kimberly’s assertion of the privilege pursuant to NRS 49.095.

Ted argues that NRS 49.115(5) provides that there is no privilepe when the lawyer is an
attesting witness, since Ms, Wirth signed the Attorney Certification to the Prenuptial Agreement.
This assertion makes no sense as there is no such statutory exception to the attorney-client
privilege. Subsection 5 of NRS 49.115 provides that there is no privilege under the statute: “As
to a communication relevant to a matter of common interest between two or more clients if the
communication was made by any of them to a lawyer retained or consuited in common, when
offered in an action between any of the clients.” (Emphasis added). It is doubtful that Ted is
now contending that Ms. Wirth represented both he and Kimberly. Moreover, that argument _
failed the first time he raised it before this Court in his Motion to Compel, and his attempt to
raise this egregious argument again at trial ﬁlust again be rejected by this Court.

Likewise, the information Ted seeks from Kimberly's attorney is protecied from
disclosure by the attorney work product doctrine. Again, as the issue of production of Ms.
Wirth's file has already been adjudicated, Ted's arguments that the work product doctrine does

not apply also must fail.

The work product doctrine originates in the Court’s Rules governing the scope and limits

of discovery. Specifically, NRCP 26(b)(3) provides:

Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of this rule, a
party may obtain discovery of documents and tangible things otherwise discoverable
under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial
by or for another party or by or for that other party’s representalive (including the other
party’s attorney, consultant, surety, indemnitor, insurer, or agent) on]y upon a showing
that the parly seeking dlscovery has substantial need of the materials in the preparation
of the party’s case and that the party is unable without undue hardship to obtain the
substantial equivalent of the materials by other means. In ordering discovery of such
materials when the required showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the litigation. A party may
obtain without the required showing a stalement concerning the action or its subject
matter previously made by that party. Upon request, a person not a party may obtain
without the required showing a statement concerning the action or its subject matter
previously made by that person. If the request is refused, the person may move for a court
order. The provisions of Rule 37(a)(4) apply to the award of expenses incurred in relation
to the motion. For purposes of this paragraph, a statement previously made is (A) a
written statement signed or otherwise adopted or approved by the person making it, or
(B) a stenographic, mechanical, electrical, or other recording, or a trarscription thareof

Page 9 of 13

PA 00199




BLACK & LOBELLO

10777 W. Twain Avenue, 3" Flaor
Lns Vepas, Nevado 89135
(702) B69-B801 FAX: (702) 860-2669

SQI&

10
11
12
13
14
15
16
17
18
19
20
2]
2
23
24

- 25

26
27
28

which is a substantially verbatim recital of an cral statement by the person making it and
contemporaneously reccrded.

The burden of demonstrating “undue hardship™ rests with the party seeking discovery.”

Wardleigh v, Second Judicial District Court, 111 Nev. 345, 358 (1995) (citing Admiral Ins. V.

United States Dist. Court for Dist. Of Ariz., 881 F.2d 1486, 1494 (9" Cir. 1989)). Ted cannot

demonstrate undue hardship where this Court has repeatedly found that the ultimate issue of
whether specific performance should be ordered does not require disclosure of privileged
comununications betrween Ms. Wirth and Kimberly.

Again, the record in this matier is replete with this Court’s Orders protecting the
privileged portions of the Wirth file. This Court clearly recognizes, as does Ms. Wirth, that the
attorney-client privilege must be preserved. This Court has gone to painstaking lengths to protect
the privileged porticns of Ms. Wirth's file, including documents protected by both the attorney-
client privilege and the attorney work product doctrine. Early on in the case, Ted's attorneys
requested the proloco! that any privileged documents contained in the Wirth file would be
designated in a privilege log. The parties stipulated that only non-privileged portions of Ms.
Wirth’s file would be produced to Ted and his counsel, and that a privilege log would be
prepared reflecting all portions the file not produced based upon being protected by the attorney-
client and attorney work product doctrine's.

Since that time, this Court has not entered any Orders finding that the comlents of Ms.
Wirth file which have not been produced to Ted already are not protected by the privilege. In
fact, Ted's attormeys filed a Motion to Compel production of the entire Wirth file several months

later. At the hearing of that Motion, on October 10, 2013. the Court specifically stated:

1 really do need more information on whether or not an attorney/client
relationship formed way back in 1990 something.

And so for that reason, I'm granting the Plaintiffs motion as to the
privilege log. 1 want the 12 documents that were not produced delivered to my
chambers, not filed of course, for in camera review. And Mr. Jones, I — 1 agree
with you that sometimes, you know, as lawyers we put in our letters a sirategy
that might be down the road. I agree with you.

And I think that I would be inclined that if that strategy appears in the --
in the documents, 1 would be inclined to redact that strategy, because it's only the

Page 10 of 13

PA 00200




BLACK & LOBELLO

10777 W. Twain Avenue, 3 Floor
Los Vegas, Nevado 89133
(702) 869-880F FAX: (702) BG9-2669

coin

]

-1 &

current timeframe of when they're discussing the prenup of what should go in the

prenup, what shouldn't go in the prenup and their relationship as attorney/client
that would be relevant at the time of the hearing.

And so I would be looking for -- for that and 1 would -- T would be
inclined 1o redact that. So if 1 see information that I think is appropriate for

redacting, 1 will copy the documents and redact them and release the redacted
VErs1ons.

See Exhibit “B” hereto, transcript of the October 10, 2013 hearing in this matter, at page

438, lines 3-24.

Wirth file at a hearing on October 17, 2013, this Court affirmed its previous Order and the

Again, when Ted's attorneys demanded production of privileged documents from the

privilege log protocol as follows:

On the issue of the letter [Wirth’s June 23, 1998 ten-page correspondence
to Kimberly], I'm ~ I'm still not inclined to release it just -- 1 released the first
page which was relevant to the issue as to whether or not there may or may not be
an attorney/client privilege relationship between Ms. Jones and Ms. Wirth. The

first page I thought went to that issue. The part of the second page that | released
I believe went to that -~ that issue. . . .

The rest of the letter goes to stralegy and analysis. It does not go to
whether or not there was or may have been or may not have been an

attorney/client relationship between the parties. It's attormney strategy in my view
and how not release it. . . .

And 1 — I thought the pertinent parts were released to you and I
maintaining the rest of the privilege.

See Exhibit “C” hereto, transcript of the October 17, 2013 heanng in this matter, at

pages 34, lines 17-23; pages 35-36, lines 23-3; page 36, lines 14-16.

1
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Ted's request that this Courl ignore all previous Orders and the law of the case,
demanding documents which are clearly protected by the attorney work product doctrine, is
miellectually dishonest and flies in the face of the sanctity of the attorney-client privilege. This
court has been well briefed on the log related to atiorney-client privilege and the attorney work

product doctrine. Suggesting that the well-settled law of this State, and the law the case, now be

ignored is vexatious and disingenuous.

RESPECTFULLY SUEBMITTED this 13th day of February, 2014.

Tohn E{/L.T ones Esq
__ fNEﬁ'a}da State BarN6. 006699
077 Vﬂ, #5t" 1 wain Avenue, Suite 300
| l<as Vegas, Nevada 89135

(1027} 869-8801
Attorney for Defendant,
KIMBERLY JONES
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of BLACK & LOBELLO and that

on the 13" day of February, 2014, 1 caused the above and foregoing document entitled

DEFENDANT’S RESPONSE TO PLAINTIFF’S NOTICE AND MEMORANDUM OFr PENDING

HOUSEKEEPING MATTERS, to be served as follows:

[XX]

by placing same to be deposited for mailing in the United States Mail, in a sealed
envelope upon which first class postage was prepaid in Las Vepgas, Nevada; and

pursuant to EDCR 7.26, to be sent via facsimile;

by email to jjji@jimmersonhansen.com; smg@jimmersonhansen.com;
bruce.cooperman(@wecfamilylaw.com; shf@jimmersonhansen.com; and
ks@iimmersonhansen.com

hand delivered

to the party -or their attorney(s) listed below at the address and/or facsimile number indicated

below:

James J. Jimmerson, Esq.

Shawn M. Goldstein, Esq.
JIMMERSON HANSEN, P.C.
415 South Sixth Street, Suite 100
Las Vegas, Nevada 89101
Facsimile: (702) 387-1167
Antorneys for Plaintiff

and that there is regular communication by mail between the place of mailing and the place(s) so

addressed.

An Employee of B%k & LoBello
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UNCERTIFIED ROUGH DRAFT TRANSCRIPT ONLY
UNCERTIFIED TRANSCRIPT DISCLATIMER IN THE MATTER
OF
JONES VS5 JONES
-olo-

THIS TRANSLATION IS A ROUGH DRAFT AND
1S5 NEITHER CERTIFIED, EDITED, NOR PRCOFREAD BY
THE COURT REPORTER. THIS UNCERTIFIED, UNEDRITED
ROUGH DRAFT MAY CONTAIN UNTRANSLATED STENOGRAPHIC
SYMBOLS, AN OCCASIONAL REPORTER'S NOTE, A
MISSPELLED PROPFER NAME, AND/OR NONSENSICAL WORD
COMBINATIONS. ALL SUCH ENTRIES WILL BE CCRRECT
ON THE FINAL CERTIFIED TRANSCRIPT.

THIS ROUGH DRAFT CAN ONLY BE USED FOR
THE PURPOSE OF AUGMENTING COUNSEL'S NOTES AND
CANNOT BE USED OR CITED IN ANY COURT PROCEEDING
OR DISTRIRUTED TQ ANY OTHER PARTIES. THIS IS AN
UNOFFICIAL TRANSCRIPT, WHICH SHCULD NOT BE RELIED
UPON FOR PURPOSES OF VERBATIM CITATION OF
TESTIMONY.

THE PURCHASER ACKNOWLEDGES THAT THEY
WILL BE EILLED AN ADDITIONAL PRICE PER PAGE FOR
THE RQOUGH DRAFT TRANSCRIPT; AND, FURTHERMORE,
THAT THIS CONSTITUTES THE PURCHASER'S ORDER FOR A

CERTIFIED COPY QF THE FINAL TRANSCRIPT.
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(ROUGH)
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THE COURT: Good afternoon.

Ckay. This is the Jones matter D12470239.
Counsel, your appearances?

MR. JIMMERSON: Jim Jimmerson, Shawn
Goldstein, Ryan McIntire, Philip Seastrom on
behalf of plaintiff Fletcher Jones and Mr. Jones.

MR. JONES: John Jones and Steve
Kolodny, Heidi Madzar and Michelle LoBello on
behalf of the defendant.

THE COURT: Welcome everyone. All
right., I'm making rulings. Here we ¢go.

ME. KOLODNY: Before the Court makes a
ruling, may I address the Court?

THE CQURT: ©Sure.

ME. KOLODNY: Thank you.

THE COURT: What is the issue?

MR. KOLCDNY: With regard to the
privilege.

THE COURT: I'm not hearing argument.
I had a memorandum from both sides. Did ?ou
enter into a stipulation?

MR. KOLCDNY: No.

THE COURT: Okay. I have memcrandums
from both sides.

MR. KOLODNY: Well, may I address the

Transcript of Proceedings 2014-02-13
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THE COURT: Thank you. The record is
corrected from Mr. Jimmerson's statement.

On the issue of attorney-client
privilege. Again I have typed up my rulings,
they are my findings, my order and I will not
entertain any argqument.

This Court has had 16 months -- this is
on the issue for the record on attorney-client
privilege and work product which came before this
Court after I think it was two days of serial
objections on the issue of privilege. The Court
wanted to research it and make rulings and move
on with this matter.

This Court has had 16 months of motion
practice before it bringing eight lawyers and
myself to what was scheduled as a 12-day trial.
We are in I count day five.

This Court has previously maintained
that there was an attorney-client privilege as
between Kathryn Wirth and tﬁe defendant Kimberly
Jones formerly known as Moffatt.

I have previously reviewed an
attorney-client file between those two releasing
what I deem to be records that are not privileged

or work product to avoid another day or two of

Transcript of Proceedings 2014-02-13
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objections on this issue of privilege, I asked
for a memorandum and make the following ruling.

Without testimony in this trial the
Court finds -- without testimony in this trial
from the defendant on the issue of her
relationship with Ms. Wirth my ruling is that
there 1s an attorney-client privilege and that
stands.

I bage this on documents that have Ms.
Wirth's signature on them as defendant's counsel.
I also based it on Mg. Wirth's testimony that she
believes that she has an attorney-client
privilege and was reluctant to testify on certain
issues.

Now, the interesting argqument was posed
by plaintiff that defendant has claimed to have
had no relationship with Ms. Wirth prior to
July 1lst so there is no attorney-client
relationship, therefore, there's no privilege to
assert.

The Court understands that argument.
However, I have no tesgtimony in this trial yet
consistent with that argument. So I can't make a
finding in response to that argument.

Plaintiff has leave to make an oral
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metion for a finding that there was no privilege
prior to July 1st based on defendant's testimeny
if a record i1s made consistent with that
argument.

Okay. That's on the issue of privilege
and if it comes to that, Mr. Koledny, and you
feel the need to thus then respend to plaintiff's
filings, you may do so at that time.

MR. KQLODNY: Thank you, Your Honor.

THE COURT: Okay. As to Ms. Swarts
handwritten records, our presiding judge is
Charles /HAUS kin and he has been briefed by me
on the issue of the privilege and work product
that has come before this Court. He has --

He will, Judge /HAUS kin will conduct
an in-camera inspection of the handwritten nctes
that were turned over to defense counsel on
Monday, February 10th.

He will redact those notes he does not
believe to be privileged consistent with my
order. My order is that I find that dates in
which Ms, Swarts spoke to Kimberly Moffatt are
not privileged. Dates she made appointments to
meet with Kim Meoffatt are not privileged. Dates

she actually meet with her are not privileged.
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Ms. Swarts notes as to conversations she had with
Mr. Silverman or Mr. DeCaria are not privileged.
As I have already released her billing records
which reflect time on the case, notations as to
time are not privileged and that is so ordered.
Mr. Jones, you will prepare a copy of
those notes, put them in a sealed envelope to the

attention of Judge /HAUS kin., I don't know if

you want to just --

Do you have access to the court
reporter in dailies or no?

MR. KOLODNY: Yas.

THE COURT: I would be ckay if you just
printing out what I put on the record for Judge
/JHAUS kin te review so he will have that and we
can do that on an expedited form. He will make
himself available immediately to take care of
that.

All righty. I actually meant to have
Ms. Wirth in the courtroom when I read that and I
didn't do that because that might have been
helpful to her.

All right. So, Mr. Jimmerson, your
next witness.

MR. JIMMERSON: Thank you. Just for

10
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points of honoring Your Honor's directive, I
would like to call Kimberly Jones to the witness
stand today and whether or not she's going to
keep to her story that she never met with Ms.
Wirth in June or if she's going to change her
testimony. I note that she's not present. I
gimply want to call that to the Court's
attention. I would prefer to call Kim Jones as
my first, that being said 1I'll continue with Ms.
Wirth.

MR. KOLODNY: I'm not going to say
anything.

THE CQURT: Good afternoon.

MR. JIMMERSON: At the break I would
like to have a list of witnesses that the
defendant promised at the beginning of trial
today. I did want to say to help opposing
counsel it may be possible that Robert Cox give

cne hour of further testimony but I don't know

yet.

MR. KOLODNY: May I respond just
briefiy?

THE COURT: On the issue of witnesses,
ves.

MR. KOLODNY: Two things. First, it
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was stated in this courtroom before I think by
Your Honor that the testimony of this witness was
going to be finished before Kimberly Jones was
called to testify, she's in Nevada as the Court
requested. She is here in Las Vegas.

With regard to the list of witnesses
that we will be providing, I would like although
I don't remember what I told Mr. Jimmerson about
this yesterday, I may have said before today I
would like to have until Tuesday at five o'clock
to provide him with that list. Monday at least
in California is a legal holiday, people won't be
working in my office, last night was devoted to
things pertaining to these motions and this
witness and I think tonight and tomorrow will be
pretty time filled for me.

So I'd like until five o'clock Tuesday
to notify Mr. Jimmerson with regard to that.

THE COURT: Well, Mr. Kolodny, -- well,
I1'11l hear from Mr. Jimmerson first.

MR. KOLODNY: Maybe I could just
augment, I'm sorry. Part of the reason for the
delay on this is originally there was a very long
list of witnesses by the plaintiff which has

changed. Apparently many of them are not going

12
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to be called, that changes how we view what we
are go to do so my request is Tuesday at five
o'clock Pacific time.

MR. JIMMERSON: I just have -- whatever
yvou order we will comply with. You ordered Ms.
Jones here today, she's not here. They suggested
today being the time for witnesses, you know,
it's fine. Tuesday at 5:00 -- at 5:00 but I want
a firm order that we have it in writing before
that time.

I also just advise the Court as the
Court can see and observe it may be inescapable
and unaveidable that Ms. Wirth has to come back
after Ms. Jones's testimony. I don't know. We
are in this together but I just want to reserve
my right to not have to speak to Ms. Wirth or
release her from subpoena or otherwise 50 as to
protect her relative te the potential of her
having to come back depending on what we listen
to tomorrow or when we begin to complete Ms.
Jones.

THE COURT: Unfortunately that's true,
Ms. Wirth, based upon rulings I just made so if
your testimony were even concluded today or

tomorrow you would still be under subpecena and

13
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Wirth and the firm, then the Court can proceed
from there and we can better guide it.

She was supposed to be here today. I
certainly would like to have her here tomorrow.
I can do it in one hour's time, we can establish
this one area June 10, 1958 to July 1, 1858 in an
hour and know exactly what her position is.

THE COURT: Well, she was supposed to
be here today.

MR. KOLODNY: She's here. The Court
also said -- excuse me.

The Court also said without any
question that the testimony of this witness was
going to be finished first before she was called.

The testimony of this witness was
clearly not going to finish teday. B8he is here
in Las Vegas. I made sure she was here because
that 's what you said but you also said that the
testimony of this witness goes forward and is
completed first.

Mr. Jimmerson had the right to proceed
with this case in a different fashion. He chose
not to do that.

You had a right to make a different

order, you didn't make that order and so the

70
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evidence goes as the evidence goes now but

that -- this continued argument about the case as
Mr. Jimmerson would like to see it and this
continued like closing argument in these
objections doesn't move this case forward.

MR. JIMMERSON: I subpoenaed Ms. Jones
to be here as my first witness.

MR. KOLODNY: Mr. Jimmerson -- I'm
sorry, Your Honor, again I can never finisgh
anything when Mr. Jimmerson wants to speak.

I think the testimony of this witness
should be completed and then we'll move on with
the rest of the case.

THE COURT: Thank you. Mr. Koledny.
All right. Here's my ruling because I made
rulings as to privilege that effect the -- at
least the plaintiff's case, I don't know about
the defendant's case, I think that it is fair to
grant Mr. Jimmerson'sg request to take witnesses
out of order at this point and I'm ordering that
Ms. Jones be here at eight o'clock tomorrow
morning to be examined by the plaintiff.

Are you going to --

MR. JIMMERSON: I'm golng to narrow it

to the issue here.

71
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evidence goes as the evidence goes now but

that -- this continued argument about the case as
Mr. Jimmerson would like to see it and this
continued like c¢losing argument in these
objections doesn't move this case forward.

MR. JIMMERSOWN: I subpoenaed Ms. Jones
to be here as my first witness.

MR, KOLCDNY: Mr. Jimmerson -- I'm
scrry, Your Honor, again I can never finish
anything when Mr. Jimmerson wants to speak.

I think the testimony of thig witnesgs
should be completed and then we'll move on with
the rest of the case.

THE COURT: Thank you. Mr. Kolodny.
211 right. Here's my ruling because I made
rulings as to privilege that effect the -- at
least the plaintiff's case, I don't know about
the defendant's case, I think that it is fair to
grant Mr. Jimmerson's request to take witnesges
out of order at this point and I'm ordering that
Ms. Jones be here at eight o'clock tomorrow
morning to be examined by the plaintiff.

Are you going to --

MR. JIMMERSON: I'm going to narrow it

to the issue here,

71
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Honor.

THE COURT: OCkay. That's fine with me.
OCkay. Ms. Wirth -- we can excuse Ms. Wirth for
today?

MR. JIMMERSCN: Yes, Your Honor.

MR. KOLCDNY: As far as I'm concerned.

THE WITNESS: What time should I bhe
here tomorrow?

THE COURT: Well, why don't you be hers
by nine.

THE WITNESS: All right. Thank you.

THE COURT: Bring a book.

THE WITNESS: Yes, I will.

THE COURT: All right, Just as a
housekeeping matter, one side of the other
offered daily transcripts of the trial to the
Court or to the clerk, I would like to have them
available but I want permission from both sides
before I were to take advantage of that.

MR. JIMMERSCON: In that regard, Judge,
I offered Mr. Kolodny and Mr. Jones that Mr. Ted
Jones would be 50-50 and we'll gplit the cost
evenly as opposed to an original one to one side
and the copy to the other.

THE COURT: I just need a rough

87
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LAS VEGAS, NEVADA; FRIDAY, FEBRUARY 14, 2014 %
8:18 A.M. :

* * Kk k %
PROCEEDTINGS |§

* % Kk k %

THE MARSHAL: All rise, come to order. The
court is now in session. The Honorable Gayle Nathan
presiding.

THE COURT: Good morning, everyone.

My heart-felt apologies for being late. I
got in the car and it was on empty at a point that I
didn't dare trust it, so...

THE MARSHAL: You may be seated.

THE COURT: That's my excuse.

Okay. We're back on, Jones v. Jones,
D-12-470239.

Mr. Jimmerson, your appearances.

MR. JIMMERSON: Thank you.

Jim Jimmerson, Shawn Goldstein, Ryan

McIntire, Phil Seastrom, on behalf of the plaintiff,

Fletcher Jones, Jr., and the plaintiff is present, Mr.

Jones, Jr.

MR. JONES: John Jones, Stephen Kolcedny,
Heidi Madzar, Michele LoBello, appearing on behalf of
Kimberly Jones.

THE COURT: All right. Good morning and
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consideration.™

First, did I accurately read that
paragraph --

MR. KOLODNY: Obijection --

Q. (By Mr. Jimmerson) -- into the record?

MR. KOLODNY: Objection to the relevance,
Your Honor, and this is beyond the scope of what this
limited purpose for which the witness was stated to be
called is about.

THE COURT: I don't know if it's beyond the
scope yet, so that's overruled. Relevance is
overruled.

Q. (By Mr. Jimmerson) The guestion is: ©Did I
accurately read it into the record, Ms. Jones?
A. Yes, you did.

Q. All right. BAnd your signature £follows

‘directly below it; is that right?

A. Yes.
Q. All right, thank you.
Now, if you would look at Exhibit 208 -- I'm
sorry, 207. Do you have that before you? It's book 9
of 9, TIt's a really thin book.
A. No, I don't.
Q. It's 207, I'm sorry. It's your affidavit.
MR. KOLODNY: Where are we on 207, please?
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MR. JIMMERSON: And I asked -- the question
did ask within her deposition, Your Honor.

THE COURT: So the question is: Did you
testify at your deposition that...

MRE. JIMMERSCON: That the June 23, 12-page
letter was created by Kimberly -- by Kathryn Wirth for
purposes of covering herself for liability.

THE COURT: And you have an objection to
that?

MR. KOLODNY: QObjection is it misstates,
because it doesn't include all of her testimony on that
subject.

THE COURT: Well, you'll have your turn if
you want to bring it out on your examination.
Overruled.

Answer the question.

THE WITNESS: No, that's -- that's not what
my testimony was.

MR. JIMMERSON: All right. Would you play
it, please?

Your Honor, we're going to play Page 301,
deposition of Kimberly Jones, Volume II.

MR. KOLODNY: Excuse me, Your Honor?

THE COURT: Yes?

MR. JIMMERSON: I'm sorry, I misspoke.

ErE——
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MR. JONES: 106, 24, to 107, 5.
MR. KOLODNY: I was under the impression --
THE COURT: Okay. Hang on a second,
Mr. Kolodny.
MR. KOLODNY: I'm sorry.

MR. JIMMERSON: They can certainly do this on

their own cross-examination of their own witness this k
morning. I mean, I'm trying to be accommodating. I'm q
getting time blown away here.

THE COURT: All right, Mr., Kolodny. You'll  §

have to pull that up on your examination.

MR. KOLODNY: May I -- Your Honor, isn't -- I
was -- I was -- :
THE COURT: At some point, Mr. Jimmerson |

stipulated to some portions. This is his witness, and
I'm -- my ruling is you can pull it up during your
examination. I need to keep moving the case along.

MR . KOLODNY: Well, there's a -- I believe
there's a rule of completeness with regard to the
depositions.

THE COURT: I've ruled.

Mr. Jimmerson, proceed.

MR. JIMMERSON: Thank you. And I have no

objection if Mr. Kolodny wants to read another section,

T
o

that's his right, just like they designate depositions
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question?

A.

a prenuptial agreement.

to do so?

I

19887

Q.

you speak to her to ask whether or not she had been

serving as your lawyer prior to July 1 of 19987

A,

THE WITNESS: I'm sorry, can you repeat the

(By Mr. Jimmerson) Yes.

Was Kathryn Stryker Wirth your lawyer prior
of 15887

I believe she was. |
Okay. What's the basis for that answer?

That she was acting on my behalf to negotiate

And did you authorize her to do so?
No. Ted asked me --

Just answer yes or no. Did you authorize her l
|
Me, personally?

Yes, ma'am. Yes, persocnally.

No.

And you never spoke to her before July 1 of

MR. KOLODNY: Cumulative.
THE COURT: Owverruled.
THE WITNESS: No, not that I remember.

(By Mr. Jimmerson) And on July 1 of 1998, did |

No.

e i
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]
MR. KOLODNY: Objection. Objection,
privilege. |
Q. (By Mr. Jimmerson) Was she your lawyer on |
July 1 --
THE COURT: Wait a second. Was the gquestion

privileged? Did she ask her if she was serving as her
lawyer before July 1st?

MR. KCOLODNY: Yes.

THE COURT: Overruled.

MR. JIMMERSON: She answered no, she did not.

Q. (By Mr. Jimmerson} Correct, ma'am?

Yes.
MR. KOLODNY: The answer ig in the record,
Your Honor.

Q. (By Mr. Jimmerson} And are you -- did you
establish an attorney-client privilege relationship on
July 1 of 19987

MR. KOLODNY: Objection, this calls for a
legal opinion as phrased.
MR. JIMMERSON: 1I'll rephrase it.

Q. (By Mr. Jimmerson) Did you have an
understanding that Kathryn Stryker Wirth was becoming
your lawyer on July 1 of 19987

a. Becoming?

MR. KOLODNY: Objection, it would also call

|§
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i
for privilege.
THE COURT: Overruled.
THE WITNESS: That she was becoming my
lawyer?
Q. (By Mr. Jimmerson} Yes, on July 1.
A, No. I was told she was my lawyer.
Q. Cn that day?
MR. KOLODNY: Objection, misstates.
THE COURT: You know what? Jim, just -- Mr.

Jimmerson, if you could ask a gquestion that --

Q. (By Mr. Jimmerson) Had anyone --
THE COURT: -- that ties it together.
Q. (By Mr, Jimmerson) You testified in your

affidavit, paragraph 11 I've just read, that I was told
Ms. Wirth was my attorney on July 1 of 1958; is that
correct?

MR. KOLODNY: Just a moment, please.

It misstates, Your Honor. Paragraph 11 does
not say that.

MR. JIMMERSON: Okay. I'm asking a separate
guestion.

MR. KOLODNY: Well, then --

Q. (By Mr. Jimmerson) Were you told on July 1,

1998, that Kathryn Stryker Wirth was your lawyer, yes

or no, ma'am?
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are --
THE COURT: Okay. It was argumentative.
Sustained as to argumentative.

0. (By Mr. Jimmerson) So the answer is no, you

received nothing from her personally?

A. That is correct.

Q. Nothing came to you in the mail?

A, That I received?

Q. Yes, ma'am.

A. No.

Q. Where were you living on July 1 -- or in June
of 19987

MR. KOLODNY: 1I'm sorry?
Q. (By Mr. Jimmerscn) Where were you living in

June of 19987 What was your address?
A. What my residence was? It was 37 Linda Isle
in Newport Beach, California.
THE COURT: Actually, the question was:
Where were you living in June of 19987? Were you living
at that residence?
THE WITNESS: Yes.

THE COURT: Okay.

Q. (By Mr. Jimmerson} And are you claiming today
that there was an attorney-client privilege -- excuse
me -- that there's an attorney-client relationship

|
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between you and Kathryn Stryker Wirth in the month of
June of 1998, yes or no, ma'am?

MR. KOLODNY: Objection, that calls for a
legal opinion and conclusion.

MR. JIMMERSON: I'm asking her understanding.

THE COURT: Overruled.

THE WITNESS: 2am I claiming that today that

we had attorney-client privilege in June?

Q. {(By Mr. Jimmerson) Yes, ma'am,
A, I would think so, yes.
Q. What is the basis for that ¢laim that yvou had

an attorney-client relationship with a woman you never
spoke with?

A Well, that she was acting on my behalf to
negotiate this prenuptial agreement.

Q. And in -- following up with that last answer,
you never authorized her to act on your behalf

vourself, did you?

L. I authorized Howard Miller to find me an
attorney.
Q. I see.

A. And according to him and Ted, that's what
they did, and that person was Kathryn Stryker Wirth.
Q. When did you authorize Howard Miller to find

you an attorney?

teiges i s
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Q.

And the next guegtion asked of you, I would

call your attention, is at Page 6, the same page, Lines

16 through 25.

"Question: Again, without telling me
anything that you two have spoken about
specifically, are you satisfied that you know
everything you might want to know about this
agreement?

Answer: Yes.

Quesgtion: Besides the agreement, have you
read the attachments that are basically the
financial disclosures?

Angwer: Yes, I have."

In answering the questions in that manner,

are you in any way referencing any activity prior to

July 1 of 19987

A, Well, vyes, I am.

Q. What are you referring to?

A, Well, Ms. Wirth and I had had discussions of
conversations that -- recommending changes to the

prenuptial agreement that day that had to do with

previous conversations and also what her concerns or

her ideas were.

Q.

What previous conversgsatione did you have with

her prior to July 1 of 198987

R SRR
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a. Not that I had had with her, but that she had
had with Gary Silverman and Mary Anne Decaria.

Q. Did she tell you, on July 1, 1998, that she
had had prior conversations with Gary Silverman and
Mary Anne Decaria?

MR. KOLODNY: Objection; privileged, hearsay.
THE COURT: Did she tell you...

MR. KOLODNY: She had conversations?

THE COURT: Yeah, overruled.

Q. (By Mr. Jimmerson) Yes or no, ma'am?

L. Did -- did Ms. Wirth tell me that she had had
discussions with -- actually, it was Howard Miller,
Mary Anne Decaria, and Gary heard -- actually, she
referred to Silverman's office.

Q. Yes.

L. That day on July 1st, yes, she did.

Q. Okay. And did you understand that she had
had those conversations prior to July 1 of 19987

A. I don't think -- T don't -- I don't recall.

I don't know.

Q. You don't recall?

A. I was with the impression that she had, the
way she spoke.

Q. All right. Where were you physically located

when you signed the prenuptial agreement, Exhibit 77?

LITIGATION SERVICES & TECHNOLOGIES - B00-330-1112
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THE WITNESS: Ted asked me --

MR, JIMMERSON: Excuse me, move to strike the

Aanswer.

Q. {By Mr. Jimmerson) Did you ever speak to

Howard Miller?

THE COURT: Stricken.

THE WITNESS: No. I never personally spcke

with Howard.

|
i
Q. (By Mr. Jimmerson} Did you look through -- L

withdraw.

Were there any changes or revisions made in
the prenuptial agreement from its first draft in June

of 1998 to the final one, signed on July 1 of 1998 --

MR. KOLODNY: Objection --

Q. (By Mr. Jimmerson) -- to your knowledge?

MR. KOLODNY: Objection; foundation and

privilege.
THE COURT: Overruled.

THE WITNESS: Yes, there was.

Q. (By Mr. Jimmerson} Okay. And from whom did

you learn that there were revisions made?

—
e T ———

BB B

MR. KOLODNY: Objection, privilege.
THE COURT: Overruled.
THE WITNESS: From Ms. Wirth.
Q. {By Mr. Jimmerson) When did you learn of that |
- Jd
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from Ms. Wirth?

A. When we met on July 1st.

Q. Not before?

A, Not that I remember.

Q. What does that mean, "not that I remember"?
Is it possible that there were convergationsg, but

today, in February of 2014, you just don't remember?

A. That's not what I'm saying.
Q. What are you saying, ma'am?
A. I'm saying that this happened 15 years ago,

and I stand by each and every single one of my
declarations. To the best of my recollection, to the
begt of my memory, this is what I recall, and I'm
standing by it.

Q. Okay.

A, But is there a possibility that -- I guess
there's always a possibility. I claimed in my
deposition that I was not 100 percent certain, that I
was 99.9 percent certain.

Q. All right, thank you.

Would you look, please, at paragraph 13 of
Page 3 of your declaration of January 14, 2013,
attached to the brief of January 18, 2013.

MR. KOLODNY: Which document is that by

exhibit number?

T AP P—

PP e T ———
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MR. JIMMERSON: It's 207, Counsel.

Q. (By Mr. Jimmerson) Do you have that before
you, ma'am? %

A, Yes, I do.

Q. It reads, "I never participated in any
'negotiations'" -- with the word "negotiations" in
quotes -- "with Ted or his attorneys regarding the

prenuptial agreement, nor did Ms. Wirth ever explain
any of the provisjons of this agreement to me."

See that?

A. Yes.

Okay.

THE COURT: Mr. Jimmerson, the Court has to
ask a questicn.

MR. JIMMERSON: Yes, Your Honor.

THE COURT: Mrs. Jones, did -- I thought I
heard you testify that you never spoke teo Mr. Miller,
Howard Miller, before July 1st --

THE WITNESS: No, that's not --

THE COURT: -- about the prenuptial
agreement.

MR. KOLODNY: No.

THE WITNESS: No, that's not what I said.

THE COURT: That wasn't your testimony?

MR. KOLODNY: Never.

LAAT:

i
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THE COURT: Excuse me, sir. I'm not asking g
for your input. I'm asking the witness a question. g

Is it your testimony that Howard Miller was 2
your attorney?

THE WITNESS: No, that's not my testimony. é

THE CCOURT: Okay, thank you. E

MR. JIMMERSCN: Ckay. Court's indulgence.

Q. (By Mr. Jimmerson) And comparing that
statement in that affidavit -- in all these affidavits
with your testimony in Exhibit 11, the transcript of
proceedings, a question was asked of Mr. Silverman --
by Mr. Silverman of you, and your answer was, Lines 13
through 15, Page 6:

"Question: And in each draft -- and as each

draft has evolved, you've discussed those

with your lawyer?

Answer: Yes."

All right. So how do you square your |
testimony at paragraph 13 that you never participated
in any negotiations with Ted or his attorneys regarding
the prenuptial agreement with your testimony today that
you participated with numerous changes on July 1 of

19987

MR. KOLCDNY: There's no such testimony. I

MR. JIMMERSCON: The Court has to call upon

P ———TTT T ——
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ite own recollection. I'm not going to argue that.
THE CQURT: Overruled.

Q. (By Mr. Jimmerson) You can answer, ma'am.

A. On July 1st, Kathryn Wirth went over some of
the negotiation exchanges that had taken place during
the month of June, like just -- or I assumed they were
in the month of June. I didn't think this document had
just been drafted.

Q. Do you realize you testified about 30 minutes
ago that the only revisions that you were aware of was
July 1 of 19987

A, She discussed concerns with me and the
changes that she had made, had the other side -- or
discussions that she had had.

Q. So contrary to your testimony in an affidavit
that "I have never participated in negotiatione with
Ted or his attorneys regarding the prenuptial
agreement,” in fact, you did so at the wvery least on
July 1 of 1998. Correct?

MR. KOLODNY: Objection, it's argumentative
and misstates the testimony of the witness.

MR. JIMMERSON: 1It's cross-examination, Your
Honor.

MR. KOLCDNY: They can't state the testimony

in cross-examination as a -- misstated evidence as a

A A0 B i im0 1 S
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MR. KOLODNY: If Mr. Jimmerson wouldn't
misstate, then we wouldn't need to have these
objections.

MR. JIMMERSON: All he has to say is,

Mr. Jimmerson has misstated the guestion, not then
suggest how he misstated it and how the witness might
rescue herself.

MR. KOLODNY: Well, it's not a Suggestion for
rescue, Your Honor.

THE COURT: It is --

MR. KOLODNY: It's a suggestion to draw the
Court's attention what the misstatement is so the Court
can rule -- properly rule on the objection.

THE CQURT: Okay. If I need help with
direction, I'll ask for it. Misstating the evidence --
yvou know what? I need a break. I need a break. So do
you want this to be a 10-minute break or 20 minutes so
you can get refreshed, Mr. Jimmerson?

MR. JIMMERSON: I'd like to have -- I'm
almost finished, so whatever the Court wishes. Ten
minutes would be my desire, but I'm only one perscn and
T don't want to impose my will upon anybody, Judge.

THE COURT: Well, let me ask this question.
Here's my thought. Judge Hoskin, this morning, has

been reviewing the notes, and so they might be ready

et ot 035255 4 LA s i ok o b R A 8 b e 3
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for me to hand out. And if they are, then I don't know
if you're going to use them in this examination or not.

MR. JIMMERSON: Of course.

THE COURT: So that's part of I need a break,
number one.

MR. KOLODNY: I understand that.

THE COURT: But if I can get something else
accomplished during the break -- why don't we call it a
20-minute break. Okay?

MR. JIMMERSON: Thank you, Your Honor.

THE COURT: Ms. Jones, you are not to discuss
your testimony with anyone when you leave the stand.
You may leave the stand, but you may not discuss it
with anyone.

THE WITNESS: Okay.

THE COURT: OQkay?

(A brief recess was taken from 10:57 a.m.

until 11:49 a.m.)

THE MARSHAL: Court is back in session.

THE COURT: All righty. We're back on in
Jones v. Jones.

During the break, I gave counsel Ms. Wirth's
handwritten notes that presiding Judge Charles Hoskin
had reviewed and redacted with my instructions that

were put on the record yesterday.

I%
,
Hl
I

I
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Right?
A, Yes.
Q. And you had not personally authorized her to

act on your behalf. Correct?
A, I didn't know how to get ahold of her to do

that. I didn't even know that she had been selected.

Q. So the answer is that's correct?
A, Correct.
Q. You hadn't personally authorized her to act

on your behalf?

A, Personally, no.

Q. Okay. And you deny receiving any of the
documents that Ms. Wirth, through her billing
gtatements as evidenced, you received in June of 19887

MR. KOLODNY: Objection; cumulative, it's
been asked and answered.

THE CQURT: Yeah, sustained.

MR. JIMMERSON: All right, thank vyou.

Q. (By Mr. Jimmerson) Was Kathryn Stryker Wirth

your attorney in June of -- June of 15987

MR. KOLODNY: Objection, ambiguous.

THE COURT: Ambiguous? Overruled.

THE WITNESS: Do I think she was my attorney
in June of 19987

Q. (By Mr. Jimmerson) That's the question,

ererrryS
i DR
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ma 'am.
A. Yeg, I do.
Q. And what's the basis for believing that?
Well, she --
MR. KOLODNY: It's been asked and answered,
cumulative. We've done this.
THE COURT: Overruled.
MR. KOLODNY: We've done this before the
brezak.
MR. JIMMERSON: We've had no testimony with
regard to how she understood that.
THE WITNESS: 1Is that the question?
THE COURT: Overruled.

Q. (By Mr. Jimmerson) The question is: What is
the basis for your belief? Yes, ma'am, that is the
question.

A, That she was acting on my behalf in
discussions with Ted's attorneys, particularly Gary
Silverman and Mary Anne Decaria, regarding the
prenuptial agreement.

Q. You have no persomal knowledge of that, do
you, since you never talked to Mr. Silverman and you
never talked to Ms. Wirth or Mr. Miller in June of 1998
about the prenuptial agreement?

MR. KOLODNY: Objection to the form of the

]g
%
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Q. Did Kathryn Stryker Wirth gerve as a lawyer %
i
for Gary Silverman in June of 19987 '

A. I would have no knowledge of that.

Or Mary Anne Decaria?

VR bR

Q
A. Again, I would have no knowledge.
Q Thank you.

How did you know, then, that Kathryn Strvker

Wirth was your lawyer in June of 19987

MR. KOLODNY: Objection, cumulative.
THE COURT: Overruled.

THE WITNESS: Because she told me.

[T —

Q. (By Mr. Jimmerscn) When did she tell you?
July 1lst of 1988.
And what did she tell you?
MR. KOLODNY: Objection; privilege, hearsay,
relevance.
MR. JIMMERSON: She's waived the privilege,
Your Honor, through her affidavits that we've %

introduced seven of, as well as the answer given just

now.

THE COURT: Overruled.

MR. JONES: Well --
THE WITNESS: She had reviewed a few of the
items that had been changed in the prenuptial agreement j

due to the conversations she had had with Gary

pavii——
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Silverman.

Q. (By Mr. Jimmerson) Okay. AaAnd did she say
that she was doing so without ever having spoken te you
prior to July 1 of 1998 and having your authorization
of the same?

MR. KOLODNY: Objection; compound and calls
for privilege.

THE COURT: Overruled.

THE WITNESS: Did she tell me -- I'm sorry.
Can you repeat the question?

MR. JIMMERSON: Could you read the gquestion
back, please, Amber? Please.

(Whereupon, the deposition record was read.)

THE WITNESS: Well, she didn't have to tell
me that.

Q. (By Mr. Jimmerson) How could she negetiate on
your behalf the prenuptial agreement through drafts of
June -- multiple drafts in June of 1998 without you
ever having communicated with her --

MR. KOLODNY: Objection --

Q. {(By Mr. Jimmerson) -- in the month of June of

15987
MR. KOLODNY: Objection, it calls for
conclusion of speculation.

THE COURT: Overruled.

Kt
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THE COURT: Well, I -- she's asserting that
there is no -- she's testifying that there was no
privilege, there was no relationship. I don't know how
you can have a privilege in June.

MR. KOLODNY: 1It's not -- that's not -- well,
I don't believe that's correct, Your Honor. She said
she believed that Howard Miller and Mr. Jones had made
arrangements to hire a lawyer for her. The fact that
she doesn't have contact, direct contact, with a lawyer
that somebody else hires for her decesn't mean that
there's not an attorney-client relationship.

MR. JIMMERSON: The response, however, is
that the witness, the other party to this, the lawyer
says that all of this is fabrication, all of this is
made up.

MR, KOLODNY: Which lawyer said that?

MR. JIMMERSON: You cannot -- you cannot
create an attorney-client privilege which the burden
upon the defendant to establish a relationship in that
manner.

MR. KOLODNY: Wirth established -- excuse me.
Ms. Wirth established the relationship, Ms. Wirth
asserted the privilege, and Mr. Silverman acknowledged
the privilege and the relationship at the time of this

prove-up thing.

i

i
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MR. JIMMERSON: And I -- Judge, I concur with
that because I think i1f you start with the hearing and
the ruling of the Court on October 31 of 2013, the
willingness of the Court to withhold portions of the
privilege log, Exhibit 49, the redaction of the
greatest portion of the 12-page letter of June 23,
which is Document 3 of Exhibit 1, evidences the Court's
disbelief of the defendant's testimony that there was
no meeting, conversation, or attorney-client privilege
in June of 1998; otherwise, the Court would have just
delivered everything over. And as part of the ultimate
conclusion of this case will be a finding, we would
request, perhaps opposed or not, as the case may be, by
defendant that there was, in fact, an attorney-client
privilege, that it was formed in June of 1998, that the
withholding of the documents therefore was prudent --
or the testimony of the defendant is incorrect, should
I say.

THE COURT: Okay, hang on just one second.

Ms. Jones, I'm going to ask you to step out
and sit in the anteroom for a moment during this,
whether it's two minutes or five minutes. This can go
on for a little bit.

(Whereupon, Kimberly Jones exits the

proceedings.)

B
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rely upon your own counsel, but I -- I would need an
hour to lock at it, Judge.

THE COURT: All right. I don't know. I
don't know how important it is today, but on the issue
of privilege, I'll have to hear from the defendant to
see if the defendant's going to put on any testimony
and I'll make a ruling on privilege.

MR. JIMMERSON: All right.

And, Judge, we are done with our direct.

THE COURT: You're done with your direct?

MR. JIMMERSON: Yes.

THE COURT: Oh, ckay. It's five to 1:00.

MR. KOLODNY: I think fairly clearly, Your
Honor, the issue about being represented by counsel is
an important issue in both of our states relative to
the validity and enforceability of the agreements, so
while it may not come into play in the context of this
case specifically, having both sides represented by
counsel provides that layer of protection. And so in
the instance of someone like Mr. Jones -- excuse me =--
who is the wealthier person seeking protecticn, it is
in his interest to see that the other side is
represented by counsel.

THE CQOURT: Mm-hmm.

MR. KOLODNY: And I think the evidence here

—
feterm e m—
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following Ms. Wirth's testimony?

MR. JIMMERSON: Not Wednesday. A week from
Wednesday. i

THE COURT: The 26th? |

MR. JIMMERSON: I'm definitely not releasing I
her. I have -- .

THE COURT: I understand. She was just here
for --

MR. JIMMERSCN: Narrcw issue.

THE CQURT: -- for the narrow issue of my
determination on privilege.

MR. JIMMERSON: That's right.

THE COURT: Okay. So now we have defendant

cn defendant's case on privilege. Go ahead Mr. Kolodny

cr Mr. Jones.

MR, KOLODNY: 2Am I limited to privilege or am %
T limited to -- i

THE COURT: Well, you're not putting your %
cagse on yet. Plaintiff hasn't rested, so we're just on E
privilege. %

MR. KOLODNY: Well, but -- but the Court
didn't hold Mr. Jimmerson to just privilege and
expanded that scope quite a bit, and I should be, I
think, at least allowed to inquire with regard to the

things that Mr. Jimmerson asked about.

LITIGATICON SERVICES & TECHNOLOGIES - 800-330-1112

PA 00246



10
11
12
13
14
15
16
17
18
138
20
21
22
23
24

25

TRIAL, DAY 6 - 2/14/2014

Page 176

THE COURT: Of course you can. Anything that

was laid on the record.

MR. KOLODNY: Okay. That's fine.

CROSS-EXAMINATION
BY MR. KOLODNY:
Q. Good afternoon.
Good afternoon.
THE COURT: Do you need water or anything?
THE WITNESS: No, I'm good. Thank you, Your
Heonor.
THE COURT: All right.
Q. (By Mr. Kolodny) Tell the Court, please, how

you first came tc hear about a prenuptial agreement.

L. Ted brought it up to me.
Q. When and where?
A. I am going back about six to eight weeks

prior to the wedding, so I believe it was like in May,
first part of May, end of April. We were driving down
to the Ritz Carlten 1n Dana Point where our ceremony
was supposed to take place. We were meeting with the
catering manager to select the menu feor the recepticn
and we were driving along PCH and --

Q. Pacific Coast Highway?

A, Yes, Pacific Cocast Highway going south. We

P r——
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Correct?
AL Yes.
MR. KOLODNY: Your Honor, I would ask that we
stop for now --
THE COURT: Okay.
MR. KOLODNY: ~- and pick up with this

witness when we come back.

MR. JIMMERSON: Could I -- could I inquire as
to whether or not -- and this is no limitaticn on
Mr. Kolodny's guestions or Mr, Jones -- ag to how much

more time he would need on the issue of the privilege
because I do fear, in light of Ms. Wirth's regquest,
that we are going to need to get her on and off from
the 26th and 27th, and as Mr. Jones rightfully reminds
me, we don't have the 28th. I'm thinking we do, but we
don't. So I'm only a little worried about that.

THE COURT: Mr. Kolodny, how much more time
do you need for that?

MR. KOLODNY: I estimate probably another --
well, I've had about an hour, I think.

MR. JIMMERSON: ©No, a little longer than
that.

THE COURT: An hour? All right.

MR. KOLODNY: I gaid I think I've had about

an hour.
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MS. LoBELLO: OQOkay.
MR. JONES: Yeah.
MR. JIMMERSON: Thank you, Your Honor.
THE COURT: Thank you.
MR. JIMMERSON: 2And have a wonderful
't

Valentine's to everyone and the staff and the Judge.
MR. KOLODNY: Everybody have a nice long
weekend and a nice Valentine's Day.

THE COURT: All right, thank you.

See you guys in two weeks, I guess. |
(Whereupon, the proceedings concluded at 2:08
p.m.) F

-o0o-
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D-12-470239-U
DISTRICT COURT
CLARK COUNTY, NEVADA

Miscellaneous Complaint COURT MINUTES February 20, 2014
D-12-470239-UJ Fletcher Jones, Jr., Plaintiff(s).

IZi:nberly Jones, Defendant(s).
February 20,2014 3:30 PM Minute Order
HEARD BY: Nathan, Gayle COURTROOM: Courtroom 05

COURT CLERK: Kathleen Boyle

PARTIES:
Pletcher Jones, Jr,, Plaintiff, not present James Jirnmerson, Attorney, not present
Harrison Jones, Subject Minor, not present
Hayden Jones, Subject Minor, not present
Kimberly Jones, Defendant, not present John Jones, Attorney, not present

JOURNAL ENTRIES

- The Court makes the following FINDINGS and ORDER:

This matter was last on Department 1" s Calendar on February 14, 2014. On February 13, 2014 the
Court determined that it needed testitnony on the issue of whether Defendant Kimberly Jones formed
an attorney-client relationship with attorney Kathryn Stryker Wirth in June 1998 through July 1, 1998
during the formation of a Prenuptial Agreement with Fletcher Jones so that the issue of attotney
client privilege could be resolved. The serial objections on privilege were interrupting the flow of
the trial; and distracting to the Court.

The Court heard Ms, Wirth’ s testimony wherein she desczibed approximately 20 pages of
handwritten notes that she had taken during the month of June 1998 that detailed the making of this
Prenuptial Agreement; telephone calls and meetings with Ms. Jones as well as with Fletcher Jones
attorneys Gary Silverman; Mary Ann Decarja and Howard Miller (now Deceased). It is undisputed
that these three named attorneys were Fletcher Jones’ attorneys.

The Court released Ms. Wirth's 20 or so pages of notes after Presiding Judge Charles Hoskin redacted
thern, thus preserving the privilege until this Court could make an ultimate ruling. Said redacted
notes have been turned over to the Plaintiff.
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Kimberly Jones testified that she never met Ms. Wirth prior to July 1, 1998 when she and Fletcher
Jones went to Ms. Wirth's office to sign the Prenuptial Agreement. She testified that she was with
Ms. Wirth from approximately 9:30 AM until approximately 2:30-3 PM. on July 1, 2014 and concedes
that she formed an Attormey-Client relationship with Ms. Wirth on that day. Ms. Jones testified that
they spent some time in Ms, Wirth s office and then went into a conference room where Mr. Jones
was seated . At some point Attorney Silverman participated by Telephore,

Ms. Jones is adamant in her testimony that she never met or spoke to Ms. Wirth prior to July 1, 1998;
she has no explanation for why Ms. Wirth has indicated in her billing statements that she not only
met Ms. Jones but spoke to her on the telephone and included biographical data about her in a 12
page letter.

Ms. Jones speculates that attorney Howard Miller who was Fletcher Jones’ attorney was negotiating
terms on her behalf with Ms. Wirth, but there is no testimony that she authorized him to do so. Ms.
Wirth s testimony contradicts Ms. Jones’ testimony on this issue.

The Court FINDS that as Mr. Miller is deceased, it is unfair and prejudicial to allow anycne to testify
a3 to what Mr, Miller may or may not have said in 1998,

The Court notes that a Court Reporter recorded the signing of the Prenuptial Agreement on July 1,
1998 and there is a Transcript of that proceeding; the Court Reporter recorded that Mr. Silverman
participated by phone but Mr. Miller does not appeat on the Record . Ms. Wirth appears on the
Record representing Ms. Jones.

This Coutt has heard enough testimony on this narrow issue of privilege . The Court will not heat
any more testimony on privilege or take any further evidence or hear argument on privilege .

NRS 49.015 provides for Who May Claim the Privilege and states:
(1) The privilege may be claimed by the client;

(2 The person who was the lawyer at the time of the communication may claim the privilege but
only on behalf of the client. The person authority to do so is presumed in the absence of evidence to
the contrary.

The Court FINDS that Kimberly Jones’ testimony is that she formed an Attorney-Client relationship
with Kathryn Stryker Wirth on July 1, 1998 when she met her for the first Hme. Therefore, she did not
have an Attorney-Client relationship with her for the month of June 1998, Ms. Wirth is not entitled to
assert the privilege on behalf of a client (Kimberly Jones ) who denies the Attorney-Client
relationship during the month of June 1998.

IT 15 THEREFORE ORDERED, ADJUDGED AND DECREED that the Kathryn Stryker Wirtly's
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handwritten notes for all of June 1998 shall be furned over to Plaintiff's counsel, James ], Jimmerson,
Esq., no later than noon, Monday, February 24, 2014. The redacting for July 1, 2014 and any dates
thereafter shall remain. If there is any question regarding dates, then an unredacted set of the notes
shall be submitted to Presiding Judge Hoskin with this Minute Order for review and further
redacting,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Plaintiff’s case in chief shall continue
at the designated time already set on Wednesday, February 26, 2014,

IT IS SO ORDERED.
INTERIM CONDITIONS:
FUTURE HEARINGS:
Canceled: February 20, 2014 1:30 PM Evidentiary Hearing
Reason;: Canceled as the vesult of a hearing cancel, Hearing Canceled Reason; Vacated
Nathan, Gayle
Courtroom (05
Canceled: February 21, 2014 2:00 PM Evidentiary Hearing
Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle
Courireom 05
Canceled: February 21, 2014 9:00 AM Evidentiary Hearing
Reason: Canceled as the result of'a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Gayle
Conriroom 05
Cunceled: February 25, 2014 9:00 AM Metion for Summary Judgment
Reason: Canceled as the result of @ hearing cancel, Hearing Canceled Reason: Vacated - Moot
Courtroom 03
Nathan, Gayle
Conceled: February 25, 2014 9:00 AM Opposition & Countermotion
Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated - Moot
Courtroom (15
Nathan, Gayle
February 26, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Couttroom 05
February 26, 2014 10:00 AM Trial
Nathan, Gayle
Courtropm 05
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February 27, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

Canceled: February 28, 2014 2:00 PM Evidentiary Hearing

Reason: Canceled as the result of a hearing cancel, Hearing Canceled Reason: Vacated
Nathan, Goyle

Couriroom 05

Canceled: February 28, 2014 9:00 AM Evidentiary Hearing

Reason; Canceled as the result of a hearing cancel, Hearing Canceled Reason; Vacared
Nathar, Gayle

Courtroom 05

March 11, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

Mareh 12, 2014 9:30 AM Evidentiary Hearing
Nathan, Gaylg
Cowrtroom 14

March 13, 2014 1:30 PM Evidentiary Hearing
Nathan, Gayle
Courtroom 05

Mareh 14, 2014 9:30 AM Bvidentiery Hearing
Nathan, Gayle
Courtroom 05
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