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· ·LAS VEGAS, NEVADA, MONDAY, MARCH 28, 2016, 09:52 A.M.

· · · · · · · · · · · · · ******

· · MR. DELK:· Counsel is not here yet.

· · THE COURT:· Okay.· Maybe I'll just take a recess until

we get the parties here.· We just have pretrial

(inaudible).

· · MR. DELK:· Thank you.

· · THE COURT:· Thank you.

· · THE CLERK:· Court will be in recess.

· · · · ·(Recess)

· · THE COURT:· A702810.

· · MR. DELK:· Good morning, your Honor.· Craig Delk,

Defendant Abdulla.

· · MR. PRINCE:· Your Honor, good morning.· Denis Prince

for the Plaintiff.

· · THE COURT:· Are the parties ready to go?

· · MR. PRINCE:· We are trial ready.

· · MR. DELK:· We are ready.

· · THE COURT:· Okay.

· · MR. DELK:· We were just discussing the possibility of

getting bumped to the next stack due to some conflicting

dates.

· · THE COURT:· That doesn't sound trial ready to me.

· · MR. DELK:· If we need to go, we can go.
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· · THE COURT:· When can you go on this stack?

· · MR. PRINCE:· I have -- just so you know, your Honor, I

have a firm set April 18th.· One-week bench trial.

· · THE COURT:· Just a minute.

· · MR. PRINCE:· Okay.· Sorry.

· · THE COURT:· What are the weeks?

· · THE CLERK:· (Inaudible).

· · THE COURT:· This is pretty basic.· Okay.· You are a

firm the first week.· That's the only week you can't go?

· · MR. PRINCE:· I would say that's correct.

· · THE COURT:· Okay.· But you could go -- how about you?

Do you have any conflicts?

· · MR. DELK:· My daughter's law school graduation is --

· · THE COURT:· Got to go to that.

· · MR. DELK:· -- is Sunday, May 15th.· So if I had to, I

could come back on the 16th.

· · THE COURT:· Okay.· But it's on Sunday, right?

· · MR. DELK:· That's correct.· The ceremony is Sunday.

· · THE COURT:· Okay.· Are you going to be -- are you

going to be far away?

· · MR. DELK:· Los Angeles.

· · THE COURT:· Oh, okay.· So you just can't do it --

well, probably try not to start right after that, but that

would be the last week of the stack.· So it looks like
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there's just a conflict the first week.

· · MR. DELK:· Yes.· Unless the trial, whenever it does

commence, runs into the graduation ceremonies beginning on

Thursday, May 13th.

· · THE COURT:· Okay.· I'll make sure you get there if

you're in trial.

· · MR. DELK:· Okay.

· · THE COURT:· You're not going to miss that.

· · MR. DELK:· Appreciate that, your Honor.

· · THE COURT:· Yeah.· I understand.· There's just certain

things you can't miss.· How many days will it take?

· · MR. PRINCE:· I think seven.

· · THE COURT:· So you think it's about a week and half?

· · MR. PRINCE:· I do.

· · MR. DELK:· I would say five to seven full trial days,

your Honor.

· · MR. PRINCE:· What's your typical -- you tell me your

typical trial schedule.

· · THE COURT:· 8:30 to 5:00 on Wednesday and Friday, and

10:30 to 5:00 on Tuesday, Thursday -- Monday, Tuesday,

Thursday.

· · MR. PRINCE:· Okay.

· · THE COURT:· Monday, Tuesday, Thursday 10:30 to 5:00.

Wednesday, Friday 8:30 to 5:00.
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· · MR. DELK:· Probably seven then, your Honor.

Seven days.

· · THE COURT:· Okay.· Seven days?

· · MR. DELK:· On that schedule.

· · THE COURT:· Okay.· So we only have those two

conflicts, but other than that you're ready to go?

· · MR. PRINCE:· Yeah.· May need a few days after the one

trial starts to finish -- you know, to get myself

collected for this case.

· · THE COURT:· All right.· But it's one --

· · MR. DELK:· I do need to call one witness out of order,

your Honor, but otherwise --

· · THE COURT:· That's fine.

· · MR. DELK:· -- not a problem.

· · THE COURT:· That's fine.· And then we'll just see --

well, I guess I'll see you April 4th next week.· Looks

like you have a bunch of motions pending.

· · MR. PRINCE:· Okay.

· · THE COURT:· Okay.· Thank you.

· · · · · · PROCEEDING CONCLUDED AT 10:04 A.M.

· · · · · · · · · · · · · ******
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ATTEST:· I do hereby certify that I have truly and

correctly transcribed the audio-video recording of this

proceeding in the above-entitled case.
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·1· · · LAS VEGAS, NEVADA, MONDAY, APRIL 11, 2016, 09:06 A.M.

·2· · · · · · · · · · · · · · ·******

·3· · · ·THE COURT:· Volungis versus Farooq Abdulla.· Case

·4· ·A702810.

·5· · · ·MR. PRINCE:· We're tired, Judge.· So we're going to

·6· ·pull a couple chairs over.

·7· · · ·THE COURT:· Well, yeah.· You sat through.

·8· · · ·MR. DELK:· Craig Delk for Defendant Abdulla, your

·9· ·Honor.

10· · · ·MR. PRINCE:· Denise Prince and Eric Entsminger for the

11· ·Plaintiff.

12· · · ·MR. DELK:· We'll get to know each other over the next

13· ·couple of weeks.

14· · · ·THE COURT:· That's what I figured here.· Your motions.

15· ·Okay.· We can start with Plaintiff's first motion in

16· ·limine to pre-instruct the jury.· First of all, I do

17· ·pre-instruct the jury.· I don't pre-instruct the jury on

18· ·the law, so I guess that's a different thing that you'd be

19· ·asking me to do.

20· · · · · · Do you want to say anything further?

21· · · ·MR. PRINCE:· I do, your Honor.· And why I think this

22· ·is -- provides assistance to the jury is to understand at

23· ·least as they're listening to the evidence and they're

24· ·evaluating the evidence as they start to receive it, what
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·1· ·the law is; number one, as it relates to the issue of

·2· ·negligence, but also as it relates to aggravation of a

·3· ·preexisting condition.· That's, in part, one of our

·4· ·theories of the case.

·5· · · · · · Mr. Volungis is claiming a lumbar spine injury.

·6· ·He's had lumbar spine reconstructive surgery and has a

·7· ·significant amount of future treatment to go from this

·8· ·crash.· And I think it's going to be important for this

·9· ·jury to understand that the law -- even though you may

10· ·have a preexisting condition or a physical abnormality,

11· ·that you can still recover for the aggravation.

12· · · · · · I think it allows them to fully appreciate that

13· ·from the beginning of the trial.· And it will make sense

14· ·as to what our theories are going to be when we present

15· ·the opening statements to them and they start listening to

16· ·the evidence and the medical evidence.· It will make much

17· ·more sense to them.· It will be more meaningful rather

18· ·than fully instructing them on the issue at the end.

19· · · · · · In our experience, this has worked very, very

20· ·well both for the Plaintiff and the defense depending upon

21· ·the theory that they want to have pre-instruction.· And I

22· ·think it's very efficient and effective.· So I think with

23· ·-- we're asking that you would do that.· I don't think it

24· ·will take any time, and I think it will be very meaningful

Kennedy Court Reporters, Inc.
800.231.2682

3
YVer1f

000197

000197

00
01

97
00

01
97

000197



·1· ·to the jury.

·2· · · ·MR. DELK:· Briefly, your Honor, our position is we

·3· ·have no objection to an instruction at the close of the

·4· ·evidence on the eggshell plaintiff theory.· Not a problem

·5· ·at all, of course, if that's what the evidence shows and

·6· ·it'll support such an instruction.

·7· · · · · · Our objection is to pre-instruction of the jury

·8· ·on that issue before they hear any evidence in the case.

·9· ·There's a shifting of the burden of proof issue.· But more

10· ·of the point I think, more practically speaking, unless

11· ·the Court is going to instruct the jury on all of the

12· ·other legal issues in the case, to pre-instruct them on

13· ·this single issue draws undue attention to that issue to

14· ·our prejudice.

15· · · ·THE COURT:· So as to Plaintiff's motion in limine

16· ·number one, I'm going to deny the request to pre-instruct.

17· · · · · · Plaintiff's motion in limine number two:

18· ·Opinions and arguments that plaintiff was speeding

19· ·excessively, and the speed caused the collision.· So let

20· ·me just ask you this because your client -- I went through

21· ·and all your evidence seems to indicate your client never

22· ·saw this car.

23· · · · · · So is your client going to get on the stand and

24· ·say I pulled out.· I never saw this car.· Therefore, they
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·1· ·were speeding.

·2· · · ·MR. DELK:· That's what he said in his deposition.

·3· · · ·THE COURT:· Okay.· Because I don't think there's a

·4· ·proper foundation for that.· The speed limit is

·5· ·35-miles-per-hour.

·6· · · ·MR. DELK:· Right.· That's correct.

·7· · · ·THE COURT:· What speed does your client say the

·8· ·Plaintiff was going?

·9· · · ·MR. DELK:· He didn't see him.· He doesn't know.

10· · · ·THE COURT:· Then he can't say he was speeding.

11· · · ·MR. DELK:· And --

12· · · ·THE COURT:· Do you see my point?

13· · · ·MR. DELK:· I do.· And I anticipated that would be in

14· ·the Court's ruling.· For the record, I think it's arguable

15· ·that since a lay witness is entitled to infer conclusions

16· ·from totality of the circumstances of, in this case, an

17· ·accident based on their general understanding and

18· ·experience.· For him to look left, not see anybody, and

19· ·the next thing that happens is he gets hit --

20· · · ·MR. PRINCE:· He doesn't get hit.

21· · · ·MR. DELK:· He's inferred that Plaintiff came out of no

22· ·where as it was driving at an excessive rate of speed

23· ·and --

24· · · ·THE COURT:· What's the excessive rate of speed?· Maybe
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·1· ·if your client said, and the Plaintiff must have been

·2· ·going 50-miles-an-hour --

·3· · · ·MR. DELK:· I understand, your Honor.· Actually, and

·4· ·I'll submit that issue to the Court.· I was really more

·5· ·concerned that the motion also seemed to request an order

·6· ·precluding counsel, myself, from arguing --

·7· · · ·MR. PRINCE:· Yeah.

·8· · · ·MR. DELK:· -- speed at the end of the case in closing

·9· ·argument.· And, of course, I wouldn't do that --

10· · · ·THE COURT:· I'd have to hear the evidence first.

11· · · ·MR. DELK:· Exactly.· And so do I.· I anticipate there

12· ·being some evidence to that effect.· And in fact, a

13· ·specific mile-per-hour.· If there is -- let's just assume

14· ·that there is at the end of the day --

15· · · ·THE COURT:· Okay.

16· · · ·MR. DELK:· -- I believe as counsel for my client in

17· ·closing argument I'm entitled to draw reasonable

18· ·inferences from the evidence and make that argument to the

19· ·jury.

20· · · ·THE COURT:· I agree with that.

21· · · ·MR. DELK:· So --

22· · · ·THE COURT:· I'm inclined to grant your motion at this

23· ·point, so --

24· · · ·MR. PRINCE:· Okay.· And then the only other comment I
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·1· ·would have then he wouldn't be able at this point, since

·2· ·he would not have a basis to do so, is to in his opening

·3· ·statement say the evidence is going to show that my client

·4· ·was speeding.· He has no evidence of that.· He can't even

·5· ·use my own client's statement who says he's well within

·6· ·the speed limit at the point of the collision, which is

·7· ·about 30-miles-an-hour.· And so --

·8· · · ·MR. DELK:· And I don't plan to do that either.

·9· · · ·MR. PRINCE:· Okay.· So then, I guess, it's a

10· ·non-issue.

11· · · ·MR. DELK:· Only after the evidence is in --

12· · · ·THE COURT:· Sure.

13· · · ·MR. DELK:· -- if it supports such an argument I

14· ·simply --

15· · · ·THE COURT:· I agree with you.

16· · · ·MR. DELK:· -- want permission to make such an

17· ·argument.

18· · · · · · Now I would draw one distinction:· Speed versus

19· ·speeding.· There will be testimony about speed in the

20· ·case.· Speed limit.· Their own expert comes to specific

21· ·conclusions about speed utilizing the witness and driver

22· ·statements and how fast one or the other driver was

23· ·traveling and, therefore, how much distance he covered in

24· ·a certain amount of time.
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·1· · · · · · So I do believe that we should not -- neither

·2· ·side should be precluded from discussing the concept of

·3· ·speed as contrasted with speeding.

·4· · · ·MR. PRINCE:· I agree with that.

·5· · · ·THE COURT:· I think there is a contrast.

·6· · · ·MR. PRINCE:· And I'm in agreement with that.

·7· · · ·THE COURT:· And I'm assuming both sides are going to

·8· ·talk about speed.

·9· · · ·MR. PRINCE:· We are.

10· · · ·THE COURT:· Because I read your motions and the

11· ·discovery attached to it.

12· · · ·MR. DELK:· Can the order then -- whoever prepares the

13· ·order draw those two distinctions; speed versus speeding.

14· · · ·THE COURT:· I think the only thing they asked me was

15· ·to prevent your client from getting on the stand and

16· ·saying I pulled out of the Michael's parking lot, didn't

17· ·see that person, therefore, the Plaintiff was speeding.

18· · · ·MR. DELK:· And that's fine, your Honor.

19· · · ·THE COURT:· I think that's all it asked me.· I don't

20· ·think they asked me to preclude you from making any

21· ·reasonable inferences or arguing any reasonable inferences

22· ·from the evidence.

23· · · ·MR. DELK:· Thank you, your Honor.

24· · · ·MR. PRINCE:· Right.· The issue -- the relief requested
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·1· ·was, "that the Plaintiff was speeding or that speed caused

·2· ·the collision."· Right.· That was the relief we sought.

·3· · · ·MR. DELK:· And there's reference elsewhere in the

·4· ·motion about counsel arguing speed.

·5· · · ·MR. PRINCE:· But we understand about the closing

·6· ·argument issue, which you've already ruled on.· So I

·7· ·understood that.· I understand that.

·8· · · ·THE COURT:· And then -- okay.· So that's number two.

·9· ·Number three was Plaintiff's omnibus motion in limine

10· ·number three.· Let me --

11· · · ·MR. DELK:· Perhaps I can short circuit this, your

12· ·Honor.· I really think this is a non-issue.· There was

13· ·just some ambiguity about the scope of the motion whether

14· ·it extended to comments regarding conflicts in the

15· ·evidence.· Disputes about how the accident happened.

16· · · ·THE COURT:· What are we --

17· · · ·MR. PRINCE:· You're on number three.

18· · · ·THE COURT:· I'm on motion in limine number three.

19· · · ·MR. PRINCE:· Which relates to collateral source and

20· ·lien --

21· · · ·THE COURT:· Right.· Collateral source.

22· · · ·MR. PRINCE:· And commenting on credibility.

23· · · ·THE COURT:· And calling a witness --

24· · · ·MR. DELK:· I'm sorry your Honor.
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·1· · · ·THE COURT:· That's okay.· So Plaintiff's omnibus

·2· ·motion in limine number three seeks to have the Court

·3· ·enforce, I guess, the collateral source rule prior to

·4· ·trial.· And whether collateral source extends to medical

·5· ·liens.· And then the next one is preventing either side, I

·6· ·presume, from calling anybody's witness a liar.

·7· · · ·MR. DELK:· Right.

·8· · · ·MR. PRINCE:· From the witnesses commenting on other

·9· ·witnesses' credibility.· That's correct.

10· · · ·MR. DELK:· I believe I can short circuit both of

11· ·those, your Honor.

12· · · ·THE COURT:· Okay.

13· · · ·MR. DELK:· I'm prepared to submit the collateral

14· ·source issue to yourself.

15· · · ·THE COURT:· Okay.

16· · · ·MR. DELK:· This motion is seen and (inaudible) I'm

17· ·sure you've ruled on it previously.· I'm prepared to

18· ·submit it -- the briefs and be satisfied with the Court's

19· ·ruling on that issue.

20· · · · · · The second issue, credibility, my client nor any

21· ·of my witnesses are going to get on the stand and tell the

22· ·jury in their opinion the Plaintiff is not credible.· We

23· ·are not going to do that.· There was, again, some

24· ·ambiguity in the motion whether or not that would extend
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·1· ·to contrasting or different testimony regarding how the

·2· ·accident happened, for example.· Conflicting testimony and

·3· ·whether that would be the equivalent of --

·4· · · ·THE COURT:· Well I assume there's going to be

·5· ·conflicting testimony because you guys are here.

·6· · · ·MR. PRINCE:· Right.· But it's kind of more like I

·7· ·don't find that credible, you know, Mr. -- an expert

·8· ·witness getting on the stand and saying that Mr. Volungis,

·9· ·that's not a credible statement, or kind of, like,

10· ·formulating opinions concerning his veracity, credibility,

11· ·that sort of thing.· Or lack thereof.

12· · · ·THE COURT:· Well witnesses can't get up and comment

13· ·upon other witnesses' credibility.· And quite frankly, the

14· ·lawyers can't call witnesses liars either.· You can point

15· ·out inconsistencies in witnesses' testimony and argue them

16· ·to the jury, but I don't allow lawyers to get up and call

17· ·witnesses liars.

18· · · ·MR. PRINCE:· Exactly.· The one caveat to that is on

19· ·the credibility instruction one aspect of it says that if

20· ·a witness has lied on a material point --

21· · · ·THE COURT:· I get to say that.· I just don't --

22· · · ·MR. PRINCE:· Oh, no, no.· I'm saying --

23· · · ·THE COURT:· You guys can't call them liars.

24· · · ·MR. PRINCE:· I understand.· But we could say that --
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·1· ·with that instruction, say if you believe somebody lied,

·2· ·then this is what you can do with that testimony.

·3· · · ·THE COURT:· Yes.

·4· · · ·MR. PRINCE:· Right.

·5· · · ·THE COURT:· Well you guys don't miss a beat.

·6· · · ·MR. PRINCE:· No.

·7· · · ·THE COURT:· That is true.· I agree with that.· But,

·8· ·again, I just -- you know, you can't call -- I don't let

·9· ·the attorneys call witnesses liars, and I don't allow

10· ·witnesses to comment on other witnesses' credibility

11· ·because that's for the jury to determine.

12· · · ·MR. DELK:· I understand that, and my client will

13· ·understand that.· We discussed this at the 2.47

14· ·conference, and it was not resolved.· So the motion was

15· ·filed and figured this is how it would be resolved.· It

16· ·wasn't Mr. Prince.· It was one of his associates.· Just

17· ·out of an abundance of caution, I decided to file the

18· ·motion.

19· · · ·THE COURT:· Okay.· The motion is granted.· And then

20· ·there is --

21· · · ·MR. PRINCE:· The lien issue related in this motion.

22· · · ·THE COURT:· Yes.· I have ruled that way for 15 years.

23· · · ·MR. PRINCE:· That the lien is part of the collateral

24· ·source?
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·1· · · ·THE COURT:· Yes.

·2· · · ·MR. PRINCE:· Okay.· Fine.· Thank you.

·3· · · ·THE COURT:· Maybe not 15 years, but a long time.

·4· · · ·MR. PRINCE:· Very well.· Then, I guess, you don't need

·5· ·to hear from me on that.

·6· · · ·THE COURT:· Well, yep.· Okay.· Let's see.· Then there

·7· ·is Plaintiff's motion in limine number four to exclude

·8· ·irrelevant and highly prejudicial matters, and they appear

·9· ·to -- apparently the Plaintiff doesn't have a high school

10· ·diploma or a GED.· And he was employed at the Bank

11· ·nightclub, and lost his job because he couldn't intervene

12· ·and stop a fight quick enough.

13· · · ·MR. PRINCE:· Right.· So with regard to the level of

14· ·education, we're going to withdraw that.· I think that's

15· ·part of the --

16· · · ·THE COURT:· Okay.

17· · · ·MR. PRINCE:· -- the rehab assessment.· Even ours.

18· · · ·THE COURT:· Okay.

19· · · ·MR. PRINCE:· But as it relates to my client working at

20· ·the Bank nightclub, I mean, I think that's relevant.· But

21· ·the fact that he --

22· · · ·THE COURT:· Tell me what you're --

23· · · ·MR. PRINCE:· -- was fired.

24· · · ·THE COURT:· That's the thing.· Because it looks like
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·1· ·you just want me to prevent them from saying he got

·2· ·terminated during this time period --

·3· · · ·MR. PRINCE:· To malign him and make him look --

·4· ·somehow attack his credibility.

·5· · · ·THE COURT:· Right.

·6· · · ·MR. PRINCE:· But what they don't understand is there's

·7· ·no employment file from there.· There's no records from

·8· ·there to say he was an underperforming employee.· He lied.

·9· ·He engaged in some dishonest behavior, which would

10· ·otherwise impact his credibility.· Part of his employment

11· ·history would be that, hey, I did work at the Bank

12· ·nightclub as a --

13· · · ·THE COURT:· Right.

14· · · ·MR. PRINCE:· -- you know, security officer or

15· ·whatever.

16· · · ·THE COURT:· This time to this time.

17· · · ·MR. PRINCE:· Right.· Correct.· But as the

18· ·circumstances of his termination is what really the

19· ·purpose of the motion is.

20· · · ·THE COURT:· Because I couldn't imagine the

21· ·circumstances of him being terminated becoming relevant,

22· ·but.

23· · · ·MR. DELK:· I would only reiterate what was said in the

24· ·opposition, and that was that employability is a relevant
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·1· ·issue.

·2· · · ·THE COURT:· It is.

·3· · · ·MR. DELK:· In a case involving past and future lost

·4· ·wages.· And, therefore, termination from a -- history of

·5· ·termination from --

·6· · · ·THE COURT:· Does he have a history of termination?

·7· ·That was going to be my next question.

·8· · · ·MR. PRINCE:· From this job.

·9· · · ·THE COURT:· But that's what I mean.· It may be

10· ·relevant because there's a future wage loss claim, right?

11· · · ·MR. PRINCE:· True.

12· · · ·THE COURT:· All right.· It may be if he was older and

13· ·had a history of having a job two or three months, getting

14· ·fired.· Two or three months, getting fired.· And it

15· ·doesn't look like that's what we have here.· We have a

16· ·young kid.

17· · · · · · How old is he?

18· · · ·MR. PRINCE:· He was in his 20s.· I think 28 at the

19· ·time.

20· · · ·THE COURT:· Young kid.· Okay.· Is there a history --

21· · · ·MR. PRINCE:· No, no.

22· · · ·THE COURT:· -- of anything like that?

23· · · ·MR. PRINCE:· No.· Not that we know of.

24· · · ·THE COURT:· Okay.· Then it's granted.
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·1· · · · · · And then we're on to Defendant's motions.

·2· ·Defendant's motion in limine to exclude the traffic

·3· ·citation, and there was no opposition?

·4· · · ·MR. PRINCE:· Which we agreed to.

·5· · · ·THE COURT:· That's granted.· And then Defendant's

·6· ·motion in limine regarding exclusion in reference to --

·7· ·this is, I guess, it's granted in part and denied in part.

·8· ·Obviously the police report is full of hearsay.· That's

·9· ·why you're not letting the police report in.· However,

10· ·there are some things on the police report that -- we

11· ·don't let the police report in, however, it doesn't mean

12· ·that everything in the police report cannot be testified

13· ·to.

14· · · · · · For instance, there's a witness statement in the

15· ·police report.· You can't admit that witness statement

16· ·without the witness here, but that person is not prevented

17· ·from coming in and saying, yeah, I saw the accident and

18· ·this is what happened.· So people can come testify based

19· ·upon their personal knowledge.· Just because their

20· ·personal knowledge is in the police report, doesn't

21· ·exclude it.

22· · · · · · And a police officer is a good example.· We don't

23· ·let them come in and say this witness told me this, this

24· ·witness told me this, and this witness told me that, and
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·1· ·then I concluded this.· Okay?· But maybe the police

·2· ·officer does have some personal knowledge.· They're not

·3· ·prevented from testifying to that.

·4· · · · · · So the police report is out.· It doesn't mean

·5· ·that everything in the police report is excluded.· If

·6· ·somebody has personal knowledge -- like for instance, the

·7· ·Plaintiff and Defendant did they give statements to the

·8· ·police?

·9· · · ·MR. PRINCE:· No.

10· · · ·THE COURT:· They didn't?· Okay.

11· · · ·MR. PRINCE:· Well at least the Defendant spoke to the

12· ·police, but there's no written statement if you're asking

13· ·for if there was a statement.

14· · · ·THE COURT:· But does the police report say driver one

15· ·told me this.· Driver two told me that.

16· · · ·MR. PRINCE:· Yes.· Essentially, yes.

17· · · ·THE COURT:· Right.· I wouldn't let that in, but I

18· ·certainly wouldn't prevent driver one and driver two from

19· ·coming in and telling what happened.

20· · · ·MR. DELK:· Well for that matter, the police officer

21· ·coming in and testifying about what each driver told him.

22· · · ·THE COURT:· No.· That's hearsay.

23· · · ·MR. DELK:· Well, it's party admission.

24· · · ·THE COURT:· Unless -- that's not hearsay.· That's an
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·1· ·exclusion.

·2· · · ·MR. PRINCE:· Exactly.· That's by definition.· Our

·3· ·issue with this is, the police report itself does qualify

·4· ·as a business record because it is required to be

·5· ·completed by the officer as part of his regular duties.

·6· ·Some aspects of it, such as lane configuration, lane

·7· ·width, posted speed limit, any physical evidence observed,

·8· ·any specific findings that part of it is not inadmissible.

·9· ·The things you're talking about are under the (inaudible)

10· ·case that clearly can't come in.· But I think the aspects

11· ·of the report can come in.

12· · · ·THE COURT:· I think that's what I said.· If you have

13· ·personal knowledge.

14· · · ·MR. DELK:· And I would agree that if the report itself

15· ·was properly redacted --

16· · · ·MR. PRINCE:· Then let's work on that.

17· · · ·MR. DELK:· -- I would stipulate to allow the report to

18· ·come in on that basis.

19· · · ·THE COURT:· Perfect.

20· · · ·MR. PRINCE:· Okay.· Let's work on that.· And we'll

21· ·deal with it if we can't agree with you.

22· · · ·MR. DELK:· I just want to emphasize --

23· · · ·THE COURT:· Okay.· So it's granted in part and denied

24· ·in part.
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·1· · · ·MR. DELK:· The prior motion dealt with the evidence of

·2· ·my client's citation and the (inaudible) the police report

·3· ·obviously includes that information as well.· That's out

·4· ·altogether.

·5· · · ·THE COURT:· Of course.

·6· · · ·MR. PRINCE:· Of course.· We agree.

·7· · · ·THE COURT:· That's been excluded based on your motion

·8· ·in limine number one.

·9· · · ·MR. DELK:· Thank you.

10· · · ·MR. PRINCE:· We agreed.

11· · · ·THE COURT:· So number two is granted in part and

12· ·denied in part.

13· · · · · · Number three, Defendant's motion in limine

14· ·regarding exclusion of character evidence.· All right.· So

15· ·does the Plaintiff -- the Defendant is a doctor, clearly,

16· ·right?

17· · · ·MR. PRINCE:· Yes.

18· · · ·THE COURT:· Do you plan on asking about being sued

19· ·before?

20· · · ·MR. PRINCE:· No.

21· · · ·THE COURT:· Okay.· That part is granted.

22· · · ·MR. PRINCE:· As it relates to his professional

23· ·capacity as a doctor, no.· The answer is no.

24· · · ·THE COURT:· You know what, what is Defendant really
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·1· ·seeking to exclude here?· Because I'll grant the fact that

·2· ·he was -- whether he's been sued or not is totally

·3· ·irrelevant.· That's granted.

·4· · · · · · What is it you're trying to exclude?

·5· · · ·MR. DELK:· Those -- these are issues that came up in

·6· ·the Defendant's deposition.· Prior to now, complaint or

·7· ·complaints -- I don't know how many there are.

·8· · · ·THE COURT:· Okay.

·9· · · ·MR. DELK:· So that's out.

10· · · ·MR. PRINCE:· We agreed to that.· It's a non-issue.

11· · · ·MR. DELK:· The motion goes to that point.· The other

12· ·accidents and/or citations are simply traffic citations

13· ·and tickets both before and after this accident, which

14· ·came up during the course of the deposition.

15· · · ·THE COURT:· Well subsequent accidents have no

16· ·relevance.· Prior citations or traffic citations would

17· ·probably be prior bad acts.

18· · · ·MR. DELK:· Exactly.

19· · · ·THE COURT:· To show that he's a bad driver, therefore,

20· ·to show that he's a bad driver today so.

21· · · ·MR. PRINCE:· The only limitation we have on this,

22· ·Judge, is -- and it's a big issue because the Defendant

23· ·speaks in these very broad sweeping conclusionary terms.

24· ·I'm always safe when I make -- pull out into traffic or
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·1· ·this is always my habit to look both ways to make sure

·2· ·that there's no cars coming.· He's had two other events

·3· ·where he's pulled out and had -- he failed to signal

·4· ·caused two other collisions as it relates to these kind of

·5· ·lane changes, so --

·6· · · ·THE COURT:· I read his testimony.· He corrected

·7· ·whoever was taking his deposition, and he said, no, I did

·8· ·signal.· Because I saw that in his deposition.

·9· · · ·MR. PRINCE:· But he's been involved in two other

10· ·accidents where he's -- a crash involving a lane change.

11· ·So if he gets up here and says I'm such a safe driver.

12· ·This is always my habit.· I think he opens the door to

13· ·those issues.

14· · · ·THE COURT:· Probably.

15· · · ·MR. PRINCE:· In general, I would agree with Mr. Delk

16· ·that those aren't admissible.· But in this case, if he

17· ·gets up there and starts saying I'm such a safe driver,

18· ·this is the habit to always look, and I'm always so

19· ·careful, I want to be able to say, hey, you've opened the

20· ·door to that.· And I'm going to bring that evidence in.

21· · · ·MR. DELK:· I agree to that.· And that's a classic

22· ·exception to the unconvicted bad acts rule.· I agree with

23· ·that.

24· · · ·MR. PRINCE:· Very good.
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·1· · · ·THE COURT:· So the motion is granted.· I think we got

·2· ·through all of them.

·3· · · ·MR. PRINCE:· That was fast.

·4· · · ·THE COURT:· That was quick.

·5· · · ·MR. PRINCE:· What do you thinking about in terms of

·6· ·when our trial date can start?

·7· · · ·THE COURT:· You're on for calendar call, right?

·8· · · ·MR. PRINCE:· Yes.

·9· · · ·THE COURT:· Can we get Pam in here?· She's probably

10· ·got you lined up to go.· Just have Pam come in here.

11· · · ·MR. PRINCE:· The only issue I have, Judge, my --

12· ·between the last time I was here -- I'm fully fine to go.

13· ·The trial that I had is gone.· My case has settled, so I

14· ·want to go to trial.· We're ready.

15· · · · · · My daughter is getting engaged on April 22nd.

16· · · ·THE COURT:· How do you know?

17· · · ·MR. PRINCE:· Funny you say that.· So she lives in

18· ·Boston.· Her soon-to-be fiance called me and said he's

19· ·going to propose to her on the 22nd of April.

20· · · ·THE COURT:· Okay.

21· · · ·MR. PRINCE:· All of her family is flying out there

22· ·because after college she moved to Boston.· So we're all

23· ·flying out there on the evening of the 21st, which is a

24· ·Thursday.
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·1· · · ·THE COURT:· That's a Thursday.

·2· · · ·MR. PRINCE:· And on the Friday, there's going to be

·3· ·this little engagement party for her.· So that's the

·4· ·only -- if we could start that following week, say

·5· ·Tuesday?· That would be perfect for me if that's

·6· ·available.

·7· · · ·THE COURT:· Hopefully we -- you don't want the week of

·8· ·the 19th?

·9· · · ·MR. PRINCE:· Can't do that.

10· · · ·THE COURT:· You can't do the week of the 19th.

11· · · ·MR. DELK:· And I cannot do that week either, but I can

12· ·do the week of the 25th and if -- and starting on the 26th

13· ·would be even better.

14· · · ·THE COURT:· Okay.· Right.· Did she get your E-mail?

15· ·We just need to wait for her to come in.· She's thinking

16· ·she doesn't have to come in until 10:00 o'clock.

17· · · ·MR. PRINCE:· The other issue, Judge, is we have a jury

18· ·questionnaire that we have agreed to.

19· · · ·MS. ENTSMINGER:· No.

20· · · ·MR. PRINCE:· We haven't agreed to?

21· · · ·MS. ENTSMINGER:· We agreed to have one, but there's

22· ·still disputes on content.

23· · · ·MR. PRINCE:· So anyway --

24· · · ·MR. DELK:· We've agreed to most of it.
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·1· · · ·THE COURT:· Okay.· And usually I like to get a jury

·2· ·questionnaire at least 30 days in advance.· We didn't have

·3· ·a jury questionnaire.· I'm not sure I can get a jury pool

·4· ·to come in and answer a questionnaire.

·5· · · ·MR. PRINCE:· She can do it.· I know.· I'm just giving

·6· ·you one anecdotal experience I had.

·7· · · ·THE COURT:· And this probably is not a case where if

·8· ·you came and asked me I would have said no.· I don't think

·9· ·this is a case where you need a jury questionnaire.

10· · · · · · (Conversation off the record)

11· · · · · · Yeah.· 30 days in advance.· I have you set to go

12· · · ·on May 2nd, which doesn't appear as though anyone has

13· · · ·a conflict on that week.· And can we start -- it would

14· · · ·be either week --

15· · · ·MR. DELK:· That conflicts with my daughter's law

16· ·school graduation, your Honor.

17· · · ·THE COURT:· Oh, that's right.· You have that.· When is

18· ·it?

19· · · ·MR. DELK:· We're leaving the 12th.· That Wednesday.

20· · · ·MR. PRINCE:· The 12th of what?· Of May?

21· · · ·THE COURT:· Twelfth of May?

22· · · ·MR. DELK:· Of May.· That's right.

23· · · ·THE COURT:· Right.· I said start on the second.

24· · · ·MR. DELK:· I'm concerned about the trial extending
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·1· ·into that.

·2· · · ·THE COURT:· You didn't tell me it was going to take

·3· ·two weeks.

·4· · · ·MR. PRINCE:· It will take about seven, eight days --

·5· ·trial days.

·6· · · ·THE COURT:· Did they tell us seven, eight trial days?

·7· ·Seven days?· You only gave them five.· Oh, yep.· It says

·8· ·seven days there.· Okay.· I was planning on going to a

·9· ·conference in Tahoe the week of the 25th, but if you can't

10· ·go any other day, I'll have to cancel that and set you the

11· ·week of the -- starting on April 26th.

12· · · ·MR. DELK:· I don't know about Mr. Prince.· I'd be

13· ·happy to -- I'd be willing to kick this over to the next

14· ·stack.· If that's an absolute no, I understand that's his

15· ·position, but that's -- that may be an option.

16· · · ·THE COURT:· I don't want you to think I'm going to

17· ·kick you.· I told you at the pretrial I would accommodate

18· ·that.· Those are things you can't miss.

19· · · ·MR. DELK:· No, I mean --

20· · · ·THE COURT:· So I understand that.

21· · · ·MR. DELK:· That would accommodate all of us, I think,

22· ·if this case was put over to the next trial stack.

23· · · ·THE COURT:· Can you go the week -- can you start

24· ·April 26th?
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·1· · · ·MR. PRINCE:· Yes.

·2· · · ·THE COURT:· I'll cancel the conference, and I'll be

·3· ·here.

·4· · · ·MR. PRINCE:· I don't want to put the Court in any

·5· ·inconvenience.

·6· · · ·MR. DELK:· I don't want you to do that either.

·7· · · ·MR. PRINCE:· I know you're busy, and you have the

·8· ·things you want to do as well.

·9· · · ·THE COURT:· Can you start the 26th?

10· · · ·MR. PRINCE:· The answer is yes.· Yes.

11· · · ·THE COURT:· Okay.· We'll put them on the 26th.

12· · · ·MR. PRINCE:· Tuesday, right?· Okay.

13· · · ·THE COURT:· I have, like, three weddings this summer.

14· ·So I have to keep having them remind me.· And they're

15· ·sister's kids.· One sister has three kids getting married.

16· ·Boom, boom, boom.· So you have to go to those.· There's

17· ·just certain things you have to go to.

18· · · ·MR. PRINCE:· Agreed.

19· · · ·THE COURT:· They don't let me use my work as an

20· ·excuse.· So we can start on the 26th at 10:30 --

21· · · ·MR. PRINCE:· Okay.

22· · · ·THE COURT:· -- for jury selection.· Have you met with

23· ·the clerk and provided her with the exhibits and all of

24· ·that stuff?
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·1· · · ·MR. PRINCE:· Not yet.· We have our exhibit list

·2· ·together, and we have our jury instructions together.

·3· ·But, again, whenever you want us to deliver them, we will.

·4· · · ·THE COURT:· Okay.· Are you going to want a juror

·5· ·notebook?

·6· · · ·MR. PRINCE:· No, I don't.

·7· · · ·MR. DELK:· No, I don't.· I prefer not to have one.

·8· · · ·THE COURT:· Well, they'll have one with my

·9· ·instructions in them, so.

10· · · ·MR. PRINCE:· Oh, that's fine.

11· · · ·THE COURT:· With the Court's.· It will have all my --

12· ·I put in there all my pre-instructions.· I put the

13· ·admonition in there, and I put the procedures for asking

14· ·questions.· And then they have that to put their jury

15· ·instructions in at the end of the case.

16· · · ·MR. PRINCE:· Let's go back to the jury questionnaire

17· ·for a moment.· Is that an absolute no that we can't?

18· · · ·THE COURT:· Yes.

19· · · ·MR. PRINCE:· Because we've stipulated to one.

20· · · ·THE COURT:· I know but --

21· · · ·MR. PRINCE:· We agreed to have one.· We'll make it --

22· ·and I've done this before even as late as last summer

23· ·where we didn't have -- we ran out of the pool because of

24· ·the duration of the trial.· So we had to go get another
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·1· ·hundred people, and she did it within 24 hours.· I mean, I

·2· ·can make all the copies and do everything for her so she

·3· ·wouldn't have to do anything.

·4· · · ·MR. DELK:· Your Honor, it has nothing to do --

·5· · · ·THE COURT:· I wouldn't be inclined to grant one.

·6· · · ·MR. DELK:· The contents have not been stipulated to.

·7· · · ·THE COURT:· Oh, the contents have not been stipulated

·8· ·to?· Okay.

·9· · · ·MR. PRINCE:· We'll --

10· · · ·MR. DELK:· Most of it has, but a large part of it has

11· ·not.

12· · · ·THE COURT:· So I wouldn't even get it today?· I'm not

13· ·going to give a jury questionnaire in this case.· You'll

14· ·have plenty of time to do voir dire.· I think I'm pretty

15· ·good with voir dire.· The only thing I don't let you do

16· ·though is I don't let you go -- however many I qualify --

17· ·let me see.· So I'll qualify 20 jurors.

18· · · · · · I don't let you go to each juror and ask them

19· ·every single question that you wanted to ask them.· Your

20· ·questions have to be towards the jury panel as a whole.

21· ·And I do allow --

22· · · ·MS. ENTSMINGER:· With follow ups.

23· · · ·THE COURT:· Yeah, with follow ups of course.· And I

24· ·really have not had the occasion in many years to say you
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·1· ·got to be quiet because you're talking to long.· I give

·2· ·the attorneys an opportunity to voir dire the jury panel.

·3· · · ·MR. PRINCE:· And given the issues involved, we'll need

·4· ·some time with them to have a meaningful voir dire,

·5· ·obviously.

·6· · · ·THE COURT:· What are the specials?· That just gave

·7· ·me --

·8· · · ·MR. PRINCE:· Four hundred plus thousand in past and, I

·9· ·think, about 1.9 million in future.· So pretty

10· ·substantial.· So we're going to need to spend a little --

11· · · ·THE COURT:· How do you know it's 9.1 million?· Do you

12· ·have a --

13· · · ·MR. DELK:· 1.9.

14· · · ·MR. PRINCE:· 1.9.

15· · · ·THE COURT:· Oh, I thought you said 9.1.· I wrote 9.1.

16· · · ·MR. PRINCE:· I wish it was 9.1.

17· · · ·THE COURT:· 1.9.· Is there a life care plan?

18· · · ·MR. PRINCE:· Yes.

19· · · ·THE COURT:· Okay.

20· · · ·MR. PRINCE:· When is it possible to get the jury list?

21· ·I know sometimes we give it the morning of the trial.· If

22· ·we don't have a questionnaire, can we get it any sooner

23· ·than that?

24· · · ·THE COURT:· I haven't asked that question.· I could
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·1· ·ask.

·2· · · ·MR. PRINCE:· The week before?

·3· · · ·THE COURT:· A week before?

·4· · · ·MR. PRINCE:· Yeah.

·5· · · ·THE COURT:· How would we know -- I mean, they'd have

·6· ·to come and check in because you have people that don't

·7· ·show up.· They have to -- I don't think they assemble a

·8· ·panel --

·9· · · ·MR. DELK:· They don't arrange a list until the jurors

10· ·check in, and then they type in how many we need, and it

11· ·pulls them.

12· · · ·THE COURT:· I might be able to get it for you

13· ·8:00 o'clock on Tuesday morning.

14· · · ·MR. PRINCE:· Okay.

15· · · ·THE COURT:· What do you want it a week before for?

16· · · ·MR. PRINCE:· So we have the names and can find out a

17· ·little bit about these people.· If for example -- if we

18· ·have this jury questionnaire to you by three --

19· · · ·THE COURT:· You're going to be all over Facebook --

20· · · ·MR. PRINCE:· -- 4:00 o'clock.

21· · · ·MR. DELK:· Today?

22· · · ·MR. PRINCE:· Would you ask the jury commissioner if we

23· ·could get this done?

24· · · ·THE COURT:· I'm not going to do a jury questionnaire
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·1· ·in this case.· I don't think it's a case that requires a

·2· ·jury questionnaire, so.· I don't know if I want to ask the

·3· ·jury commissioner to do something in less than 30 days,

·4· ·and I don't think it really needs to be done in this case.

·5· ·A jury questionnaire I don't think needs to be done in

·6· ·this case.

·7· · · · · · And if you would have come and asked me I

·8· ·probably would have said no even if you stipulated. I

·9· ·probably would have said it's not a case that requires a

10· ·jury questionnaire.

11· · · · · · So the 26th at 10:30.· Maybe we could get the

12· ·jury list by 8:00 o'clock, Pam?· I think they come and

13· ·check in between 7:00 and 7:30.· I could get it for you

14· ·probably by 8:00 o'clock.

15· · · ·MR. PRINCE:· Okay.· We'll take it.

16· · · ·THE COURT:· Just so you know, I tell my jury panels

17· ·don't go on social media.· I tell all of them no social

18· ·media.

19· · · ·MR. PRINCE:· Oh, that doesn't stop anybody.· Ever.

20· · · ·THE COURT:· You mean me telling them don't go on

21· ·social media?· Don't update your Facebook and say you're

22· ·in district court.· All that, you think they'll still do

23· ·it?

24· · · ·MR. PRINCE:· They do.
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·1· · · ·THE COURT:· I actually had a case where they did do

·2· ·it.· That's why --

·3· · · ·MS. ENTSMINGER:· So did we.

·4· · · ·MR. PRINCE:· We did.

·5· · · ·MS. ENTSMINGER:· He was Tweeting, judge just told us I

·6· ·shouldn't be Tweeting.

·7· · · ·THE COURT:· Shut up.

·8· · · ·MS. ENTSMINGER:· He was gone after that.

·9· · · ·MR. PRINCE:· We had one juror last trial about a month

10· ·or so ago where a juror went on the Defendant's website.

11· ·He was an oral surgeon.· I'm like, okay.

12· · · ·THE COURT:· How did you know that?

13· · · ·MR. PRINCE:· Because he told us.· And then he was a

14· ·patient.· He was in trial for two weeks, and then he said

15· ·he was a patient of the doctor.· Anyway, so.

16· · · ·MR. DELK:· Thank you, your Honor.

17· · · ·THE COURT:· I've had a few of those.· That's why my

18· ·admonition includes a whole section on don't go on social

19· ·media.· Thank you.

20· · · · · · Oh, wait.· When are you going to meet with the

21· ·clerk and give her all your exhibits?

22· · · ·MR. PRINCE:· When's best for you?· By Friday?· Okay.

23· ·This Friday.

24· · · ·MR. DELK:· Call you and make --
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·1· · · ·THE CLERK:· Yes, please.

·2· · · ·MR. DELK:· We can come see you individually?

·3· · · ·THE CLERK:· Whatever is easiest.

·4· · · ·MR. DELK:· Both of us come on the same day --

·5· · · ·THE CLERK:· You don't have to.

·6· · · ·THE COURT:· Are you stipulating to exhibits?

·7· · · ·MR. DELK:· Yeah.· Right.

·8· · · ·MR. PRINCE:· We're going to meet in the next day or

·9· ·two.

10· · · ·THE COURT:· There should be a joint -- after you've

11· ·done your -- you've done your 30-day before trial

12· ·disclosures there should be a joint exhibit list.

13· · · ·MR. PRINCE:· We'll have that.· We will.

14· · · ·MR. DELK:· Your Honor, one more thing.· Would you

15· ·prefer individual orders on these motions or a joint one?

16· · · ·THE COURT:· Sure.· You can do yours, and they can do

17· ·theirs.

18· · · ·MR. DELK:· Fair enough.

19· · · ·MR. PRINCE:· We'll be all inclusive with ours.· We

20· ·just need the courtroom about a week before just to have

21· ·our tech people come in.· We're going to bring our own

22· ·monitor in and other technical equipment, so.

23· · · ·THE COURT:· Okay.· I will --

24· · · ·MR. PRINCE:· Who do we call for that?
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·1· · · ·THE COURT:· Wait a minute.· We'll be in trial the week

·2· ·before.· Well, I'll --

·3· · · ·MR. PRINCE:· Even Monday is fine.

·4· · · ·THE COURT:· We'll let you in.· I mean, how bad?· Just

·5· ·give me kind of a heads up of what -- not how bad.· How

·6· ·much.

·7· · · ·MR. PRINCE:· Check the connection, bring in our own

·8· ·monitor.· Our tech people are going to check the

·9· ·connection and make sure everything is good before we get

10· ·started.

11· · · ·THE COURT:· Because even if I'm in trial they can

12· ·still come in and do that.

13· · · ·MR. PRINCE:· Fair enough.

14· · · ·THE COURT:· As long as you don't mind that it's in

15· ·here while I'm in trial in another case.

16· · · ·MR. PRINCE:· We'll probably bring everything over on

17· ·that Monday.· Monday the 25th.· Does that work?

18· · · ·THE COURT:· That's fine.· We'll be dark that day so

19· ·that's actually the perfect day, so.

20· · · ·MR. PRINCE:· That's what I'll plan for.

21· · · ·THE COURT:· So I'll tell Pam.· Just call her on the

22· ·25th and tell her what time.

23· · · ·MR. PRINCE:· Very good.

24· · · ·THE COURT:· You have all day 8:00 to 5:00.· Both sides
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·1· ·can come in.

·2· · · ·MR. PRINCE:· Thank you.

·3· · · ·THE COURT:· Thank you.

·4· · · ·MR. PRINCE:· Judge, I'm sorry.· One last thing.· Your

·5· ·trial schedule?· You might have told me before, but isn't

·6· ·it, like, Monday, Wednesday, and Friday 8:30?

·7· · · ·THE COURT:· Monday, Tuesday, Thursday 10:30.

·8· ·Wednesday, Friday 8:30.· So Monday, Tuesday, Thursday I

·9· ·start as close to 10:30 as possible.· I have morning

10· ·calendars.· Wednesday and Friday, I do not have morning

11· ·calendars, so we start at 8:30.

12· · · ·MR. PRINCE:· Very well.

13· · · ·THE COURT:· So you get pretty good days in here.

14· · · ·MR. PRINCE:· Those are good days.· Probably the best

15· ·I've had.· Great.· Thanks, Judge.

16· · · ·THE COURT:· You bet.· Have a good day.

17· · · · · · · ·PROCEEDING CONCLUDED AT 09:37 A.M.

18· · · · · · · · · · · · · · ·******

19

20· ·ATTEST:· I do hereby certify that I have truly and

21· ·correctly transcribed the audio-video recording of this

22· ·proceeding in the above-entitled case.

23

24
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