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|
Total Care & Wellness
801 S. Rancho Dr.
| Las Vegas, NV 89106
Page: | (702)534-4711 9/22/2015
. Patient: Mike Strother Attorney: Damon Schuetze, ESQ.
: 9066 Salvatore St. 601 S. Rancho Dr. #C20
Las Vegas, NV 89145 Las Vegas, NV 89106
Chart#: STRMI000
Case#: 22
|pate Description Procedure Modifier Dx 1 Dx 2 Dx 3 Dx 4 Units Charge
! 5/13/2015 E/M Level 3, Detailed: 30 mins 99203 8470 847.1 847.2 844.9 1 155.00
5/13/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 847.2 8449 1 58.00
15/13/2015 Hot/Cold Pack Application 97010 847.0 847.1 8472 8449 1 30.00
5/13/2015 Mechanical Traction 97012 847.0 847.1 847.2 844.9 1 40.00
5/13/2015 Massage Therapy 97124 847.0 847.1 847.2 844.9 1 60.00
5/13/2015 XR Cervical: 4-5 views 72050 847.0 847.1 8472 8449 1 375.00
5/13/2015 XR Lumbosacral: 2-3 views 72100 847.0 847.1 8472 844.9 1 225,00
5/13/2015 XR Knee: 1-2 views 73560 847.0 847.1 8472 8449 1 150.00
5/14/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 8472 844.9 1 58.00
5/14/2015 Hot/Cold Pack Application 97010 847.0 847.1 8472 8449 1 30,00
5/14/2015 Hot/Cold Pack Application 97010 847.0 847.1 847.2 844.9 2 60.00
5/18/2015 Massage Therapy 97124 847.0 847.1 8472 844.9 2 120.00
5/18/2015 Therapeutic Activities: 15 minutes 97530 847.0 847.1 8472 844.9 1 60.00
5/20/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 8472 844.9 1 58.00
15/20/2015 Massage Therapy 97124 847.0 847.1 8472 8449 3 180.00
5/27/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 847.2 8449 | 58.00
5/27/2015 Hot/Cold Pack Application 97010 847.0 847.1 8472 8449 1 30.00
5/27/2015 Massage Therapy 97124 847.0 847.1 8472 844.9 3 180.00
5/28/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 847.2 844.9 1 58.00
5/28/2015 Hot/Cold Pack Application 97010 847.0 847.1 8472 844.9 1 30.00
5/28/2015 Massage Therapy 97124 847.0 8471 8472 8449 1 60.00
6/2/2015  CMT; Spinal: 3-4 regions 98941 8470 847.1 847.2 844.9 1 69.00
{6/2/2015  Hot/Cold Pack Application 97010 847.0 847.1 8472 844.9 1 30.00
I 6/2/2015  Mechanical Traction 97012 847.0 847.1 8472 844.9 1 40.00
16/2/2015  Massage Therapy 97124 847.0 847.1 8472 844.9 1 60.00
6/3/2015  CMT; Spinal: 3-4 regions 98941 847.0 847.1 8472 844.9 1 69.00
6/3/2015  Hot/Cold Pack Application 97010 847.0 847.1 8472 8449 1 30.00
Total Charges: $2373.00
Total Payments: $0.00
Total Adjustments: $0.00
Total Account Balance: $3,683.00
pPayment Information: Please make checks payable to:
Total Care & Wellness
Federal Tax ID #: 465288494
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[
Total Care & Wellness
801 S. Rancho Dr.
Las Vegas, NV 89106
Page: 2 (702)534-4711 9/22/2015
Patient:  Mike Strother Attorney: Damon Schuetze, ESQ.
. 9066 Salvatore St. 601 S. Rancho Dr, #C20
! Las Vegas, NV 89145 Las Vegas, NV 89106
| Chart#: STRMI000
! Case#t: 22
Date Description Procedure Modiflier Dx 1 Dx 2 Dx 3 Dx 4 Units Charge
6/3/2015  Mechanical Traction 97012 [ 847.0 847.1 8472 8449 1 40.00
6/3/2015  Massage Therapy 97124 847.0 847.1 8472 844.9 1 60.00
6/9/2015  CMT,; Spinal: 1-2 regions 98940 847.0 847.1 8472 844.9 1 58.00
6/9/2015 Massage Therapy 97124 847.0 847.1 8472 844.9 3 180.00
6/15/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 8472 844.9 1 58.00
6/15/2015 Hot/Cold Pack Application 97010 847.0 847.1 8472 844.9 1 30.00
6/15/2015 Mechanical Traction 97012 847.0 847.1 8472 844.9 1 40,00
6/15/2015 Massage Therapy 97124 847.0 847.1 8472 8449 1 60.00
7/6/2015  CMT,; Spinal: 1-2 regions 98940 847.0 847.1 8472 8449 1 58.00
7/6/2015  Massage Therapy 97124 847.0 847.1 8472 844.9 4 240.00
7/13/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 8472 8449 1 58.00
7/13/2015 Massage Therapy 97124 847.0 847.1 8472 8449 4 240.00
7/16/2015 CMT; Spinal: 1-2 regions 98940 847.0 847.1 8472 8449 1 58.00
7/16/2015 Hot/Cold Pack Application 97010 847.0 8471 847.2 844.9 1 30.00
7/16/2015 Mechanical Traction 97012 847.0 847.1 8472 844.9 1 40,00
7/16/2015 Massage Therapy 97124 847.0 847.1 8472 844.9 1 60.00
Total Charges: $1310.00
Total Payments: $0.00
Total Adjustments: $0.00
Total Account Balance: $3,683.00

Payment Information:

Please make checks paypble to:

Total Care & Wellness

Federal Tax 1D #.

465288494
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TREATMENT SHEET

PATIENT NAME: MI%O S‘\‘fOWF

DATE \/E cMT ICE MH EMS IST sDC TE TA NMR MT MAN .‘|N|T|AL
(TYPE) (1-5) 97010 97010 97014 97035 97018 97012 59050 97110 97530 97112 97124 97140 :
55-113_-13 223 98940D] X X ;
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PATIENT INFO
Today's Date: 5: //? ) /f/ Date

Last Name: %rgﬁg,c First

Address: ___‘fﬂé{ﬁz.,ﬂ& forre L.

——

RMATION FORM
of Injury: S FLT
Name: /}%/[’g

City: Lis [Chas

state; M}/, Zip Code: _€9/45~ Home Phone: _

/
Cell Phone: [20>.) 356 /57

Email Address: ___< 'é:z‘zté"’% n;.‘q/(J!O[B: 3457 ¥ Age: 37 Sex .24

Marital Status (SERDW): Y _ SSN; S3¥-S3-37¢8Driver's License #

Occupation: S cun ijrf otfice,

7

Spouse: Last Name: %/07%‘@- First Name:

Work Phone: [74}) 8- 286

Employer: laég% Z&&% 5 Employgr Address:

Clund,na. M

Spouse SSN: . Spouse DOB: Pl > i

ATTORNEY INFORMATION

Attorney's Name: _M@ 54 z.dsz

Address: (aOf S. Bﬂ/(r;!no CH'CZO

Contact: _(J03-) 324 -s503 4
lap\Jears MV FAU00

Street

Phone: " 102 ~3la q-322S Fa>:;<:

Clty

= State Zip

102-3(p1- 2110

AUTO INSURANCE INFORMATION

Have you filed a claim with your insurance company? YES/NO Claim #

Insurance Co. (Eico Phane: oo FH - 320 Fax:
Address: | i

Street i i “iCity State Zip
Adjuster: .5 ' |Name of Insured:

HEALTH INSURANCE INFORMATION

Insurance Co. A’{A ' .| Policy No.
Group No. ! Phone:
Address:
Street City Slate Zip
Name of Insured: DOB:
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! Leg Numbness' Ears Ringing [
| Arm Pain q@ Sleeplessness |
Arm Weakness W Memory Lo

Arm Numbness Chest Pain Palnactivities

. |

i = i

Stopped? Y/N  Head turned? Y/N - R/L
"I BACK — RIGHT /LEFT Total Occupants: Z

Your car was strack: Front / Back Right @“»‘
Did you hit any other objects? Y/ é,) | L]
Were you able to get out and walk? @N | Poiié:e report at the scene? QDN

Where did you go from the scene? HO?;'I‘!/’ Ambulance?@/ N Same Car? Y/N Other

Have you ever had a 51m1iar condition? Yq—ZS / NO V\uhen'? o] ot

| Please Describe: i £ Arank | _ﬁdg m;Z;!H_ Mkfdj;jﬂ

WOMEN: Are you pregnant? YES/NO Lglr\ﬂP: : '/ Iz

1 :
=

MEDICAL HISTORY: ’ E i

1) Are you currently taking any medlcatiéns? YES I'NO If yes, please list each, including dosage; .

H00_shuprain , 30 my gmm.;a/ g Hydosorphore. |

2) Do you have any allergies? YES /ﬁQ/ If yes Tlease list each:

s

: % ‘Led Accidents / Injuries Date Doctor ! Hospital Outcome
-G@{:«ﬂ—’/tconr/rui' 1A Jund 292~
2 fiuctored petatroealy | 2010
| Dassed ﬁs.&fr//tﬁd Fibls Fraosre L Qo/>- .
Surgeries Date Doctor [ Hospital Outcome
;mna/ fusion P07 Thaasr _Denn
Hospitalizations Date Doctor / Hospital QOutcome
upc 20/~
Patient Name: ﬂk;}%ﬁvﬂﬂ/ Date: __3~/3~ /5~
Patient Signature: Date:
/;/ !
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PAIN DRAWING

On the figures below, please color in your areas| of pain/discomfort you are feeling. Please include
all areas where pain radiates or spreads with g M, ¥, or €, > arrow to indicate the direction of

radiating ‘pain. Include all affected areas

Please indicate how you would rate your palin:LLOW) 0123456 ?(§)3 10 (HIGH)

NAME: (please print) '/-%éc/lsfmﬁg/

SIGNATURE:

DATE:  S-/3-/5~
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PATIENT ACCIDENT /I

Patient Name: MF Jé@ .Q‘MOW

)

NJURY CONSULTATION

Date: S/S /\S

CHIEF COMPLAINTS:

# REGION AREA TYPE 0-10 DURATION RADIATING WORSE EROVOCATIVE RRELIATIVE
AT FACTORS FACTORS
Occ It Morn Day 'MWM .
/\}‘Q/CV/ L R @ fa:?rr.p"jt“‘ 8/ frea Cay [P NP Te fo /VlﬂdL(Cd«
Bk M V2V e y Reat
" Oce Int Morn Da
u—PF‘/\ ?}l\larp v
L R u Pn Nb T
o 9 = ’, 8 Freq (oRY Cowng Eve YiEHt
Dull Occ Int _ Morn Day
Wd L R @ :E:';p %/ , Pn Nb Tng
M Wiﬁ Freq @u Locald Eve pight
Dull Oce Int Morn Day
(0(/0 L R @ ?%E g Pn Nb Tng . J’f
bO\C[, EW Freq CoI ool Eve vabis%;,
@ Qcc Int Morn Day | MaAhLSy £
L/R B Bum 8 Pn Nb Tng - ﬂw
Shaul o |8 o [ = |meses
i I -
@ (:D - EE?EP %\ Occ Int —_ . | Morn .Day Wallly |
et B |V fron o) TP oo oy v | o
;L‘:;Irp Occ Int Morn Day
L R B .?T‘::gb Freq Const Pn Nb Tng Eve Night
lsarl:;lrp Oce Int Morn Day
Lt RB i Freq Conft PnNbTng e Night
pull Occ Int Morn Day
L R B Zﬂ?,’," Pn Nb Tng
Throb Freq Cont Eve Night
PRESENT HISTORY:
Date of Accident: 8 i IS MVA / Other: M{?W%Cu
Accident Description:
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Py — B4 realized b pmﬁdn&r m n,{ tHhe wqu 04 ine bes,
\\(O\WQ v mde— Qoo tas oa
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NAME: /M )l k@ QWOW

~

pATE: S /= AN

Hit your head?Y /N --FT/BK RT/LT/TOP Lump? Vi

Pain on impact?@N Wherem‘_lgzm

/N Cut? Y/ N--SCALP / F_ACEeeding Y/N LOC___

0 e Worsened:S/NEXT DAY / LATER

Have you seen any other doctor@)N . Name:-@{ng.{
. o whi 5
lmagmg@/ N - Which ones? K_Du.?

C
S\ Cicda (@) Sk Qe ﬁgmmq

@ N ~ Name/ Dose:—_—_m/_]g

Other medical services:

Medications

Mm{. £ m%&lﬁ?ﬁd‘} l

PAST HISTORY:

Former accidents/injuries Date of Injury Treatment Length Outcome
1) Spinel Siunin- Clejc7 2007 Do 1odded (OPuolete f puup
A7

2) Wooiyele Acidie DV~ Tacked bel,
3)

wal biq, mmm,ﬂa Lo

OTHER MEDICAL HISTORY:

“Pregmanty YN Diabetes Y /@

Previous history of cancer Y/® Type:

Heart Disg

rase Y /(@ Hypertension Y/@

Other:

Other Physician’s Cars@/N For: @ufh ane

Currently working@/ N Employer / Occupation:

Missed time from work? Y/ N How long?

3_11."!‘53 @ ('-9\1(1/1
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NAME: W cheld  SNrothpn

™
DATE: §-13:15

HT: WT:

BP: 120/n88 SEX

[JF HAND: (JR []L AGEZ )

VISUAL INSPECTION

Grwad Mood antodgic gorit

CERVICAL PALPATION:
Tenderness: ‘{” i l'\\-d""’wc-

wuimqam ~Lfv$?€:‘*l I
COVAl uaclia . Teadiaas
ABY A Mo U

Guarding: “"l"ﬂw

Spasm!

THORACIC PALPATION: LUMBAR PALPATION: I
Tenderness: (r wlr + k\_‘far\l-pmc u.pp&"‘ Sraf?, Tendemess: /e .
ender + hypertonie
Doyt beops (LTR) rwlaou&m&, L (U—=S LvR)
spasm: [T Porfad (W’P’L‘ e Spasm [ Qs bidodoaally o tadingg
Seon~TS ~TI2 (LR,
ORebE ¢ @ Levrr nb - e can)-
Guarding: Guarding: \, ttoevrat,. Mild mw
pirirms bidebally
EXTREMITY: R EXTREMITYIXNAE, EXTREMITY: RIL
Tendemess [ d~ & oI 4 Tendemess: 0\&/‘ M Tenderness:
pounes I CO“W bror 6% cotparthoent 4
Spasm; l'e/\éﬂﬂa\é Spasm; AT ®JP‘Q,{)/ Spasm:
Js. LN\L Tl + \oeivg
Guarding: Guarding: WU Guarding:
"
Notes:
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Patient Name: V\/] e Sﬁ.m‘{Ja ar Date: SIS 1S
CERVICAL THORACIC LUNMBAR Cervical Ortho
Py pedics| R L
Range of Mation I ™ T rom|pain | rom |pam| | rom
George’s Maneuver —
Flexion: v Ml [ | b | A WA ot
Extension: - wme, | ,L *. v L Cervical Compression 3+ |+
RightLateralgending: [~— | 4 |~ |} | &4 b Cervical Distraction (g ) |
Left Lateral Bending: | < i sl il Shoulder Depression | J. M ;
Right Rotation: — | 4 [ |l [
Left Rotation: o ‘L v L v $ Valsalva Maneuver J —~ e
] Lumbar Orthopedics R L Shoulder Orthopedics R L Wrist Orthopedics R | L
: GH : ISt I i
Kemps + |+ Supraspinatus P. Test | — | - A ol Varus/VaIgV / /
Bechterew (SLR — | - == gy !
; (5LR) Obrien’s Maneuver| | — |+ Prayer / Phalen's / / i
= +— K Orthapedi Ankle Orthopedlics
nee Orthapedics .
Heel Walk WVt B o — il i
Toe Walk \ Varus / Valgus = fom | ¥ Varus / vam/ ;i ; ?
Valsalva Maneuver 4+ A-P / P-A Drawer RS AP/ P& Drawer / / g
Patrick Fabere —
; yo G sHouLpER R [ L [Hip R | L
movth Flexion S S Flexion S LS £ [
/ Extefsion Extension
e @‘Mbd iction S |5 |Abduction |
| 58 Addliction , KNEE
I Intefnal Rotation | §  |S  [Flexion > —
®< External Rotation S [S |extension S IS
ELBOW ANKLE
Flexjon // Dorsiflexion S S
Extansion 7 Plantar Flexion | & 5
WRIST Inverston S _|
Flexjon S IS |Eversion s |5
. : Ext%nslon S IS GREAT TOE
: :-;:;, G Rad)al Deviation A~ Flexion \
’ P ¥y
) ~
c7 Ulnar Deviation 74\" Exte_nai‘m/ RS
c8
| T1 FIN(GGERS REFLEXES
. Y
L1 [ LS ,
12 Flexlon '\,43 Bicepr—<""1>
7
L3 . Exténsion / Brachloradial-@‘\
LS : ~
51 Abduction [5 g Patellar/
\ R R .
g\\“ b).ﬂmu‘r \A\{MW)‘CM Adduction s Achilles
Il
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Patient: MI’KQ S\lfow

TOTAL CARE|& WELLNESS
801 S. Rancho Dr. #A3
Las Vegas| NV, 89106

Date: 5’3 IS

General:

__ Anxiety 293,84

. Blurred vislon 368.8

__ Cognitive deficits 310.1

__ DizzIness 780.4

__ Facet Syndrome 724.8

__ Insomnla 780.52

__ Myofascltis 729.1

__ Motor Vehicle Collislon E812.0 EB12.1
__ Parestheslas 782.0

__ Post traumatic stress disorder 308.3
__Pregnancy V22.2

___ Post concussive syndrome 310.2
__ TNJ dysfunction 524.60

__ Walking difficulty 712.7

___ Effuslon of ajoint 719.0

Cervical:
Cervicalgia / Pain 723.1
__ Degenerative Disc Disease 722.4
__Displacement of a dlsc 722.0
__ Intervertebral Disc Ds. w/ myelo 722.71
Muscle Spasm 728.85
__ Radiculitis 723.4
___ Spiinal Stenosis 723.0
__ Spondylosis, no myelopathy 721.0
___ Spondylosls w/ myelopathy 721.1
)S_ Cervical Straln / Sprain 847.0
__ Cervical Spine ISD 738.1

Thoracic:
___. Contusion of the back 922,31
__Degenerative Disc Disease 722.5
Degeneratlve Disc Ds. w/ myelop 721.4
/\ Muscle Spasm 728.85
Paln in Thoracic Spine 724.1
__ Radiculitis 724.4
__ Splnal Stenosls 724.01
__ Spondylosls, no myelopathy 721.2
__ Spondylosis w/ myelopathy 721.4
?s Thoracle Spraln / Strain 847.1
__Vertebral Dislocation, closed 839,2
__ Thoracic Spine ISD 739.2

Lumbar:
__ Coccyx Dislocation, Closed 839.41
___Degenerative Disc Disease 722.5
__ Disc Displacement 7i22.1
__ Disc Displacement w/ myelopathy 722.73
__ Disorders of the Sacrum 724.6
__ Displaced Vertebral Disc 722.1
)S_ Lumbago 724.2
Muscle Spasms 728/85
__Sacrolliac Dislogation 839,42
___ Sacroilitis 720.2
__ Sciatica 724.3
__ Spinal Enthesopathy 720.1
__ Spinal Stenosis 724{02
__ Spondylosis 721.3
__ Spondylosis w/ myelopathy 721,91
Lumbar Sprain / Strajn 847.2
__Unspecified Backache 724.5
__ Lumbar Spine ISD 739.3
__ Sacral Spine ISD 738.4

Head / Scalp / Face:
__ Abrasion face, neck| scatp 910.0
__ Cephalgla 784.0
Concusslon, no LOG 850.0

Concusslon, Brief LOC 850.1

__ Concussion, Moderate LOC 850.2

__ Concussion, Unspetified ime 850.5

__ Contuslon face, scajp, neck 920
___Laceration of the scalp 873.0
___Laceration of the scplp, complicated 873.1

Chest:
__ Abraslon, trunk 911|0
___Chest Pain, 786.5
__. Contuslon, breast 922.0

__ Contusion, chest wall 922.1
__ Contusion of the trink 922.8
__ Fracture, ribs 307.0}
__ Palnlul Respiration 786,52

__ Sprain / Strain, Costochondral 848.3
__ Sternal Injury 848.4

Hip / Pelvis IAbdomeln
__ Abrasion, hip / thigh / leg 916.0
__ Contusion, abdominal wall 922.2
__Contuslon of the huttock, 922,32
___ Contuslon of the hip / thigh 924.0
__ Sprain / Strain of tT hip 843.9

__ Sprain / Strain of the pelvis/abdomen 848.4

__ Unspecified Injury, abdominal organs 868.0

Attorney: %m@ﬂ Sc,ﬂl a@]{gQ

Lower Extremity:

__Abtaslon, hip / thigh / leg 916.0

__. Contuslon, ankle / foot 924.2

__ Contuslon, knee / leg 924.1

__Contusion, lower limb 924.4

__ Contusion, toe 924.3

__ Dislocation of the patelia, closed 836.3

__ Enthesopathy of the knee, 726.6

__Femoral Patellar Syndrome 717.7

__ Internal Derangement, knee 717.9

. Int. Derangement, lateral meniscus 717.4

__Loose Body in knee joint 717.6

__ Int. Derangement, medial meniscus 717.3

___Painin limb 729.5

__ Sprain, Cruciate Ligament 844.2

__ Spraln, Medlal Gollateral Ligament 844.1,
,S Sprain / Strain of the knee 844.9 |
__ Unspecifled injury to Knee, Iég. foot 959.7 |

Upper Extremity;

__ Abrasion, elbow / forearmmn / wrist 913.0
__ Abraslon, hand 914.0 |
- Abraslon, finger 915.0 |
__ Biclpltal tenosynovitls 726.12

__ Bursal tendon disoyder 726:01

__. Contuslon of the elbow / forearm 923.1

_. Contusion of the finger 823.3

__Contuslon of the scapula 923.01

__. Contuslon of the shoulder 923.00

__Contusion of the upper arm 923.03

__ Contusion of the wrlst / hand 923.2

__. Enthesopathy of the elbow 726.3

__. Enthesopathy of the wrlst 726.4

__ Lateral Epicondylitis 726,32 |
__. Rotator Cuff Syndrome 7.26.1

___ Sprain / Strain AC JolInt 840

__Spraln/ Strain Elbow / Forearm 841

X sprain / Strain Rotator Cuff 840,0

__ Spraln/ Strain Supraspinatus 840.6

__ Sprain / Strain Wrist / Hand 842

__ Tenosynovitis 727.00
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Total Care
801 8. Ran
Las Vegas, |
(702)534-4
(702)534;
RADIOLOGY REPORT
Patient: STROTHER, MIKE
Physician:  BREAGAN
Facility: TOTAL CARE & WELLNESS
CERVICAL SPINE

There iy anterior fugion at C6-7 with orthopeq
fractured within the C7 vertebral body. Ca
ligament bridging between C5 and C6. All

RECEIVED BS/ly)%IS B83: 26PM

r & Wellness
cho Dr, #43

Vevada 89106
{711 (Office)
3430 (Fax)

Date:  05/13/2015
DOB: 03/15/1978
D # STROTHERM78

lic plate and side screws. The inferior screws are
lcification. is present in the anterior longitudina)
the vertebral bodies ar¢ normal in height. No

significant spondylosis is present. The spimnj and transverse processes appear normal,

Impression: Anterior fusion at C6-7 with frach

Electronically Signed

DEAN YARBRO, M.D.
DY/DD: May 14, 2015
DY/DT: May 14,2015

e of the inferior screws.

Interpreted by LAILE MEAD RADIOLOGISTS

2559 Wigwam Parkwa
Phone (702) 982-3659 | Fax (70

Henderson, Nevada 89074
/) 823-5434 | https://pacslmriv.com
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RECEIVED @5/14[%15 @3: 26PM

Total Care & Wellness
801 S. Rancho Dr. #43

Las Vegas, I{Zevada 39106
(702)534-4711 (Office)

(702)534-
RADIOLOGY REPORT

Patient; STROTHER, MIKE

Physician: = BREAGAN

Facility: TOTAL CARE & WELLNESS

LEFT KNEE

No fiacture is noted. Joint alignment and soft t;
motphology are within normal limite. There is

Impression: No sigﬁiﬁcam abnormality of the

Electronically Signed

DEAN YARBRO, M.D,
DY/DD: May 14, 2015 i
DY/DT: May 14, 2015 i

3430 (Fax)

Date:  05/13/2015
DOB: 03/15/1978

ID#  STROTHERMT78

ssues are unremarkable. Bone density and

KIEE,

Interpreted hy LAKE MEAD RADIOLOGISTS
2559 Wigwam, Parkway Henderson, Nevada 89074

Phone (702) 982-3659 | Fax (7

2) 823-5434 | https://pacs.Jmrlv.com

no evidence of radiopaque foreign body noted.
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| RECETVED 85/14;’,2%15 @3: 28PM

™

Total Care & Wellness
801 S. Rar;cho Dr. #43

Las Vegas, Nevada 89106
(702)534-4711 (Office)
(702)534-3430 (Fax)

RADIOLOGY REPORT

Patient: STROTHER, MIKE Date:  05/13/2015
Physiclan: BREAGAN DOB: 03/15/1978
Facility; TOTAL CARE & WELLNESS ID#  STROTHERM78
LUMBAR SPINE

The alignment of the Jumbosacral spine is wiﬂ;n normal limits. There is no evidence of fracture
or subluxation. The intervertebral disc spaces axe well presexrved, No siguificant degenerative
disease is identified, There is no spondylolysis ot spondylolisthesis. -

TIropression: No significant abnonmality of the lumbar spine.

Electronically Signed

DEAN YARBRO, M.D.
Y/DD: May 14, 2015
DY/DT: May 14, 2015

Interpreted by LAKE MEAD RADIOLOGISTS
2559 Wigwam Parkway Henderson, Nevada 89074
Phone (702) 982-3659 | Fax (702) 823-5434 | https://pacs.Jmrlv.com
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H A RNEY SCHUETZE & MCGHA T

60L S RANCHO STE C20 3
Oles t
HEALTH INSURANCE CLAIM FORM LAS VEGAS NV 89106 g

APPRQVED BY NATIONAL UNIFORM CLAIM COMMITTEE (NUCC) 02/12

4

'

T|—|PM PlGA ]_H_ \|, I
1. MEDICARE MEDICAID TRICARE CHAMPVA GRO OTHEH [ 1a INSURED'S 1D NUMBER {For Paogran in llein 1)
S = I:ALTH PLAN BLK LU G
J (Medicarn #)( (Medicaic #) |__] (1D#/D0DH) | ] (Member 1D4) D {108 EJ u (101} 554532768
2 PATIENT'S NAME (Last Narne, First Name, Middie Initial) 3 PATIENTS nmm DA\E SEX 4. INSURED'S NAME (Last Name, Firsl Name, Migdie iial) N
MM 1
STROTHER MIKE 031 18 197X f[] | samE
5. PATIENT'S ADDRAESS (Ma,, Sleel) = PATIEf\T AELATIONSHIP TO INSURED | 7. INSURED'S ADDRESS {Nis, Slreel)
9066 SALVATORE ST seii[ ] spouse[ | cnie[ | owe[ | | SAME
CITY STATE | 8. RESERVED FOR NUCC USE CiTY STATE =
10
LAS VEGAS N NV _ _ | =
i CODE T T TELEPHONE (include Area Cade) ZIP CODE [ TELEPHONE nchiie Aroa Godo) ] é
! \ Lo
89148 _702B401159 o 16
0 OTHER INSURED'S NAME (st Name. First Name, Middie initial) 10, 1S PATIENT'S CONDITION RELATED TO: 11 g
5 3
Ol e s e = . ———
=la oT NSLRED'S POLICY OR GROUP MUMBER a. EMPLOYMENT? {Current or Pravious) a |N.=‘un5rrs DATUE oF ﬂ|ryr$H SEX %
K4 - — M, DD i
3 " b
I [ Jves  [xwo 0311511978  "KI 2
M RESEAVED FOR NUGC USE H, AUTO ACCIDENT? PLAGE (Stale) . CTHER CLAM 0 (Diignalsd by MUGEG) ‘O" |
_ ]
s o oyt || :
. RESERVED FOR NUCC USE ¢ OTHER ACCIDENT? ¢ IHEURANGE PUAN NAME OH FACGFAM HAME =
[_| YES |_Xl NO %
o IMSURANCE FLAN NAME OR PROGRAM NARIE 104, CLAIM CQDES (Desigrate] by NUGE) d. (8 THERE ANOTHER HEALTH BENEFIT PLAN? &t
D YES l__}a NO it yes, complele items 9, 9a and 9d
- " READ BACK OF FOAM BEFORE COMPLETING & BIGNING THIS FORM. |12 INSURED'S OF AUTHDRIZED PENSON'S SIGNATURE | authorlze
12, PATIENT'S OF AUTHORIZED PERION'S SIGNATURE | auihatize the release of any medical or other inforialion nesessary payment of medical benefits lo the undarsigned physiclan or supplier lor
In procass this claim, | also request payeent of aovernment banafils: eilher lo mysell or to the party wha acesple assignimant services described Galow. |
33 hetus, i
£ |
3| sieNED STIGNATURE ON FILE DATE seneo S IGNATURE ON FILE v
514 DATE OF CURRE'\IT ILLNESS, INJURY ol PREGNANCY (L.MP) |15, OTHER DATE ) 16 DATES PATIENT [INARLE TO WORK IN CURRENT OCCURATION A
I MM DO, | , MM, DD Y MM, DD, WY MM | DD, Y
3 ! : OUALI QuAL :439: 05108:2015 FAOM | . TO \ |
#(07. NAM( OF REFERAING PAOVIDER OR OTHER SOURCE 1B If 1o : 16, FIOSPITALIZATION DATES RELATED TO CLIRRLNT %s[:)nwcss
4 b LT hAM | 0o Yy ] |
¢ DN: STUART KAPILAN MD 7 | WAIL508823824 FROM ! e ! :
2| 19. ADDITIONAL CLAIM INFORMATION (Designated by NUCG) 6. OUTSIDE LAB? 5 CHARGES
b 21 DIAGHOSIS OF NATIRE OF LUNESS OF INJUFTY. felals AT Tn servios ino below (@4E) | 1 G | 72, RESURMISSION
2 nd} 9 | CODE ORIGINAL REF. MO,
alZ23.1 . Byl o) [ IO SE—— I T TS S TR
3. PF N NUME
el L &1 - Wl |ea rrioR AUTHORIZATION NUMBER
R4
g | J | #, L L | SR _
24 A DATE(S) OF SERVIGE ] C. D PNOCEDUNES, SERVICES, OR SUPPLIES E i G. HOE g z
Fram To TLAE G (Explailt Unusual Circumstances}) DIAGNOSIS uavs fey b RENDERING o
My__Bo MY MM BD v ixnm EMG | QPTHGPCS | MORIFIER POINTER | __§ CHARGES UNITS | P | QUAL PROVIDER ID, # fr.'
i i F : : . i B e R et e S S A S O
06122015| 06122015| 11| | 99244 | 1 oA | 950400] 1| [me 1508@;3324 o
- oy L b 1 ) T — g
/ i ' \ i Y \ | ) | A G i i e 1 i
ARSI O U O IS (N U VUSRI OSN[RS AN SO (N S ) &
q . ’ ' ¥ R \ SR b e e I &g
A T O I . | S R R
It H « i
i i 1 ' AT et e e
8 A T T I N O T L L | [ A
! i i i - 1 1. I /| 2 |
p ] <t
5 | [ ! [ | H e AT SR IS i a1 O i
- WL U O [ B . | A N R 181
3 ] | I | | | | P e e e 'i |
N O Y O O 1| L |
- — - i A " ST PUD. . || SEU— | M yee— p— OTR P — RN L SRR WS, - S—— ]
25, FEDERAL TAX 1.0, NUMBER SSN EIM 26, PATIENT'S ADTOLUNT NE), ] A%C#IHT ;’ns* t;r-al'«:ﬂ»ﬂ']r? 2R, TOTAL GHA 29; AMEUNT PRI 30, sl for MUIGE use 1
U A, clainnh, adm Do)
] ] 1
880274371 i/7[][j 1246740 Rles [ nvo s 950,00 |5 0.00 |
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WRCBSS Feb 4 2006 04:dion POOO/00R
ﬁlléanmE?ésa@é?f MD, FACS \‘I ;ht%:é, 2471 Profassional Court
.

Las Vegas, NV 88128

Stuart S. Kaplan, MD, FACS Bruin & Splue Phone: §702} B35-0068

Gregory L. Douds, MD Surgery Fax: (702) 835-0065
Comprehentive Nowromrgirad Core

Patient: Mike Strother Patient #: 263420 DOB: 03/15/1978 (37 years)

Date of Encounter: 06/12/2015

History of Present lliness

The patient is a 37 year old male who presents with neck pain, Note for "Neck pain"; Mr. Strother presents today for
evaluation, He was under the care of Dr. Gallagher, He was involved in a motorcycle accident, He states a car cut him off
when he was driving his motorcycle and hit him. He was hit directly on. He was taken to St. Rose Hospital, He has been
notleing pain in the region of his ribs. His neck has been hurting him, and his [eft shoulder and his low back has been hurting
him He Eas nol noticed anzl pain down the ams or the legs themselves. He underwent a previous cervical fusion G6-7,
Surgery was done by Dr, Thomas Dunn, He believes his surgary was done back in 2007. The srmptams he had prior to
surgery he had left-sided arm pain, He got benefit from the operation. He notices his neck pain ls made worse with flexion

over extension, He has been under the care of Dr. Gallagher, He has been getting pain medication, He underwent a CT
scan of the cervical spine.

Additional reasons for visit:

Chraenic pain
Arm pain

Weakness In limbs

Transition into care is described as the following;
The petient is transitioning into care and a summary of care was reviewed .

Allergies

No Known Allerales 06/24/2015
No Known Drua Allergies 06/24/2015

Past Medical History
Depression

Family History

Mother: Deceased: Spinal meningitis
Father: In aood health

Brother 1: In good health

Brother 2: In qood health

Brother 3: In good health

Brother 4: In good health

Social History

Oceupation/Work Status: Working Full Time: Security; The patient's condition has impacted work status and/or the amount
of physical work that can be performed: Last worked 08/12/2015.

Marital Status: Married

Children: 1

Living situation: Lives with spouse, Lives with rejatives

Tobacco use: Never smoker

Non Drinker/No Aleohol Use

Nicit drug use: Never

HIV risk factors; Nans

Hinhest recreatlon level prior 1o spine condition: Contact Sports: Recreational level is affected by condition,
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WRLESS Feb 4 2016 Of:33om  POO/00S

Medication History

Percocet (10-325MG Tablet, Oral) Active.

Morphine Sulfate ER (60MG Tablet ER, Oral) Active,
Carisoprodol (350MG Tablst, Oral) Active.

[buprofen (BOOMG Tablet, Oral} Active.

Medications Reconciled.

Past Surgical

Neck Surgery (2007); Fusion C6-7

Ankle surpery (1994)

Cystactomy: Total (1982): Cyst removed from throat
Hand surpery (04/2012): Left

Diagnostic Studies

Bed rest
Bracing/Immebilization
Chiropractor

Exercise Therapy
Phvsical Therapy
TENS

MRI, Cervical Spine

Review of Systems

General: Not Present- Fever, Weight Loss, Weight Gain, Night Sweats and Excesslve Fatigue
HI_EENT: Present- Sinus Problems and Sinug Headaches. Not Present- Wears glasses/contact lenses, Eye Infection, Eye

Respiratory: Not Present- Chronic Cough, Shoriness of Breath and Bloody sputum,

Breast: Not Present- Breast Pain, Breast Tenderness, Breast Swelling end Nipple Discharge.

Cardiovascular: Present- High Bload Pressure, Not Present- Irregular Pulse, Heart Murmur, High Cholesterol, Swelling of

Extremities and Leg Pain and/or Swelling.

gastroingestinalz Not Present- Indigestion, Nausea, Vomiting, Vomiting Blood, Jaundice, Abdominal Pain and Chenge in
owel Habits,

Male Genitourinary: Not Present- Blood n Urine, Urinw Frequency, Painful Urination, Urinary Urgency and Incontingnce.

Musculoskeletal: Present- Neck Pain, Arm Pain, Arm Weakness and Back Fain. Not Present- Leg Pain, Leg Weakness,

Joint Pain, Joint Swelllng and Decreased Range of Motion,

Neuralogical: Not Present- Fainting Spells, Blacking Out, Seizures, Problem with Memory, Disorientation, Difficuity with

Speech, Inability to concentrate, Double Vision, Blurred Vision, Face Weakness, Incoordination and Headaches,

Psychiatric: Present- Anxiety, Depression and Insomnia,

Endocrine: Present- Cold Intolerance. Not Present- Appelite Changes, Thyrold Problems, Excessive Thirat, Excessive

Urination, Excessive Sweating, Decreased Sweating, Heat Intolerance and Hair Changes,

Vitals

06/24/2015 D3:02 PM
Weight: 170 Ib Height; 71 In
Body Surface Area; 1.97 m? Body Mass Index: 23.71 kg/m?
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HRCBSS Fep 4 2000 04:33m POOT/ONG

Physical Exam
The physical exam findings are as follows:

Genaearal

Mental Status - Alert. General Appearance - Well groomed. Not Sickly. Orientation - Orisnted X3, Build & Nutrition -
Well nourished and Wel| developed. Posture - Normal postute,

Eve
Pupil - Bilateral - Equal and Direct reaction to light normal.

Periphoral Vascular _
owaer Extremity: Inspection - Bilateral - No Varicose veins,
Palpation: Temperature - Bilateral - Normal. Tenderness - Bilateral - Non Tender. Edema - Bilateral - No edema,

Neurologic
Mental Status: Speech - No impaiment of naming or impairment of word repetition, Co?nitive function - No impairment of
attenfion, Impairment of concentration, Impairment of long term memory or impairment of short lerm memory.

Cranial Nerves:

Il Optic: Visual acuity - Bilateral - Normal. Visual fields - Normal.
Il Oculomotor: Pupillary canstriction - Bilateral - Normai,

IV Trochlear - Bilateral -~ Normal.

V Trigeminal: - Normal Bilaterally,

VI Abducens - Bilateral - Normal,

VIl Facial: - Normal Bilaterally. i
VIl Acoustic - Bilateral - Hearing normal, (Hearing tested by finger rub), (Hearing tested by whispered volce) and (Hearing !
tested by tuning fork). IX Glossopharyngeal / X Vagus - Normal, .
X| Accessory: - Normal Bilaterally, >
Xl Hypoglossal - Bilateral - Normal. i
Eye Movements: Gaze - Bilateral - Normal, Nystagmus - Bilateral - None,
Sensory: i
Light Trguoh: Intact - Globally. I
Pain: Intact - Globally.

Vibration: Intact - Globally,

Proprioception - Bilateral - Normal,

Overall Assessment of Muscle Strength and Tone reveals:

Upper Extremities: Right Deltoid - 5/5. Left Deltoid - 5/5, Right Bicep - 5/5. Left Bleep - 5/5, Right Tricep - 5/5. Left
Tricep - 5/5. Right Wrist Extensors - 5/5, Left Wrist Extensors - 6/5, Right Wrist Flexors - 5/5, Left Wrist Flexors - 5/5,
Right Intringics - 5/5, Left Intrinsics - 5/5,

Lower Extremities: Right lliopsoas - 5/6. Loft lliopsoas - 5/6, Rlght Quad riceps - 6/5. Left Quadriceps - §/5, Right
Hamstrings - 5/6. Left Hamstrings - 5/5. Right Tibialis Anterior - 5/5. Left Tibialis Anterior - 5/5, Right Gastroo-
Soleus - 5/5, Left Gastroc-Soleus - 5/5. Right EHL - 5/5, Left EHL - /5,

Plantar Reflexes (L4-S2) - Bilateral - Flexion, Coordination - No Impairment of heel-to-shin, Impairment of fingerto-nose
or Impairment of rapid alternating movements,

Neuropsychiatric

Assoclations - infact, Thought Processes/Cognitive Function - appropriate fund of knowledge,

Musculoskeletal

Global Assessment

Gait and Station - normal gait and station.

Spine/Ribs/Pelvis

Cervical Spine:

Inspection and Palpation: Muscle tone - spasticity,

Assessment of pain reveals the following findings:: The pain is charactsrized as - severe, constant, deep and spasmodic,
Location - cervical area, upper trapezjus area, (R) and upper trapezius area, (L),

Lumbosacral Spine:

Assessmeanl of pain reveals the following findings; Location - pain refers bilaterally to buttocks and pain refers to lower
back bllaterally.

Upper Extremity

Shoulder:

Assessment of pain reveals the following findings:: Location - about the left shoulder,




Assessment &

HRBSS Feb 4 2006 04:35m  POOB/O08

Plan

Acute neck pain 723.1 | M54.2
* EXPLORATION OF CERVICAL SPINAL FUSION ; Routine ()

Patient Educ

REMOVAL OF ANTERIOR CERVICAL SPINAL INSTRUMENTATION; Routine 0
ANTERIOR CERVICAL DISCECTOMY & FUSION : Routine ()

ation: Neck Strain *: neck pain

Review of Diagnostic Test
Comments; On GT scan, both of his screws are broken info C7. | do not appreciate incomporation of the graft, He

doos have spondylosis at the level above the fusion at C5-8,
e How to access health information online

Encounter for pre-operative laboratory testing v72.84 | Z01.812
¢ PT (PROTHROMBIN TIME) (85610); Routine ()

X-RAY OF C

e ®» &8 » ®» ® o 9 & ¢

PTT (ACTIVATED PARTIAL THROMBOPLASYIN TIME) (85730); Routine 0
RH (D) BLOOD TYPING (86901); Routine ()

ABO BLOOD TYPING (86900); Routine ()

RBC ANTBDY SCRN-EA TECH (86850); Routine ()

METABOLIC PANEL, BASIC (80048); Routine ()

CBC, PLATELETS & AUT DIFF (85025); Routine ()

URINALYSIS, AUTOMATED W/ MICRO (81001); Routine ()

12 LEAD EKG: ELECTROCARDIOGRAM COMPLETE (83000) ; Routine ()

HEST, AP AND LATERAL VIEWS (71020); Routine ()

Surgical Risks

The risks and benefits of surgerr were discusssed in detaii, The risks include the rigk of Infection, bleeding, CSF
tic

leak, neurologic injury. anesthe

complications, pneumonia, heart attack and stroke. The patient wishes to proceed,

o Call the office to scheduls follow up

| am golng to recom
be It, Otherwise, he
for him.

mend an ACDF at C5-6, C6-7, removal of hardware. If | am able to fuse him well from the front that will
needs a posterior fusion as well. He will likely need a STALIF from the front as well. We wilf set this up

ey

Stuart Kaplan, MD
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Attorneys for Defendant Manuel Guiierrez

8

9 DISTRICT COURT
10 CLARK COUNTY, NEVADA
11
12 | MICHAEL STROTHER, Case No, A-15-723794

' Dept. No.: XXXI

13 Plaiatiff,

DEFENDANT’S OPPOSITION TO

14§ V. APPLICATION FOR DEFAULT
JUDGMENT AND COUNTERMOTION
1S4 MANUEL GUTIERREZ,; an Individual, and TO SET ASIDE DEFAULT

DOES [ through X, inclusive and ROE

16 {| CORPORATIONS I through X, inclusive,

17 Defendants,
18
19 COMES NOW, Defendant MANUEL GUTIERREZ, by and through his counsel of record of

20 § the law firm of McCORMICK, BARSTOW, SHEPPARD, WAYTE & CARRUTH, LLP, hereby
21 | submits his Opposition to Plaintiff's Application for Default Judgment and Countermotion to Set
22 i Aside Default,

231t/ //

244777

251777

28477/
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This Opposition and Countermotion is made and based on the papers and pleadings on file
herein, the following Memorandum of Points and Authorities, and any oral argument to be presented

at the time of hearing on this mattet.

MEMORANDUM OF POINTS AND AUTHORITIES

I
INTRODBUCTION

This matter arises out of a motor vehicle accident that occurred on or about May 8, 2015 at the

intersection of Charleston and Robindale in Las Vegas, Nevada, Plaintiff alleges that Defendant

| MANUEL GUTIERREZ failed to yield the right of way while making a left turn on a permissive
| yeliow light. Plaintiff further alleges that be attempted 10 avoid Defendant’s trailer by swerving into

| oncomning traffic and colliding with & third vehicle, As a result of this aceident, Plaintiff claims a

2007 cervical fusion was distupted thereby requiring a revision on May 26, 2016. Plaintiffnow seeks
‘damages in the amount of $413,201.13 for medical expenses plus an award of general damages.

On July 26, 2016, the undersigned was retained by Defendant’s insurer to represent Defendant
in this matter thereby affording Defendant the opportunity to defend himself in this action. Upon
learning of the application for default judgment undersigned connsel sought to immediately correct
this Default by filing this Opposition and Countermotion to Set Aside so that this matter may be
decided on its merits, Defendant respectfully requests the opportunity to defend himself against
PlaintifPs allegations and investigate the reasonableness, necessity, and relatedness of Plaintift’s
claimed damages.

i1,
LAW AND ARGUMENT

A, Oppesition to Application for Defantt Judgment

In opposition to Plaintiff’s Application for Default Judgment, Defendant notes that receipt of
Plaintiff”s Application was the first notice to Defendant and any of his representatives of Plaintiff’s
medical records and bills. A no point priot to the filing of the Application did Plaintiff ever make a

monetary demand for settlement or inform Defendant, Defendant’s insurer, or Defendant’s prior
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counsel of his ¢laimed injuries, treatment, and the amount of his alleged medical specials. Defendant
is now placed in a position where he is faced with the possibility that he could be held responsible for
medical treatment in excess of $400,000 and an award of general damages without having had any
opportunity o review and evaluate Plaintiff’s damages and defend himself with respeet to those
claims, Asthe Court can see from Plaintiff”s Application, Plaintiff alleges that he required a revision
of his prior cervical fusion following this accident, and thereafter, engaged in significant pain
management treatment as well as a subsequent psychiatric hospitalization for hallucinations. Further,
Plaintiff informed the investigating police officer at the scene that part of the reason for hin swerving
and hitting another vehicle was that he did not anticipate the trailer behind the Defendant’s truck, and
clearly did not stow as he approached the intersection to avoid the vehicle and tratler, As such, there
are significant questions regarding Hability and damages involved in this case.

Due to the lack of any notice of the extent of Plaintiff*s claimed injuries and subsequent
medical treatinent, Defendant is now denied the opportunity to meaningfully oppose Plaintiff’s
Application for Default Judgment and the amount ¢laimed therein, According to Plaintiff's
Application, Plaintiff underwent a pre-accident cervical fusion in 2007, It is certainly possibie that
some, or all, of Plaintitf"s post-accident treatiment was related to his pre-existing conditions thereby
requiring an apportionment deterraination. In addition to his prior neck injury, there is no indication
as to how Plaintiff’s hospitalization at Spring Valley Hospital wherein he was placed on a legal 2000

hold for an altered mental status, visual auditory hallucinations, hyperammonemia, and history of

il chronic insemnia is related to the subject aceident, The cost for Plaintiffs three-day psychiatric

hospitalization alone totals $55,718.00, an amount which he now seeks to be paid by Defendant.
Additional discovery regarding Plaintiff’s prior injurics and post-aceident treatment is clearty
needed in order to make an informed and sufficient determination with respect to Plaintiff's damages
refated to the subject accident, if any. Defendant asks this Court to deny Plaintiffs Application for
Detault Judgment for these reasons as well as the reasons discussed below,
Defendant promptly notified his insurer when he was served with the summons and complaint.

Defendant’s insurer promptly referred the maiter to be defended. A calendaring mistake occurred

| thereafter with prior counse! that has caused current situation to ococur and given the intent of the
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Defendant and his insurer to defend the maiter, this calendaring mistake should be considered
excusable neglect allowing the Defendant to answer and defend himself in this case.

B. Countermotion to Set Aside Default

Dniaasanasanss

Under NRCP 55(c), a court may set aside an entry of default for good cause shown. Long v,

A-1 24 Howr Towing, Inc., 101 Nev, 682, 707 .2d 1151 (1985). The decision to set aside an entry of

default is with the court’s discretion. Sealed Unit Parts. Co. v. Alpha Gamma Chapter of Gamma Phi
Beta Sorority, Inc, of Reno, 99 Nev. 641, 642, 668 1'.2d 288, 289 (1983). “Good cause shown” is
dafined broadly and includes the mistake, inadvertence, surprise, and excusable neglect referred to in
NRCP 60(bY1), Iniermouniain Lumber & Builders Supply, Inc. v. Glens Falis Ins. Co., 83 Nev. 126,

129, 424 P.2d $84, 886 (1967). Setting aside a procedurally defective default is mandatory. See

Jacobs v. Sheriff, Washoe County, 108 Nev, 726, 729 (1992) (emphasis added); Garciav. ldeal Supply

Co., Ine., 110 Nev, 493, 494-495; averruded on other grounds, as stated in Teriano v. Nev. State Bank,

| 112 P.3d 1058 (2005).

In determining whether “good cause” has been met, Courts are allowed broad discretion in
considering 4 request to set aside a default and a decision to set aside will not be overturned absent ap
abuse of discretion. Cicerchiav. Cicerchia, 77 Nev, 158, 161, 360 P.2d 839, 841 (1961} citing Bryan
v. Gibbs, 69 Nev. 167,243 P2d 1050, see Lukey v. Thomas, 5 Nev, 20,33 P.2d 979; see also Schwdiz v,
King, 68 Nev, 207,228 P.2d 401 and Gazin v. Hoy, 102 Nev, 621,703 P.2d 436 (1986). In reviewing
a Court’s decision to set aside a default, the Nevada Supreme Court has articulated that public policy
favors the adjudication of cases on their merits and not by default. Hotel Las Fromtier v. Frontier
Prop., 79 Nev. 150, 155-56, 380 P.2d 292, 295 (1963).

To assist the Court in determining when to set aside a default, the Nevada Supreme Court set
forth the following guidelines:

1. The moving party must show some excuse of its failure to answer ot
otherwise respond to the Complaint; and

2. The Court should give due consideration to the underlying policy
that each case should be decided on its own merits.

Epstein v. Epstein, 113 Nev. 1401, 950 P.2d 771 (1997) (overruling that a party must show a

meritorious defense in order to have the Court set aside a default judgment); Lesley v. Lesley, 113
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Nev. 727, 941 P.2d 451; Bauwens v. Evans, 109 Nev. 537, §53 P.2d 121; Sealed Unii Parts v, Alpha
Gamma Ch., 99 Nev, 641, 668 P.2d 288,

With respect to the first consideration, Defendant recognizes that prior counsel should have
sought stipulation to set the default aide and/or filed a motion to set aside the default. Although a

calendating error with prior counsel prevented this, Defendant is clearly interested in pursuing a

defense of this case and his insurer showing the same intent by referring the matter to defense counsel

after being notified of service of the complaint. Defendant respectfully requests that he not be
purished for prior counsel’s neglect in failing to timely seek to set aside the default and asks this
Court’s to sllow him to now file an answer and proceed with a defense.

In addition to the shove, Defendant notes that the Three Day Notice of Intent to Take Detault

was never served upon Defendant himself. Defendant was never informed by mail or otherwise of

Plaintiffs intent in pursuing a default against him despite Plaintiff's knowledge of Defendant’s

wheregbouts. As evidenced by Plaintif’s Certificate of Service of the Three Day Notice of Intent to
Take Default, Defendant was never served with Plaintiff’s Notice. Considering Defendant
immediately notified his insurer of service of the Complaint, and bis insurer immediately referred the
matter to counsel, one could expect that Defendant would bave also immediately acted upon the
pursuit of a default against him had he properly been nformed of such intent,

Secondly, the default should be set aside so that this case, which involves a significant amount

of damages and serious questions regarding }ability and medical causation, to be heard on tts merits.

The Nevada Supreme Court has articulated that long time Nevada public policy favors the

Nev, 150, 155-56, 380 P.2d 292, 295 (1963}, To lurther this goal, it is essential that the defauli be set
aside otherwise this Court would hold Defendant responsible for paying the entirety of Plaintiff’s

requested damages without the opportunity to conduet discovery, retain experls, review medical

| vecords, and challenge Plaintitf’s liability allegations. Defendant respectfully requests that this Court

grant him the opportunity to defend himself against Plaintiff s allegations and claimed damages in the '

amount of $413,201.13 plus general damages,
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| It is undisputed that Plaintiff claims a significant ameount of past medical specials and is also

3]

secking additional recovery for pain and suffering, which far and away exceeds any amount Detendant

can contribute to the satisfaction of a default judgment. Defendant would be significantly prejudiced

LW

by the granting of the default judgment. Whereas Plaintiff would suffer no prejudice if Defendant is

LA

permitted to file an answer to the complaint and proceed with litigation; Plaintiff would simply be
6 || required to prove his claim as was required by our system of justice when he filed his complaint. As
7 1} such, Defendant asks this Court to allow him to correct the mistake of failing to seek to set aside the

& il default by denying the Application for Default Judgment, and ordering the default to be set aside,

9 IiL.
CONCLUSION
10
1 Based on the foregoing, Defendant MANUEL GUTIERREZ respectfully requests that this

12 || Court denies Plaintiff’s Application for Default Judgment and grant his request to set aside the Default

13 {{ entered against him.

14 DATED this / day of August, 2016

15} McCORMICK, BARSTOW, SHEPPARD,

161 WAYTE & CARRUTH LLP

17

18 By i

R Michael Merritt

19 Nevada Bar No, 5720

20 Renee M., Maxfield

“ Nevada Bar No. 12814

21 8337 West Sunset Road, Suite 350
Las Vegas, Nevada 89113

22 Tel. (702) 949-1100

23 Attorneys for Defendant Manuel Gutietrez

24

25

26

27

28
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MSCTORMICK, BARSYLW,
SHEPPARD, WAYTE &
CARRUTH LLP
0337 W. SUNSET 0. SUITE 560
LAG VEGAS, HY 30510

CERTIFICATE OF SERVICK

$
$

I hereby certify that on this § 'm_ day of August, 2016, a true and correct copy

o

of DEFENDANY’S OPPOSITION TO APPLICATION FOR DEFAULT JUDGMENT AND
COUNTERMOTION TO SET ASIDE DEFAULT was served by electronically filing with the
Clerk of the Court using the Wiznet Electronic Service system and serving all parties with an email-

address on record, who have agreed to receive Electronic Service in this action.
.ﬁ",‘.

TN
4 2 g‘\{

WL it
By A St
Kristin Thomas, an Employee of
MCCORMICK, BARSTOW, SHEPPARD,
WAYTE & CARRUTH LLP
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WILLIAM W. McGAHA, ESQ. i b s

Nevada Bar #3234

SCHUETZE & McGAHA, P.C. CEEREIOFICICOURT
601 S. Rancho Drive, Suite C-20

Las Vegas, Nevada 89106

(702) 369-3225

wwm@smlvlaw.net

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL STROTHER, CASE NO: A-15-723794
DEPT NO: XXXI
Plaintiffs,

VS.

MANUEL GUTIERREZ; an Individual,
and DOES | through X, inclusive and
ROE CORPORATIONS | through X,
inclusive,

Defendants.

PLAINTIFF’S REPLY TO OPPOSITION TO MOTION FOR DEFAULT JUDGMENT
AND OPPOSITION TO COUNTER-MOTION TO SET ASIDE DEFAULT

COMES NOW, Plaintiff MICHAEL STROTHER, by and through his counsel of record,
WILLIAM W. McGAHA, ESQ. of the law firm SCHUETZE & McGAHA, P.C., and hereby

submits the following Reply to Opposition to Motion for Default Judgment and Opposition to
Counter-Motion to Set Aside Default:

SUMMARY OF ARGUMENT

The Plaintiff is asking this Court to deny the Motion to Set Aside as untimely, and
without merit and then to consider and rule on the Motion for Default Judgment. The
imposition of default judgment is appropriate and just and is the correct course of action
based upon the Nevada Rules of Civil Procedure and under case law.

There are several observations about the Opposition and Counter-Motion which frame
up the case. First, and foremost, while the insurer for the Defendant claims that there was

a “calendaring error” no proof of a calendaring error exists and the error is never explained.

Page 1 of 10
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This Court will note that there is no affidavit from anyone, from American Access and the
adjuster from the insurer, orin-house defense counsel who had the file, which documents and
or substantiates any of the claim of excusable neglect being made on behalf of the Defendant.
While the undersigned certainly appreciates Mr. Merritt’s arguments and acknowledges and
respects his skills as a lawyer, Mr. Merritt cannot be a witness in this matter since he was not
involved and has no personal knowledge about what took place. As a result, there is literally
no accounting for what took place by American Access and then in-house defense counsel,
and as a result, it is impossible to conclude that there was excusable neglect since there is not
a single statement from either American Access or in-house counsel about what took place.

Literally, the only portion of the brief which addresses this central issue on the Motion
to Set Aside is on page 3-4 lines 27-2 of the Opposition where the American Access writes:
“A calendaring mistake occurred thereafter with prior counsel that has caused [the] current
situation to occur and given the intent of the Defendant and his insurer to defend the matter,
this calendaring mistake should be considered excusable neglect allowing the Defendant to
answer and defend himself in this case.”

That assertion is pure speculation as there is no affidavit from prior counsel or staff or
anyone else for that matter, no letters, no documents, not a stitch of evidence from the insurer
and in-house counsel as to what took place. Just assertions that are supposed to be taken
at face value. It has to be pointed out, that a “calendaring error” does not account for the
actions of American Access and then in-house counsel as both failed to respond in different
ways. There was no singular “calendaring error” as is asserted. Therefore, there is no
evidence about why this took place and no evidence of excusable neglect. Not just excusable
neglect about why no answer was ever filed, but why when given the default BOTH the insurer
and in-house counsel ignored the matter, literally, until the instant motion was filed.

Second, Plaintiff has complied with the Nevada Rules of Civil Procedure, case law, and
the directions of American Access on this case. |n writing, American Access had requested
that any default be sent to them. It was. Repeated notices were given to American Access,

11
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as there was no rush to impose a default. Only after American Access obviously failed to act
was the default entered.

Third, the right to file a Motion to Set Aside has been waived. No motion to set aside
was ever filed by the Defendant and without a doubt, the undersigned served through
electronic service the Complaint, Summons and Default upon Denise McCurry who opened
the documents on December 15, 2015 at 3:24 pm. (Exhibit 12 to the Motion.) Ruth
Sarmiento, in the same office opened the documents at 11:16 am that same day, December
15, 2015. And yet, there was never a motion to set aside the default. Over seven (7) months
transpired, December 2015 into January 2016 and into July 2016 there was no motion
to set aside. Then this Motion for Default Judgment was filed. And yet, no affidavit is
submitted as to why and therefore no evidence of excusable neglect and certainly none can
be inferred.

REPLY ISSUES
VALUE OF THE CLAIM AS AN EXCUSE

The first argument in the Opposition is that the insurer, American Access, had no idea
what the level of damages were in this case. Of course, that is true because they denied the
claim and forced the case into litigation. Filing litigation is exactly what was expected and the
result of denying the claim. Moreover, that argument is completely irrelevant given that
American Access denied the claim. As was set out in the original motion, on June 2, 2105,
American Access sent a letter of denial of liability on behalf of Defendant Gutierrez. Exhibit

4. This was not just a form letter, but was carefully crafted to deny liability and so it cannot

be argued that there was some sort of surprise here when the Complaint was filed and served.

The adjuster, Claudia Carmona, tailored her denial letter to the case and explained her
version of why she believed that there was no liability. (Despite the incident being directly
witnessed by LVMPD, who cited the Defendant driver as set out in the Motion.)

So, American Access chose to deny liability and forced this case into litigation.
American Access chose to deny liability on a claim where there was no valid defense to the

claim, but that was the choice of the insurance company. The denial letter did not say “please

Page 3 of 10
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send us your medicals and maybe we will change our mind.” American Access cannot now
be heard to complain that maybe it would have acted differently. As the adjuster wrote:
“Therefore, your claim has been denied.” Exhibit 4.

Filing the Complaint was the result of American Access actions in denying the claim,
and the follow up to all of that is the refusal of American Access to act on the communications
from the undersigned, and then in-house counsel’s refusal to act despite being put on notice
at every single step in the process.

AMERICAN ACCESS GIVEN FULL NOTICE

Second, the undersigned did exactly as American Access directed and requested init’s

correspondence. What is meant is this: In it's May 21, 2015 correspondence to the

undersigned, American Access wrote: “If you choose to litigate this case instead of

forwarding all the medical bills and records on behalf of you (sic) client, please forward

us a copy of the summons and complaint. You should also send any and all DEFAULT

notice to American Access Casualty Company at the address listed below.” Exhibit 3.

(Bolding and underlining added.) The undersigned did exactly as requested.

American Access was notified of the service of process of the Complaint upon
Defendant in correspondence, with all pertinent enclosures, on September 29, 2015. Exhibit
7. The notification is confirmed and American Access does not dispute receipt of the
materials. So, there is a concession of actual notice of the Summons and Complaint being
served. (There is literally no evidence as to why there was a failure, or refusal, by American
Access to respond.) There was no response from American Access and so again on
November 16, 2015, correspondence was sent again to American Access, with all pertinent
enclosures, which is confirmed by electronic confirmation of the facsimile communication.
Exhibit 8. (Again, there is no argument that the material was not received, again, and there
is therefore this secondary follow up notice to which American Access failed to respond.) In
addition to the Summons and Complaint, the letter to American Access clearly states that
there is an intent to take default after three days, and a Three Day Notice of Intent to seek
Default was also sent. There was no response from American Access. The undersigned
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waited another full 20 days, which is a full service period, before submitting the default to
the Clerk of the Court. Very clearly, there was ample opportunity for American Access and
it's in-house counsel to act by either filing an answer, or filing a motion to set aside, neither of
which took place, and never took place until the filing of this Motion.

WHAT DID AMERICAN ACCESS DO?

American Access never acted even though it was served by the undersigned with the
appropriate documents, all of which is confirmed by electronic means. There was no
calendaring error at American Access. When American Access was notified on September
29, 2015 by the undersigned that there was valid service, for which there is electronic
confirmation, what did American Access do to defend the claim? We know that American
Access DID NOT reply to the undersigned. We know that American Access did not evince an
intent to defend the claim. We know that because American Access refused to communicate
with the undersigned. If American Access sent the materials to in-house counsel to defend
back on September 29, 2015 we don’t know that is the case as there is no affidavit from
anyone. In other words, the evidence is that American Access chose to do nothing and then
repeated this over again after notice was served again in November 2015. This is important
since if there was an intent to defend the claim, that is what would have been communicated.

Again, on November 16, 2015 the undersigned again wrote to American Access, with
electronic confirmation, about service of the summons and complaint and informed American
Access that the undersigned intended to take a default. There is nothing vague or ambiguous
about this correspondence. Nevertheless, the response from American Access: literally
nothing. American Access refused to communicate either through a letter or a phone call or
email. Was the file sent to defense counsel to defend? We don’t know that either since there
is no affidavit from anyone. What we do know is that there was no calendaring error, and no
reason not to act.

Then, on December 10, 2015, 24 days latter, the undersigned secured the default.
That was done over three months after service was effectuated. On December 14, 2015

Denise McCurry e-served a letter of representation to the undersigned. The very next day the
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summons, complaint, proof of service and the default were all served on opposing counsel and
staff and they opened the material that day, December 15, 2015. This is important since not
just one person, but two staff members in the in-house office opened the letter and knew that
there was a default because they opened the file. After that, there was literally no activity
from the defense. What was the calendaring error there. What was calendared, and how was
it in error, and why did the file just sit around the office of in-house counsel for over seven
months? There is literally no evidence on any of this and no evidence of an error which could
be construed as excusable neglect.
CALENDARING ERROR

American Access seeks to have all this set aside because of a “calendaring error” which
is otherwise not explained. Really? Was there a calendaring error at American Access and
what kind of error would that be? The brief in Opposition clearly implies that the alleged error
was with in-house counsel, but what about American Access, what did it do? What kind of
calendaring error? Is American Access trying to claim that there were calendaring erros in
that office and then in the office of in-house counsel? What about this error led counsel who
saw the default on December 15, 2015, along with staff who also opened the documents, from
otherwise not moving promptly to set aside? That is not a calendaring error. The problem here
with that explanation is that there is no explanation just vague assertions made in the hopes
that the lack of diligence gets interpreted as excusable neglect. Moreover, there is no affidavit
to back up this “calendaring error” and whatever that may mean. This Court can not be
expected to rule that there was excusable neglect when American Access never puts before
this Court evidence to consider in the firstinstance. The record fails on this point since there
is a literal factual void on what took place.

Under EDCR 2.20(e) a party is required to submit "supporting affidavits, if any...” when
making an opposition. Here, the factual opposition is premised upon the assertion that there
was some mistake made which works as excusable neglect. In this case we are told that the
mistake is a calendaring mistake. However, there is as noted no affidavit to that point, and as

also noted, counsel can’t be a witness since he was not involved in that matter. So, in the end
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there is no evidence of anything to rule upon and conclude that there was excusable neglect.

Counsel cites numerous cases all of which go over the general proposition that there
has to be excusable neglect. There is no argument about the case law. The cases show that
the Court has the discretion to either grant or deny a motion to set aside depending on the
circumstances. A predicate to each of_ the cases is that there has to be a valid reason to do

so. Like the Opposition brief noted in the case of Epstein v. Epstein, 113 Nev. 1401, 950 P.

2d 771 (1977): “The moving party must show some excuse of its failure to answer or
otherwise respond to the Complaint....”

CHRISTY V. CARLISLE

Christy v. Carlisle, 94 Nev. 651, 584 P. 2d 687 (1978) is an important case in this
circumstance in that the Plaintiff énd the undersigned complied with Christy and the
requirements of the three day notice. Under Christy, Plaintiff's counsel is obligated to inform
the insurer of the service and of the three day notice of intent to seek default. All of which was
done in this case. In Chirsty, Plaintiff's counsel was engaged in a course of negotiations with
the insurer for the defendant in a tort case, much like this case. In that matter, the insurer, had
evidenced it's intent to defend, but was not noticed with the fact of service and a default
judgment was entered. The insurance company was not given notice that the insured was
served and the Court rightly held that the insurer was entitled to get and receive notice that
the insured was served. By extension, the Court also ruled that because the insurance
company had indicated that it was defending and that by negotiating with counsel had
appeared in the case, the insurer was entitled to the three day notice.

In this case, as opposed to Christy, the insurer American Access received repeated
notice and was fully informed. American Access chose never to respond to the undersigned,
remained silent and refused to communicate even after the repeated communications which
were confirmed received through electronic service. Then after the default, when counsel was
served with the documents, there was never an application to set aside, ever.

WAIVER

No Motion to Set Aside was ever filed. It took the Motion for Default Judgment before
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there was any action by the defendant. This case has been pending for a year now. There
is a waiver of the right to ask this Court to set aside the default. The summons, complaint, and
the default were all served on defendant back in September 2015 and then provided to the
insurer, twice and then to in-house counsel on December 15, 2015 who then opened and read
the material and never acted. Ever. Support staff also opened the material on that day.
There was no motion to set aside default ever filed after that. Well over seven months later,
and still no motion to set aside, the Motion for Default Judgment was filed and then out-side
counsel was hired. There is set of circumstances which offer excusable neglect for the failure
to file the motion to set aside. Over six months transpired and that is the time to move to set
aside a judgment under NRCP 60. Given the length of time and actual notice of the default
to counsel being served and opened on that very day, there is an obvious waiver of the right
to move to set aside. The standard is that the defendant has to promptly move to set aside.
That standard is not met here, and there is no set of circumstances or case law which
supports a seven month delay.
PREJUDICE TO THE PLAINTIFF

Absolutely, there is prejudice to the Plaintiff if this Court grants the set aside. This
matter is now post-accident over a year. It has been over a year since liability was denied and
the claim denied. Plaintiff filed the Complaint a year ago and has done exactly what the law
requires. Service was effectuated, and the insurer put on notice repeatedly. Then the insurer
was put on notice again and notified of the intent to take a default. Then Plaintiff waited again
until December 10, 2015. Then defense counsel was given all the documents and nothing
took place. No motion to set aside was ever filed. Now, after all this time and making the
application for default judgment, which was done appropriately, and with supporting
documentation, Plaintiff is entitled to judgment against the defendant.

NO CALENDARING ERROR

There are two phases in this matter to consider. American Access received the

materials twice. There is no claim that American Access did not get the materials as we have

the electronic confirmation that the material was received. The concept that there was a
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calendaring error was only forwarded with regard to in-house defense counsel. What did
American Access do? We do not know since there was no argument or evidence on that
point. We do know however that the insurer was properly appraised of the service and intent
to take a default. The undersigned waited 24 days before submitting the application for
default. Itis not like there was a rush to judgment. In-house counsel failed to file a Motion to
Set Aside. There is no excusable neglect in that sequence of events. Certainly, there is
neglect, but not excusable neglect. Plaintiff is the one who will suffer from the Court setting
aside the default.
NO EXCUSABLE NEGLECT

There is no showing of excusable neglect. First there has to be evidence of what took
place. Thatis not provided. There are no dates given, what was supposedly calendared in
mistake, why it was a mistake, why the mistake was not discovered and that does not even
cover the issues with why American Access failed to act. American Access had full disclosure,
received notices as requested, and just did nothing. Under these circumstances, there is no
case for excusable neglect .

CONCLUSION

Based upon the evidence submitted, and the testimony which is anticipated at the
hearing on the Motion for Default Judgment, Plaintiff is asking this Court for an award of the
medical expenses incurred along with damages for pain and suffering consistent with the
evidence in the medical records and the testimony of Plaintiff.

DATED this _11th  day of August, 2016.

SCHUETZE & McGAHA, P.C.

By /s/William W. McGaha
WILLIAM W. McGAHA, ESQ.
Nevada Bar #3234
601 S. Rancho Drive, Suite C-20

Las Vegas, Nevada 89106
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), | certify that | am an employee of SCHUETZE & McGAHA, P.C.
and that on this __11"__day of August, 2016, | caused the foregoing PLAINTIFF’'S REPLY

TO OPPOSITION TO MOTION FOR DEFAULT JUDGMENT AND OPPOSITION TO
COUNTER-MOTION TO SET ASIDE DEFAULT to be served electronically via the Court's

ECF system to the following parties listed on the service list:

Michael Merritt, Esq.
McCormick, Barstow, Sheppard,
Wayte & Carruth, LLP

8337 W. Sunset Road, Suite 350
Las Vegas, Nevada 89113
Attorneys for Defendant

/s/Donna K. Brand
Employee of SCHUETZE & MCGAHA, P.C.
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Electronically Filed
08/24/2016 09:41:22 AM

1 # McCormick, Barstow, Sheppard, (&“ i'z

Wayte & Carruth LLP

2 |} Michael Merritt E==ENORHECOREE
Nevada Bar No. §720

3§ michael merriti@mecormickbarsiow.com

8337 West Sunset Road, Suite 350

4 t Las Vegas, Nevada 89113

Telephone:  (702) 949-1100

5 |} Facsimile: (702) 949-1101

6 1t Attorneys for MANUEL GUTIERREZ.
7
8 DISTRICT COURT
9 CLARK COUNTY, NEVADA
10
- 1| MICHAEL STROTHER, Case No. A-15-723794-C
Dept. No.: XXXI
12 Plaintiff, _
SUPPLEMENT TO MOTION TO SET
13 2 ASIDE DEFAULT

14 MANUEL GUTIERREZ, an individual, and
DOES I Through X, inclusive and ROE
15 | CORPORATIONS I Through X, inclusive,

16 Defendants.
17
18 Defendant MANUEL GUTIERREZ, by and through his counsel of record of the law firm of

19 | McCORMICK, BARSTOW, SHEPPARD, WAYTE & CARRUTH, LLP, hereby subnits his

D2
P

Supplement to Motion to Set Aside Defanit.
21 SUPPLEMENTAL POINTS AND AUTHORITIES

2241 STATEMENT OF FACTS

23 According to Plaintiff’s Application for Default, American Access Casualty Company
24 i} (" American Access”) was notified that Manuel Gutierrez was served with the summons and complaint
23 lLon September 29, 2016, See Plaintiff’s Application p. 4:9-11; see also Exhibit 7 to Plaintiff’s
26 || Application. Thereafter, Plaintiff sent a three day notice of intent to file a default to American Access
27 {fon November 16, 2016. See Plaintifi’s Application p. 4:12-14; see ajso Exhibit 8 to Plaintiffs

28 || Application. The file was then referred to American Access’ staff counsel office for the defense of
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H Manuel Gutierrez, See Affidavit of Denise McCurry attached hereto as Exhibit A, When a

referred matter arrives, it is received by the legal assistant of the assigned attorney and the file is
opened in the office by the legal assistant. See Exhibit A. After the file is opened, the legal
assistant’s first task is to calendar all pertinent case deadlines. See Exhibit A, If any case deadlines
require that the assigned attorney provide immediale atiention to the case, such as the deadline for the
filing of an answer to the complaint, the legal assistant will alert the assigned attorney to the deadline
and the task necessary to be performed. See Exhibit A. If the task needing immediate attention
involves a respouse to a pleading or other paper, the legal assistant will provide the paper or pleading
to the attorney with a reference to the task required and the deadline for the task. See Exhibit A,
The current case was assigned to Denise McCurry, Esq, at the American Access’ staff counsel .
office. See Exhibit A. In November and December 2015, Ms. McCutry’s legal assistant was Aracely

Garcia; Ms. Garcia is currently no longer employed with Ms. McCurry’s office. See Exhibit A, As

the files are not directly referred to the assigned attorney from American Access, Ms. McCutry does

not have personal knowledge of the exact date the case referral was received by their office from
American Access. See Exhibit A. Afier the file was received from American Access, Ms., Garcia
sent a letter to Plaintiff’s counsel on 12/14/15 with Ms, McCurrey’s electronic signature seeking a
copy of the summons and complaint and service information from Plaintiff. See Exhibit attached to
Affidavit of Denise McCurry, lisq. attached hereto as Exhibit A, Ms. McCurry did not draft the

12/14/15 letter, it is a form letter generated by her staff when an assignment is referred to the office

from American Access. See Exhibit A. At that time, Ms, McCurry had not seen the file and did not

know she was assigned the file.
Plaintiff e-served the summons and complaint and default, among other documents, to Ms.

McCurry’s office on 12/15/15. See Plaintifis Application p. 4:24-28; 5:1-4; see also Exhibits 11 &

12 to Plaintifs Application. Ms. McCurry has no memory of being served with this information. In

reviewing this matter later after the Plaintiff’s application was served, Ms. McCurry discovered that
on 12/15/15, she and her staffreceived the e-service emails, and although they may have been opened
by her and her staff, Ms. McCurry did not read or review the email or the documents served through

the link contained in the email. See Exhibit A. When Ms, McCurry office receives an e-serve email,

o]
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the addressees for the e-service always include Ms. McCuiry’s staff members. See Exhibit A. Ms.

McCurry does not do the clerical task of reviewing the email or downloading the documents by the
link provided in the email; Ms, McCurry’s staff is tasked with downloading the documents through
the link, and saving the documents to their electronic files. See Exhibit A. At the time of service of
the document, Ms. McCurry’s staff is supposed to bring anything to her attention that she needs to
address with any urgency, and calendar any relevant dates related to the document served. See
Exhibit A,

When Ms, Garcia received the referred file from American Access she erroneously calendared
all upcoming case deadlines for the same date, 12/14/15. See Exhibit A. As such, after 12/14/15, no
calendar entries for the case alerted Ms. McCurry to the fact that anything needed to be done in this
case. See Kxhibit A, Additionally, when the e-served complaint and default were received on

2/15/15, Ms. Garcia did not change any calendar entries for the case, she did not calendar a date for
an answer or motion to set aside the default, and did not bring the filed defaunlt to Ms, McCurry’s
attention for any immediate action by Ms. MeCurry. Sece Exhibit A.

Accordingly, no date was on the calendar beyond 12/14/15 to alert Ms, McCurry that she was
required to do anything on the case, and she was never told by her staff of any upcoming or urgent
deadlines that required her attention, See Exhibit A, For these reasons, Ms, McCurry never acted to
set aside the defanlt and file an answer. See Exhibit A,

Ms. McCurry has a very active case load at the firm and her practice is calendar driven and
calendar dependent because of the number of cases for which she is responsible. See Exhibit A, As
such, Ms. McCurry’s calendar has to be kept very accurately to allow for her to have the opportunity
to satisfy all of the many case-related deadlines for her cases. See Exhibit A. For the above reasons,
Ms. MeCurry did not recognize this case as one that was assigned to her until Plaintiff’s Application

for Default judgment was served on ber office. For the same reason, she did not file an answer on

| behalf of the Defendant, made no phone call to Plaintiff’s counsel to seek a stipulation to set aside the
| default once it had been filed, and did not file a motion to set aside the default closer in time to the

| filing of the default. See Exhibit A,
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IL LEGAL ARGUMENT

The decision to set aside an entry of default is with the court’s discretion. Sealed Unit Parts.
Co. v. Alpha Gamma Chapter of Gamma Phi Beta Sorority, Inc. of Reno, 99 Nev. 641, 642, 668 P.2d
288, 289 (1983). In fact, a court has wide discretion in determining what neglect is excusable and
what is inexcusable for purpose of determining whether a party is entitled to be relieved from a default
judgment. See Cicerchiav. Cicerchia, 360 P.2d 839, 77 Nev. 158 (1961). “Good cause shown” in

determining whether to set aside a default is defined broadly and includes the mistake, inadvertence,

surprise, and excusable neglect referred to in NRCP 60, lntermountain Lumber & Builders Supply,
Inc. v. Glens Falls Ins, Co., 83 Nev. 126, 129, 424 P.2d 884, 886 (1967).

Moreover, in determining whether “good cause” has been met, Courts are allowed broad
discretion in considering a request to set aside a default and a decision to set aside will not be
overturned absent an abuse of discretion. Cicerchia v. Cicerchia, 77 Nev, 158, 161, 360 P.2d §39,
841 (1961) citing Bryan v. Gibbs, 69 Nev. 167, 243 P2d 1050; see Lukey v. Thomas, 5 Nev. 20, 33
P.2d 979; see also Schudtz v. King, 68 Nev, 207, 228 P.2d 401 and Gazin v. Hoy, 102 Nev. 621, 703
P.2d 4306 (1986). Inreviewing a Court’s decision to set aside a default, the Nevada Supreme Court
has articulated that public policy favors the adjudication of cases on their merits and not by default.
Hotel Las Frontier v, Frontier Prop., 79 Nev, 150, 155-56, 380 P.2d 292, 295 (1963). The Nevada
Supreme Court has alse held that it is its underlying policy to have each case decided upon its merits
and that a default judgment must normally be viewed as available only when the adversary process
has been halted by an unresponsive party. Christy v. Carlisle, 94 Nev. 651, 654, 584 P.2d 687, 689
(1978). The Nevada Supreme Court in enunciating its preference for resolving cases on their merits
has also stated that “an appetllate court is more likely to affirm a lower court ruling Setting aside a
default judgment than it is to affirm a refisal to do so. In the former case a trial upon the merits is

assured, whereas in the latter it is denied forever.” Yocham v. Davis, 98 Nev. 484, 486, 653 P.2d

S 1215, 1217 {1982) quoting Hotel Las Frontier v. Frontier Prap., 79 Nev. at 155-56,380 P.2d at 295

511 (1963) (emphasis in original).

In this case, what Ms. McCurry and her staff did or omitted to do that brought about the

cutrent circumstance easily qualifies as “mistake” or “inadvertence” as discussed in Infermountain
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Lumber & Builders Supply as “good cause” for setting aside a default. The law allows the Court wide
discretion in determining what is or is not excusable neglect when deciding whether to set aside a
default and with the strong public policy of resolving cases on their merits, this default filed by
Plaintiff in this case should clearly be set aside by the Court and the Defendant permitted to file an
answer to the complaint.
L.  CONCLUSION

Given the foregoing, the Defendant seeks an order from this Court setting aside the Plaintit!’s
default and permitting I)etendam to file an answer to the Complaint.

DATED thig.g ,,‘:? " day of August, 2016

McCORMICK, BARSTOW, SHEPPARD,
WAYTE & CARRUTH LLP

By /"f»‘f\/ /%3 V

Michgel Merrltf

Nevada Bar No. 5720

8337 West Sunset Road, Suite 350
Las Vegas, Nevada 89113

Tel, (702) 949-1100

Attorneys for Manuel Gutierrez

CERTIFICATE OF SERVICE

I hereby certity that on thls»}?‘“f day of August, 2016, a frue and correct copy
of SUPPLEMENT TO MOTION TO SET ASIDE DEFAULT was served by electronically filing
with the Clerk of the Court using the Wiznet Electronic Service syster and serving all parties with an
email-address on record, who have agreed to receive Electronic Service in this action,

VP alrd

£ !1 e

By ¢ . [/ (b,
“KristitThomas, an Employee of

MCCORMICK, BARSTOW, SHEPPARD,
WAYTE & CARRUTH LLP

0363900012 4051403 3
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{us. At that time; I had rot even secn the file did { did not krow I was assigned the file.

AFFIDAVIT OF DENISE 8. McCURRY, ESQ.

State of NEVADA )
County of CLARK ; -

Denise S: MeCuery, Bsq; being duly sworn deposes and says: i

I I am licensed to practice law in the State of Nevada and U have be:an%n_al ]
knowledge regarding the facts and information T amstating in this affidavit.

2 When files are referred to our office they ave referred ftom the home office of
Arerican Aceess in Chicago. .

3. When a referred matier arrives, it goes directly to the legal assistant of} the

asaigned attorney and the fileis opened in the office. At that time, all pertinent case deadlinest

i
calenddared by the legal assistant. If any deadlines on the case are pressing, such ag the ,t‘i_eadlim:i
the filing of an answer to the complaint, the deadline and the pleading that must fesponded (o

brought to the attention of the.assigned atforney by the legal assistant immediately.

American Access, Ms. Garcia seit a letter on 12/14/15 to the Plaintiff with my electronic signaj

attached hereto. | have no personal knowledge regarding when the file acrived at our office. |

5. In revigwing this matter Later; I discovired that on 12/15/15, ] and my staffy

cometo us, the addressees for the e-service always include my staff members as I do not loolk at
emails or-download the documents by the link provided in the email. My staff is tasked with

download of the documents thiough the link in the erdail and saving the documents to our elecisg

are

for

4, My legal assistant when this matier was refetred to our office was Aragely
Garcia; she 13 currently do longet employed with our office.  After the file was received fom |
ure

secking a.copy of the summons and complaini and-service information from Plaintiff. See Exhibit A

e

not draft the 12/14/15 letier, 1019 a form letter generated by our staff-when an assignment is referred to

FETE

e-seived the sumitions and complaintsand the defaulr by Plaintiffs cdunsel. When the e~servc-£;n§;;il:;.

the
the

ale

files. At that tiwvie, my staffis supposed to brin g dnything to thi attention that Tmeed to deal with rjght

away and calendar any relevant dates.

e 48 e O
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SUBSCRIBED AND SWORN TO
‘before me this /j day of August, 2016

6. When Ms. Garcia received the referred file from American Access; she

erroneously calendared all upcoming deadlines for the case as 12/14/15. As such, after 12/14/ 13, no

calendar entries for the case slerted me to the fact that anything needed to be done in this ase.
H

Further, when the e-serve documents were received from Plaintiff on 12/15/15, Ms, Garcia did not

 change any calendar entries for dates later than 12/14/15, she did not calendar a date for an-an‘sw%:;-' or

motion to set aside the default, and did not bring the filed default to my attention.

7. Accordingly, nothing was on the calendar beyond 12/14/15 to alert me in do
anything and [ was never told by her staff to deal with anything. The file was never onmy radaﬁgas a
file assigned to me that needed attention, and therefore, I never acted. E

8. I have a very active file load at the firm and my practice is ca!endar.drivetfé and
calendar dependent. Because of this, my calendar needs to be kept very accurately for to allow fo? ‘me
to satisfy all of the many case related deadlines for my cases. For the above reasons, 1 did not x:.ve-n
recognize this case as one that was assigned to me until Plaintiff’s Application for Dcfauit_judgtéwm

4,1

—

was served on our office. For the same reason, [ did not file an answer on behalf of the Defenday
made no phone call to Plaintitt®s counsel to seek a stipulation to sct aside the default once it had been

filed, and I did not file a motion to set aside the default closer in time to the filing of the detiull,

3 i

Further your affiant sayeth not. /{ . "
r % g - i

Dated: August _ﬁﬂki‘zmé. / J/ Z/ / j

Denise §84cCurry, Esq.

RUTH E. SaMigty
Haotasy Public, Blat Bf Bevade

Agpointment No. 14336310 B

¥ My Appt. Exphee May 28, 2018 §

(?0% Qa0 armo f

NOTARY PUBLIC i and for said
County and State
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LAW OFFICES OF
VAN ALFEN, McCURRY & CARDWELL

ATTORNEYS AT LAW

Managing Attormey i
Seott B, Van Alfen ELECTRONICALLY SERVED

12/14/2015 03:38:38 PM
§. Denise McCurry STAPF COUNSEL
Robert L. Cardwell Aravrloan Access Cavunlty Company Triat Divislon

Al Attoraeys are Employees of
American Access Casgalty Company

December 14, 2015

Via e-service and regular mail
William W, McGaha
SCHURTZE & MCGAHA, PC
601 S. Rancho Drive, Ste, (3-20
Las Vegas, NV 89106

Re:  Qutierrez ady, Strother

Case Number g A-15-723794-C
Bate of Loss g May 8, 2015
Cur File Number 1505091248

Dear Counsel:

Let this correspondence serve as notice that this office represents the Defendant in
the above-cited matter, It is my understanding that you represent the Plaintiff,

At your sarliest convenience, please forward proof of service on my client sy
well ag a file-stamped copy of the Complaint you have filed in this matter. If you
have any questions or concerns, do aot hesitate to contact me, I can be reached at 702-
893-3388.

Thank you for your time and attention. I look forward to working with you
toward an amicable resolution of this matter,

Sincerely,

I8! Denise ofteCursy
5. Denise McCunry, Esq,

2030 East Flamingo Road, Suite 2608, Las Vegas, Nevada 89119
Telephone 702-893-3388; Facsimile 702-893-3389
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WILLIAM W. McGAHA, ESQ. w‘;‘ o S

Nevada Bar #3234

SCHUETZE & McGAHA, P.C. CLERK OF THE COURT
601 S. Rancho Drive, Suite C-20

Las Vegas, Nevada 89106

(702) 369-3225

wwm@smlviaw.net

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL STROTHER, CASE NO: A-15-723794
DEPT NO: XXXI
Plaintiffs,

VS. DATE OF HEARING: 9-13-2016
TIME: 9:00 AM

MANUEL GUTIERREZ; an Individual,
and DOES | through X, inclusive and
ROE CORPORATIONS [ through X,
inclusive,

Defendants.

PLAINTIFF'S SUPPLEMENTATL REPLY TO OPPOSITION TO MOTION FOR DEFAULT
JUDGMENT
AND OPPOSITION TO COUNTER-MOTION TO SET ASIDE DEFAULT

COMES NOW, Plaintiff MICHAEL STROTHER, by and through his counsel of record,
WILLIAM W. McGAHA, ESQ. of the law firm SCHUETZE & McGAHA, P.C., and hereby
submits the following Reply to Opposition to Motion for Default Judgment and Opposition to
Counter-Motion to Set Aside Default:

SUMMARY OF SUPPLEMENTAL REPLY ARG UMENT

The supplemental opposition contains the affidavit of Ms. Denise McCurry as proofthat
there was excusable neglect as to why there was never a response from Ms. McCurry on this
file. At first blush, it is quite obvious that American Access is attempting to throw Aracely
Garcia, a paralegal who no longer works with American Access, under the bus and blame her
for what took place. However, there is no affidavit from Ms. Garcia and significant portions of
the McCurry affidavit lack personal knowledge as Ms. McCurry asserts that Ms. Garcia may

have done certain things but lacks the knoWledge to actually state that. The affidavit by Ms.

Page 1 of 7
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McCurry is highly unusual in that she very clearly eschews any responsibility for dealing with
this file and utterly refuses to offer this Court any substantive reason which could be
considered excusable neglect. As such, there is no record established of any excusable
neglect. There clearly is no evidence for neglect as Ms. McCurry has clearly stated, incredibly,
that she does not read nor review emails or serviced documents. There is no mistake involved
here either. Ms. McCurry is very explicit in that she has no exposure to this file and therefore
could not have any idea why it was ignored all this time. What Ms. McCurry does not dispute
is that somehow this file was hers, she ignored it, and never acted on the file and never would
have but for the Motion for Default Judgment.

REPLY ISSUES

1. LACK OF PERSONAL KNOWLEDGE

What is striking about the McCurry affidavit is that it lacks any personal knowledge
about what took place. Ms. McCurry admits that much. Most if not all the inferences are
based off of speculation about what Ms. Garcia, the paralegal, supposedly did. However,
there is no statement by Ms. McCurry that she has any kind of personal knowledge about what
Ms. Garcia did or did not do. All the statements are based upon inference and speculation.
Ms. McCurry states she has literally no understanding of the file on a personal basis, other
than to state she has no knowledge of the file. That is the sum total of the testimony in the
affidavit. So, the claim by Ms. McCurry that she believes she can infer what Ms. Garcia did
or did not do is pure speculation and not a valid basis from which the Court or any other
person could conclude that there is excusable neglect.

There are some sleight of hand statements which need to be addressed. First, onpage
2. line 24, the Supplement makes the following contention: “Ms. McCurry has no memory
of being served with this information.” Maybe thatis true in a technical sense but itis false
to say she was not served. The statement is in reference to being electronically served with
the summons, complaint, and default. That statement is shocking given that we have the
proof that she was electronically served, and more than that, Ms. McCurry opened the email

with those documents at 3:24 pm on December 15, 2016. So, the assertion that Ms.
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McCurry has no “memory” of the file certainly means nothing. She was served and opened
the service document and had actual personal access to the documents. Ms. McCurry is
therefore charged with ACTUAL notice as she did have actual notice. Seven months later
claiming “no memory” is outrageous and can't serve as a legitimate basis for establishing
excusable neglect.

Next, in this sequential argument by American Access, it is argued that “although they
[the email and attachments] may have been opened by her [Ms. McCurry}and her staff...” Ms.
McCurry did not read nor review the email contents. Really??????? Seriously??????? The
Court and counsel are asked to consider the implication of that sort of statement and the
standard which American Access seeks to set out with that argument.

American Access and McCurry are arguing that even though the valid and proper
means of electronic service were used, and there is literal proof that the electronically emailed
documents were opened, and there is no disagreement that the emails were opened,
especially by Ms. McCurry since we have that evidence down to the exact second the email
was opened: Ms. McCurry somehow is relieved of the duty to act. Based upon that, and that
alone, Ms. McCurry argues that since she never addressed the file, she never read what was
delivered to her, that sort of behavior is excusable. It is the essence of Ms. McCurry's job to
know what is served on her and to track her cases. This was valid service as set up here in
the Eighth Judicial District Court. Ms. McCurry is telling this court that merely ignoring material
being sent to counsel through official electronic service is excusable neglect.

If this Court accepts that excuse that willfully ignoring electronically served material,
which is opened and then never read, is excusable neglect. There is no case law which
supports that conclusion and it wrecks the entire process for electronic service. That logic kills
the system as it makes electronic service a superfluous and not effective. Ms. McCurry was
charged with knowledge of the material when it was served. If she refused to read the
material when she opened it then that is her choice. However, the Court is free to reject that
testimony. How implausible does it seem to this Court and anyone who reads this material

that when opening up her email Ms. McCurry does not read nor review the material? Thatis
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so far out of the realm of reality that it can’t be true, or accepted as true, and this Court is
asked to reject that statement and find that whether failure to read and review or not, the set
of circumstances here does not equal excusable neglect.

The Supplement and the Affidavit of Ms. McCurry argue that she did not read nor
review the material. That is not neglect: Ignoring the default which was served is purposeful,
it is not excusable neglect. So, in order to try and have the Court reach the conclusion that
there is excusable neglect, the argument now is that Ms. McCurry did open her email with the
documents, but never looked that the contents. Yet, even in that there is no proof that is what
took place. Counsel argues that point for Ms. McCurry, but the Court has to be placed on
notice that is never stated in the Affidavit. Ms. McCurry never once states that she opened
the email been served with the documents never reviewed or looked at them. (Which is of
course contrary to the electronic evidence which shows that she did open the email on
December 14, 2015 at 3:24 pm.) Which puts everyone in the awkward place of having
contradictory statements between the supplemental brief and the affidavit supporting the brief.

At best, in paragraph 5, Ms. McCurry stated under oath that “I do not look at the
emails or down load the documents....” So, while the brief argues that Ms. McCurry
certainly opened the emails and never read nor looked at the contents, her affidavit is
otherwise. Which one is it going to be? Either the email was opened by Ms. McCurry or itwas
not. Ms. McCurry is the one who chose to never look at the e-serve material on her own
cases. That is not and could not be excusable neglect. It is not excusable neglect. What
could possibly be excusable about that? The only out argued by American Access after that
is to blame the paralegal who never submitted an affidavit and about whom Ms. McCurry has
no personal knowledge.

2. CAN'T BLAME MS. GARCIA

So, without providing an affidavit from Ms. Garcia, Ms. McCurry blames Ms. Garcia
for not “calendaring” the case appropriately. Severalthings are wrong with this approach. The
obvious foundational issue is that there is no personal knowledge of what Ms. Garcia did since
if Ms. McCurry had personal knowledge, she would have known about the calendaring issue
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all along. So, in reality, this Court has to strike from the record all the assertions by Ms.
McCurry about what Ms. Garcia might have done, because Ms. McCurry has no knowledge
about this file, at all.

Ms. McCurry states that the letter sent in the name of Ms. McCurry to the undersigned
was send by Ms. Garcia as a form letter. Presumably, calling the letter a “form” letter is
intended to separate Ms. McCurry from the file and absolve American Access of responsibility.
But there is no proof that Ms. Garcia sent the letter and the traditional initials in the bottom left
hand corner of who actually sent the letter are not present on this letter from Ms. McCurry.
So, there actually is no evidence it was sent by Ms. Garcia and the only person who has their
name and initials on the letter is Ms. McCurry herself. Ms. McCurry claims she never drafted
the letter, but she does not state how she concludes that point, and again there is no evidence
someone else drafted the letter, anyway.

The entirety of paragraph six (6) has to be stricken and is wholly without personal
knowledge by Ms. McCurry. The biggest assertion and one with no basis in truth and made
without personal knowledge, is that Ms. Garcia “erroneously calendared all upcoming
deadlines for the case as 12/14/15.” That can’t be true. All that assertion does is beg the
question as to how does Ms. McCurry know this? If that assertion comes from habit and
office procedure, then that is one thing, but what took place is different from office procedure.
What exactly was calendared on December 14, 20157 There were no dates to calendar
since there was a default. There was no answer to file since there was a default in place.
There were no discovery deadlines, so there was nothing to calendar. The assertion that
something was calendared is merely an assertion and there is no reason to believe that it is
true, given what has been pointed out. There is no evidence of anything being calendared and
if so, where is the proof?

Moreover, it is the attorney’s responsibility to make sure that the dates, whatever those
are, get calendared. Ms. McCurry approaches the affidavit with such indifference it is
shocking. There was a default, Ms. McCurry opened up the email and saw the default. We

know Ms. McCurry had personal knowledge of the default because she opened the email, and
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then the file was shoved aside. There is literally nothing to substantiate that the paralegal on
the file should be thrown under the bus here.

Furthermore, how do files come into the American Access legal office in Las Vegas?
Why would Ms. McCurry not know that a case was assigned to her? Who assigns the cases
and where is their affidavit? Was this case on her case list for seven months? Ms. McCurry
claims she is extremely busy, but if that is so, where are the details of here case load and why
she had no time to deal with this case? All of these questions remain unanswered because
the affidavit does not address what took place, and therefore fails to establish good cause.

NO EXCUSABLE NEGLECT

There is no showing of excusable neglect. The affidavit of Ms. McCurry completely
fails to address the issues and raises more issues than it ever could have answered. Given
the lack of personal knowledge, the whole affidavit should be stricken. There is no affidavit
from Ms. Garcia. There is no evidence of excusable neglect, just indifference and no
information provided on what actually took place.

CONCLUSION

Based upon the record in this case, the Court is asked to deny the Motion to Set Aside
the Default..
DATED this __ 6™  day of September, 2016.
SCHUETZE & McGAHA, P.C.

By /s/William W. McGaha
WILLIAM W. McGAHA, ESQ.
Nevada Bar #3234
601 S. Rancho Drive, Suite C-20
Las Vegas, Nevada 89106
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

Pursuantto NRCP 5(b), | certify that | am an employee of SCHUETZE & McGAHA, P.C.
and thatonthis 6™ day of August, 2016, | caused the foregoing PLAINTIFF’S REPLY
TO SUPPLEMENTAL OPPOSITION TO MOTION FOR DEFAULT JUDGMENT AND
OPPOSITION TO COUNTER-MOTION TO SET ASIDE DEFAULT to be served electronically

via the Court’s ECF system to the following parties listed on the service list:

Michael Merritt, Esq.
McCormick, Barstow, Sheppard,
Wayte & Carruth, LLP

8337 W. Sunset Road, Suite 350
Las Vegas, Nevada 89113
Attorneys for Defendant

/s/ Nancy Arrington
Employee of SCHUETZE & MCGAHA, P.C.
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1 AFFIDAVIT OF DENISE 8. McCURRY, ESQ.
240
| State of NEVADA )
R )88,
i County of CLARK )
54 ' Denise S: McCuary, Esq; being duly:sworn depeses and says:
) Y. lam licensed to practice faw in the State of Nevada and [ have personal |
': kmowledge regarding the facts and information [ am'stating in this affidavit. j
'8 - / When files are referred to our office they ave referred from the home nJ“'Eic.;_,r: of”
o Arietican Aceess ift Chicago. |
= 28 When a referred matter arrives, it goes directly to the legal assistant of: the
" assigned altorney and the file.is opened in the office. Al that time, all pertinent case deadlinesiare
3 calendared by the legal assistant. .If any deadlines on the.case are pressing, such as the deadline for
1; .tlm' filing of an answer to the: complaint, the deadlitie and the pleading that must responded tq: are
(4 ‘brought to the attention of the .assig,nécli attorney by the legal assistant immediately.
13

kS My legal assistant when this matter was referred to our office was Ajciy .

16 Garcia; she is currently o longer employed with our office. After the file was received ffom
‘American Access, Jareia-et e LTSI el i

it A

19 ll ttached hereto. I have no personal knowledge regarding when the file. arrivéd atour office. l didd
=0 ':_noL-draft the 12/14/15 letter, it1s a form letter generated by our staff'whien an assignment iy aﬁfm‘rédm !

51 | s, Atthat time; 1 had dot.even seen. the file and { did not kiow T was dssigned the file.,

oyl ~_ Inreviewing this matter later, I discovered that on 12/15/15, ] and my:staff ere
_7\3. ' §e¢SErved the sumitions and ¢omplgintsand thie defadlt by Plaintiff’s counsel. When the e-serve entails
- cometa us, the addressees for the e-service always include my staff merabers as I do not look -t i

25

26

27

28

WIS ORAIEK, RARTTENY, /
GHEARARD, WARE R

CARRUTHLLE

SSIRW BUNSSTAD, BATE 50
LA VEGAS, RV Bt

EemaiL:a_ or-download the docunents by the link provided in the email. My staff is tasked iidithe

download of thie documents thiough the link in the email and saving the documents to our electiduie
files. At that tirie, my staffis supposed to Briug dnything to mi-attention that T need to deal withi uht

away and calendar any relevant dates.
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MOUORMICK, BARBTOW,
SHEPPARD, WAYTE &
CARAUTHLLP
MAY W RUNSET A, SUITE 2%
KR FEAME SEANS

Further, when the e-serve documents were received from Plaintiff on 12/15/1 S,Ms_ﬂan:&rdtt'nm‘ i

 change any calendar entries for dates later t L H : PSP |

- s p sty wd i et B R (e

73 recordinglys-notiingwas-es-thecalendar bevond 12/14/15 to alertme n{\ d
anything-sad- was never told by her staff to deal with anything, The file was never on my :;‘_:daf‘fas a

file assigned to me that needed attention, and therefore, 1 never acted.

| 8.

I have a very active file load at the firm and my practice is u‘alcndar:dri*'.'r_g‘ni and

‘calendar dependent. Because of this, my calendar needs io be kept very accurately for to allow '_f'jo_Fme

i
made no phone call to Plaintif’s counsel to seek a stipulation to sct aside the default once it had Yesn.

to satisfy all of the many case related deadlines for my cases. For the above reasous, 1 did not &ven
recognize this case as one that was assigned to me until Plaintifs Application for Default judgnent

was served on our office. For the same reason, I did not file an answer on behalf of the Deﬁénﬁég:\r, 1

filed, and I did not file a motion to set aside the default closer in time to the filing of the {iﬁﬁm{ g

Fusthet your affiant sayeth not.

‘:sza

20 {1
21]
21l

iy |l before me this &1

SUBSCRIBED A

Yorthy 0008

[ SWORN TO
¥ _day of August, 2016

RUTH E. SABMIENTY
 Notery Public, Stete 3} Beends §
{  Appointmant No, 14336611

NOTARY PUBLIC it and Tor said
County and State

P "My Appt. Expires l!ﬁyé—g‘zs. 2018 §

2

% AeCurry, Esq.
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Electronically Filed
11/7/2017 1:14 PM
Steven D. Grierson

CLERK OF THE COUEl I;
WILLIAM W. McGAHA, ESQ. &;’"‘ '

Nevada Bar #3234

SCHUETZE & McGAHA, P.C.
601 S. Rancho Drive, Suite C-20
Las Vegas, Nevada 89106
(702) 369-3225
wwm@smlviaw.net

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA
MICHAEL STROTHER, CASE NO: A-15-723794
DEPT NO: XXXI
Plaintiffs, PLEASE FILE WITH MASTER
CALENDAR
VS.
DEPARTMENT XXXI
M%NéJOEL GIUTIERIEEZ; anI Individu?jl, OF HEAPING
an ES | through X, inclusive an [ 35
ROE CORPORATIONS | through X, DATE_IVZ8/ 13- TIME. [
inclusive, APPROVED BY____ \ -
Defendants.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER
DENYING DEFENDANT GUTIERREZ'S MOTION TO SET ASIDE DEFAULT

On September 5, 2017 the Motion To Set Aside Default filed by Defendant Gutierrez
was heard, with Plaintiff being represented by William W. McGaha, Esquire and Defendant
being represented by Michael Merritt, Esquire.

The parties motion, opposition and reply briefs were all considered by the Court along
with the arguments of counsel.

Based upon the briefs, the arguments of counsel, the colloquy of the Court with
counsel, and all arguments for and against the Motion to Set Aside Default having been
considered by the Court, the Motion to Set Aside Default is denied based upon the following
findings of fact and conclusions of law:

FACTS REGARDING ENTRY OF DEFAULT

1. A default against Defendant Manuel Gutierrez was entered by the Clerk of the

Court on December 10, 2015.
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2. The insurer for Defendant Gutierrez is American Access Casualty Company.
American Access was placed on notice of the claim by way of letter of representation from the
undersigned on May 13, 2015. Exhibit 1, correspondence to American Access along with
electronic confirmation of communication.

3. American Access acknowledged the letter of representation in it’s letter of May
21, 2105. American Access acknowledged thatit's insured Defendant Gutierrez was involved
in the accident of May 8, 2015. Exhibit 2.

4, On June 2, 2105 American Access sent a letter of denial of liability on behalf
of Defendant Gutierrez. Exhibit 3.

5. The Complaint for personal injury damages was filed with the Clerk of the Eighth
Judicial District Court on August 28, 2015. Exhibit 4.

6. The Summons and Complaint were personally served on Defendant Gutierrez
on September 4, 2015. Exhibit 5.

7. American Access was notified of the service of process of the Complaint upon
Defendant in correspondence, with all pertinent enclosures, dated September 29, 2015.
Exhibit 6.

8. There was no response from American Access to the September 29, 2015
correspondence. Therefore, on November 16, 2015, correspondence was sent again, by
Plaintiff's counsel, to American Access, with all pertinent enclosures, and was confirmed by
electronic confirmation of the facsimile communication. Exhibit 7. In addition to the
Summons and Complaint, the letter to American Access stated that there was an intent to
take default after three days, and a Three Day Notice of Intent to seek Default was also sent.
There was no response from American Access.

9. On December 10, 2015, a default was entered. Exhibit 8.

10.  On December 14, 2015, the staff counsel for American Access wrote to and E-
Served the undersigned, acknowledging that the undersigned represented Plaintiff, and asked

for proof of service, and a copy of the Complaint. Exhibit 9.
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11.  On December 15, Plaintiff's counsel responded to the request of counsel for
American Access by sending through E-Service a copy of the Summons and Complaint, the
Default, and copies of the September 29, 2015 and November 16, 2015 letters to American
Access indicating that their insured had been served. Exhibit 10.

12.  Exhibit 11 is the E-Service confirmation which establishes the service of the
letter to Denise McCurry, Esq., and Ruth Sarmiento on December 15, 2015. Denise McCurry,
Esq., is an in house attorney for American Access which is the company which provided bodily
injury liability insurance on the defendant. Ms. McCurry was retained as counsel to defend the
interests of the defendant. Ruth Sarmiento was a paralegal for Ms. Denise McCurry at that
time. Electronic confirmation shows that Ms. McCurry and Ms. Sarmiento each received and
opened the letter and attachments on December 15, 2015 at 15:24:47 and 11:16:01,
respectively, confirming that both received and affirmatively opened the letter and
attachments, which included the Complaint, Summons, and the Default.

13. No Motion to Set Aside the default was ever filed by Ms. McCurry.

14.  On July 15, 2016, seven months after the Complaint, Summons and Default
were served on Ms. McCurry, the Plaintiff filed a Motion for Default Judgment.

16.  On August 1, 2016, an Opposition To Application For Default Judgment and
Countermotion To Set Aside Default was filed by Michael Merritt, Esquire, of McCormick,
Barstow, Sheppard, Wayte and Carruth LLP. Additionally, a Supplement To Motion To Set
Aside Default was filed on August 24, 2016. The countermotion to set aside the default was
filed seven months and two weeks after the Default was presented to defendant’s counsel,
Denise McCurry, Esquire.

16.  In the Motion to Set Aside, there was no affidavit provided to support the claim
made in the motion that there was good cause for the failure to file an Answer. In the
Countermotion to Set Aside, the defendant admitted in the brief, page 5 lines 3-5, that
counsel should have sought to move to set aside the default, but attributed that to a

calendaring error.
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17.  On August 11, 2016, counsel for the Plaintiff submitted an Opposition to the
Motion to Set Aside. Among the opposition arguments made was that there was no affidavit
in support of the Countermotion to Set Aside and that there was no proof of any calendaring
error.

18. OnAugust 24, 2016 in a Supplement to the original Countermotion to Set Aside,
the affidavit of Denise McCurry, Esq., was submitted in support of the Countermotion to Set
Aside. The affidavit of Ms. McCurry consists of 8 paragraphs and is incorporated as though
set forth fully herein. Ms. McCurry refers to her legal assistant, Aracely Carcia, for whom no
affidavit was ever presented.

19.  Ms. McCurry testified in paragraph 3 of her affidavit:

“When a referred matter arrives, it goes directly to the legal
assistant of the assigned attorney and the file is opened in the
office. Atthattime, all pertinent case deadlines are calendared by
the legal assistant. If any deadlines on the case are pressing,
such as the deadline for the filing of an answer to the complaint,
the deadline and the pleading that must responded to are brought
to the attention of the assigned attorney by the legal assistant
immediately.”

20.  Ms. McCurry further stated in paragraph 4 of her affidavit:

“My legal assistant when this matter was referred to our office was
Aracely Garcia: she is currently no longer employed with our
office. After the file was received from American Access, Ms.
Garcia sent a letter on 12/14/15 to the Plaintiff with lectronic }aﬁ’“—
signature seeking a copy of the summons and corplaint and
service information from Plaintiff. See Exhibit A attached hereto.
| have no personal knowledge regarding when the file arrived at
our office. | did not draft the 12/14/15 letter, it is a form letter
generated by our staff when an assignment is referred to us. At
that time, | had not even seen the file and | did not know | was
assigned the file.”

21. In paragraph 5 of the McCurry affidavit, she admits that her office received
through e-service the summons, complaint and the default all on 12,/15/15/ Ms. McCurry
stated in her sworn affidavit:

“In reviewing this matter later, | discovered that on 12/15/15, | and
my staff were e-served the summons and complaints and the
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default by Plaintiff's counsel. When the e-serve emails come
to us, the addresses for the e-service always include my staff
members as | do not look at emails or download the
documents by the link provided in the email. My staff is tasked
with the download of the documents through the link in the email
and saving the documents to our electronic files. At that time, m
staff is supposed to bring anything to my attention that | need to
deal with right away and calendar any relevant dates.” Bolding
added to the quote.

22.  That the record in this case establishes that Ms. McCurry had actual notice of
the filing of the Default, Complaint and Summons on December 15, 2015 at 15:24:47 and by
Ruth Sarmiento of Ms. McCurry's office at 11:16:01 on December 15, 2015 as well.

23.  That Denise McCurry did not call Plaintiff's counsel to request that the default
be set aside. ThatMs. McCurry did not seek a stipulation to set aside the default and did not
file a motion to set aside the default.

24. That Defendant conceded in his eventual Motion to Set Aside Default at page
5 lines 3-5: With respect to the first consideration, Defendant recognizes that prior counsel
should have sought stipulation to set the default aide and/or filed a motion to set aside the
default.”

25.  That Ms. McCurry in her affidavit showed that she had pattern and practice of
having non-attorney assistants sign letters for her under her name, such as the December 14,
2015 letter which was sent to Plaintiff's counsel. That Ms. McCurry in her affidavit testified that
her legal assistants were charged with signing letters on behalf of Ms. McCurry with no
evidence that the assistants ever consulted with Ms. McCurry about the contents of the letters.

26. That the sworn statement of Ms. McCurry that she does not look at her emails,
as stated in her affidavit, is inconsistent with the electronic e-service evidence that Ms.
McCurry in fact opened, on December 15, 2015 at 15:24:47, the email which transmitted to
her the default to her. That while Ms. McCurry stated in her affidavit that she never opens her
emails, she never established who was the person who opened her emails and there were no

other affidavits submitted to the Court.

Page 5 of 8

000408




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

27.  Thatthere was no actual proof of a calendaring error as this matter came to Ms.
McCurry with a default and that before an answer could be filed the default had to be set aside
by stipulation or by motion to the Court. No affidavit was submitted by any person with
knowledge of such an error and Ms. McCurry did not offer any testimony in her affidavit as to
what was calendared, when it was calendared and why it would have been done in error.

28.  That while Ms. McCurry attempted in her affidavit to divert responsibility to her
staff for responding to the default, specifically Aracely Garcia, there was no affidavit from Ms.
Garcia to provide a record of what Ms. Garcia did on this matter. Moreover there was no
personal knowledge by given by Ms. McCurry to establish that she actually knew what, if
anything, was done by her staff on this file in response to the default.

CONCLUSIONS OF LAW

29. NRCP 55 (c) states: “For good cause shown the court may set aside an entry
of default, and if a judgment by default has been entered, may likewise set it aside in
accordance with Rule 60.”

30. That “good cause” includes mistake, inadvertence, surprise and excusable

neglect as referred to in NRCP 60. Intermountain Lumber & Builders Supply v. Glens Falls

Ins. Co., 83 Nev. 126, 424 P. 2d 884 (1967). That the defendant failed to show that there a
mistake, inadvertence, surprise or excusable neglect as set out in the Finds of Fact above.

31. The Court finds that as a matter of law, based on the affidavit of Ms. McCurry
she knew or should have known of the default which was éent to her and opened by her in
her email. That as a matter of law, the failure to respond to the default, was in this case
inexcusable neglect. That Ms. McCurry has a professional responsibility to read and
understand the contents of materials sent to her through e-service.

32. That as a matter of law, American Access which is the insurer for the defendant
and in-house counsel for the defendant Denise McCurry, Esq., both had actual notice of the

action and the failure to respond is culpable conduct. Direct Mail Specialists, Inc., v. Eclat

Computerized Techs., Inc., 840 F. 2d 685, 690 (9" Cir. 1988).
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33.  That pursuant to Christy v. Carlisle, 94 Nev. 651, 584 P. 2d 687 (1978) thee

Plaintiff is required to provide a Three Day Notice of intent to seek default. That the Plaintiff
did in fact provide such notice, as a matter of law, in that the Notice was provided to the
insurer for the defendant on November 16, 2015, that there was no response from American
Access, and the default was not taken until December 10, 2015.

34. That based upon the above, and with all arguments having been heard and all
briefs for and against the Motion to Set Aside having been considered, the Court finds, based
upon the Findings of Fact and the Conclusions of Law that there is inexcusable neglect in the
failure to seek a set aside of the default in this matter. That this Court therefore denies the
Motion to Set Aside Default. That this Court sets the hearing on the Motion for Default
Judgment on the May of November, 2017 at 10:00 am.

DATED this .5 dayof A Uve ade , 2017.

JOANNA S. KISHNER
BISTRICT COURT JUDGE

S

Approved as to form and content:

McCORMICK, BARSTOW, SHEPPARD,
WAYT/g. CARRUTH

MICHAEL MERRITT, ESQ.
8337 W. Sunset Road Suite 350
Las Vegas, Nevada 89113
Attorneys for Defendant

Submitted by:

Las végas, Nevada ’89106
Attorneys for Petitioners
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CERTIFICATE OF SERVICE

I hereby certify that on this @ day of December, 2017, a true and correct copy of this
completed EXHIBITS IN SUPPORT OF PETITION FOR WRIT OF MANDATE (VOLUME
IT OF II) upon all counsel of record by electronically filing the document using the Nevada Supreme
Court’s electronic filing system. |

I hereby also certify that on this@_“' day of December, 2017, a true and correct copy
of EXHIBITS IN SUPPORT OF PETITION FOR WRIT OF MANDATE (VOLUME II OF
IT) will be served by messenger service by providing it to Junes Legal Service, a professional

messenger service, for service upon:

William W. McGAHA, Esq. Eighth Judicial District Court Clerk
SCHEUTZE & McGAHA, P.C. 200 Lewis Avenue
Attorneys at Law Las Vegas, NV 89155

601 S. Rancho Drive, Suite C-20
Las Vegas, NV 89106

~Krisfin Thomas, an Employeeof

MCCORMICK, BARSTOW, SHEPPARD,
WAYTE & CARRUTH LLP

By




