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CLARK COUNTY, NEVADA TUESDAY, DECEMBER 31, 2013

P R O C E E D I N G S

(PROCEEDINGS BEGAN AT 9:45 A.M.)

THE COURT:  Page 5, Forman versus Canyon Willows.  Do I have all parties

on Case 692099?

MR. BETTINGER:  Your Honor, Kaleb Anderson is not going to be here.    

He and I spoke yesterday, and he represents a defendant that apparently really  

had no involvement in this matter.  So the plaintiff -- we’re going to go ahead and 

do a notice of dismissal.

THE COURT:  Okay.  You’re referencing the other homeowners association?

MR. BETTINGER:  No, I represent the plaintiff.  My name is Robert Bettinger.

THE COURT:  Counsel, I understand.

MR. BETTINGER:  I’m sorry.

THE COURT:  Sorry.  I’m going to let you do your appearances.

When you were saying the party that’s not appearing, representing 

the other homeowners association in which this unit was not even located in, right?

MR. BETTINGER:  Correct.  

THE COURT:  I’ll let you do your appearances and then I’ll let you clarify.

Go ahead.

MR. BETTINGER:  Okay.  Robert Bettinger for the plaintiff; 3384.  

MR. VILKIN:  Good morning, Your Honor.  Richard Vilkin on behalf of

defendants Nevada Association Services and Canyon Willows Trop Owners

Association, which is to be distinguished from Canyon Willow Owners Association,

which my understanding is the latter is not involved in this matter.
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MR. NOGGLE:  Good morning, Your Honor.  Robert Noggle for defendant

Nevada Sandcastles.  And I also have found a return of service in the file that says 

I was served on behalf of the Merrills individually, but I was not authorized to accept

service.  They are the members of Nevada Sandcastles.  

THE COURT:  Okay.  So counsel for plaintiff, the homeowners association

that is not here today, is that the entity that you were referencing that you’re going 

to be dismissing out?

MR. BETTINGER:  That’s correct, Your Honor.  The home is not even in the

territory, you know, that they have, so.

THE COURT:  Okay.  I’d seen that in the papers. 

Okay.  Now, for purposes -- we had continued the hearing today to

allow all parties to file what they needed to file.  I have received the amended reply

that was filed yesterday.  Did everyone have an opportunity to receive the amended

reply?

MR. VILKIN:  Yes, Your Honor.

MR. NOGGLE:  Yes, Your Honor.

THE COURT:  Okay.  So -- 

MR. BETTINGER:  Your Honor, just a little background on that.  We did --  

we tried to file it on the 27th and apparently there was something wrong with the

document that the court system would not accept the filing.  It was a corrupted     

file somehow, so I had to go through some steps to -- and that’s why it got filed

yesterday, so.

THE COURT:  Okay.  I had a full -- I had an opportunity to read it.  I just

wanted to make sure everybody else had it -- 

3

PET022



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. BETTINGER:  Yeah.  

THE COURT:  -- since it was dated the 30th and today is obviously the 31st.

Okay.  So substantively -- counsel, it’s your motion, I’m going to let 

you go ahead.  I understand that there’s a couple of different issues, the first issue

being -- 

MR. BETTINGER:  Standing.

THE COURT:  -- standing of certain of the parties.  And I saw your clarification

in your amended reply.  So regardless of which parties, you still have your Rule 65

burden.  But feel free to address what you wish to address and then we can move

forward.  

MR. BETTINGER:  Thank you, Your Honor.

There’s a saying, qingwa zhi jing (phonetic) and that translates, frog  

in the well.  It’s an ancient Chinese saying and what it means is that when you have

a frog that’s in a well and it looks up, it only sees a little bit of the sky.  And I think

when you look at the motion to dismiss you have a situation that fits perfectly in that

category.  You have an allegation there about mediation, that she did not go through

the mediation process.  But the motion doesn’t clarify that there was a change in 

the law with respect to the mediation, and so the plaintiff actually did not have to   

go through the mediation process.  

Now, that’s just an example here of the frog in the well, but the bigger

picture here is, number one, NAS and Canyon Willows haven’t even been served

yet.  The only real party of interest here with respect to the injunction that we are

seeking is the new owner.  Now, I had some e-mails with Mr. Noggle and was  

under the impression that he did represent Nevada Sandcastles, but I think it is

4
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documented also that we did serve Nevada Sandcastles through its resident agent. 

Now, the reply, though, went to Mr. Noggle.

So with respect to standing, nobody here has standing except the new

owner.  This injunction is being sought against the new owner.  We have an issue

here with respect to title.  And you go back to Property 101, you have title, but you

have legal title and you have equitable title.  And it’s the plaintiff’s assertion that

equitable title is not transferred.  It’s not transferred with the sale.  And in addition,

you’ve got Bergenfield now, the June case from the Nevada Supreme Court which

clarifies that you have a trustee and you have a lender and they’ve got to be the

same.  They’ve got to be the same.  It’s got to be in a joined entity.  There’s two

separate entities here.  You’ve got Bank of America and then you’ve got this

PRLAP, Inc.  What is the relationship there between BofA?  Maybe it’s a subsidiary

but it’s still a separate entity.  So even under Bergenfield we’ve got a non-judicial

foreclosure sale that is not allowed by Bergenfield. 

So number one, standing.  The only defendant that has standing here

are the new owners, Nevada Sandcastles, because they’re the ones who would be

selling the home or evicting the tenant, the plaintiff, who incidently has been current

on her payments.  She was current on her mortgage payments.  And we believe that

monies for the HOA may actually have been withheld by the lender.  We don’t know,

but we do feel that that may be the case, and those HOA monies should go to the

HOA and they didn’t do it.  I think that was Ocwen (phonetic).  So, but -- 

THE COURT:  You don’t have the bank.  Just for clarity purposes, because

the issue here is with regards to the scope of what you’re seeking as well as who

are the parties and the standing issue.  When I look at the caption, I don’t see -- 
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MR. BETTINGER:  The bank.

THE COURT:  -- the bank named.  

MR. BETTINGER:  That’s coming, Your Honor.  

THE COURT:  But currently as the case is sitting before me right now, the

bank is not named.  Is that correct?

MR. BETTINGER:  That’s correct.

THE COURT:  Okay, thank you.  Please proceed.

MR. BETTINGER:  I think that’s -- you know, the other defendants, as it

stands right now, have no standing.  Now, they may be served in the future and

that’s at the prerogative of the plaintiff whether the plaintiff wants to proceed and

prosecute against those other two entities.  But for the new owner we’ll concede,

you know, they have standing.  

Now, being that you have Bergenfield, the plaintiff is likely to prevail 

on the merits of the action, and the controlling authority for that is Bergenfield. 

When the deed of trust and promissory note have been severed as applicable

herein, the instruments must be reunited -- reunified -- I’m sorry -- to establish the

proper authority to participate in the FMP.  

Now, plaintiff alleged in her complaint the non-judicial foreclosure 

upon her residential property was unlawful, and as such, viewed in the light most

favorable to the plaintiff, as articulated by the Nevada Supreme Court, the

allegations contained within the complaint have already been deemed as a matter  

of law to be true, correct, accurate and proven, and foreclosure upon Ms. Forman’s

residential property was unlawful.  

Moreover, I want to point out something here, Your Honor.  Defendant

6
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new owners joined with the opposition to the motion to dismiss.  First of all, the 

party that drew up the motion to -- the opposition and the motion to dismiss has no

standing.  So you’ve got an owner, the one who had the standing, they didn’t even

really respond, they just joined in.  It should have been that maybe they would do

the opposition and maybe a motion to dismiss and the other parties would join in. 

But here we have a situation where the new owners did not even file an opposition. 

Yes, they joined, but they joined in an opposition filed by a party that has no

standing.  And we would ask that the Court strike that opposition and motion to

dismiss also.

Now, the plaintiff was exempt from the FMP because of lack of unity 

of interest held in one current holder at the time of foreclosure.  You’ve got a

security interest, deed of trust, equals exemption from the EMC.  That’s in our

amended reply.  I addressed that.

Once again, defendant’s motion, who hasn’t been served and may or

may not be a defendant, that motion should be stricken -- I mean, that opposition

should be stricken.  Now, Your Honor, I will save for rebuttal.  Thank you.

THE COURT:  Thank you.

Counsel, in whichever order you wish, and please address both aspects. 

Thank you so very much.  

MR. VILKIN:  Thank you, Your Honor.

Just by way of getting the facts straight, Mr. Bettinger told this Court

repeatedly that we weren’t served.  Well, we were served.  What we were served

with was the motion for preliminary injunction.  And I have here the affidavits of

service that Mr. Bettinger filed with the court on December 5th, 2013, showing that

7
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both of my clients, Nevada Association Services, Inc. and Canyon Willow Trop

Owners Association were served with the ex-parte emergency motion for preliminary

injunctive relief and for an order shortening time.  He is correct to the extent we

weren’t served with the summons and complaint.  However, I, as counsel for these

two parties, when I get a motion for preliminary injunction that I’ve been formally

served with and the motion -- and I’m sure the Court is aware of this, having looked

at the motion -- does not specify which of the defendants the motion is against.      

In fact, if one reads the motion, it’s against all defendants.  He uses the word

defendants and conspirators and he doesn’t leave out Nevada Association Services

or the HOA.  And so you can bet your bottom dollar, Your Honor, if we had not

responded to this Mr. Bettinger would be asking for an injunction here as wide in

scope as possible to be applied against us because he served us with the motion.

Secondly, the fact that we haven’t been served with the summons  

and complaint does not prevent us from making an appearance in this case and

submitting to the jurisdiction of the Court, which is the test and exactly what we  

have done.  We don’t have to wait to be served with a summons and complaint.  

We can appear in the case and indicate our intent to be bound by the jurisdiction of

the Court, and that’s exactly what we did by filing papers and appearing at the last

hearing and appearing in this hearing.  This whole argument of standing indicates  

a lack of understanding of what standing is, because standing applies to plaintiff. 

Does the plaintiff have a case or controversy that the Court is going to recognize

can be adjudicated?  When a defendant is responding to a complaint, the issue is

has the plaintiff properly alleged a cause of action that can be adjudicated against

that defendant.  Standing has no relevance or application to a defendant.  

8
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Mr. Bettinger is trying -- What really happened here, Your Honor, is

that Mr. Bettinger served us with the motion, hoping to get as broad an injunction  

as possible against my two clients.  And then when we did the opposition and he

saw the motion to dismiss and he saw there was a provision for attorney’s fees, 

he’s now trying to back-pedal and say, oh, we didn’t really serve them.  Well, they

did serve us, and any prudent attorney would have responded to being served with 

a motion for preliminary injunction.  

Now, there’s a couple other monumental errors of law that Mr.

Bettinger is arguing here.  The first and most obvious is this Bergenfield case.    

The Bergenfield case involves foreclosure on a deed of trust by a bank under    

NRS 107 and the Foreclosure Mediation Program.  That has no application to      

the case at bar.  What we’re dealing with in the case at bar, and we know that

because Mr. Bettinger alleged it himself in paragraphs 12, 13 and 14 of the

complaint, is that this was an HOA lien that was foreclosed upon.  

The Foreclosure Mediation Program -- When we made our counter-

motion to dismiss, we made it pursuant to NRS 38.300, which says that if you    

have a dispute involving the application, interpretation or enforcement of CC&R’s,  

as interpreted by the Nevada Supreme Court, the statutes governing residential

property and homeowners associations, NRS 116, those matters must first go to

mediation or arbitration under the Nevada Real Estate Division.  That’s an apple;  

Mr. Bettinger is arguing about an orange involving the Foreclosure Mediation

Program, which is a pre-foreclosure remedy that a homeowner has when the bank

seems or the bank attempts to foreclose on a first deed of trust.  We have no first

deed of trust in this case and we have no promissory note.  The only thing alleged  

9
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in the complaint is that it was an HOA foreclosure on an HOA lien.  So I don’t even

know how he can make that argument.  It has no application to the facts of this case. 

 And in our opposition, Your Honor, in our motion to dismiss that we

made pursuant to NRS 38.300, Mr. Bettinger had that spelled out for him in the

motion.  He did not mention it in his opposition.  He totally ignored NRS 38.300,     

et seq.  He could have made arguments as to why that statute didn’t apply.  He

chose to argue that somehow this had something to do with a deed of trust and a

promissory note under the Foreclosure Mediation Program.  So he was fully aware

of what the basis for our motion to dismiss was and he chose not to respond to it. 

He literally didn’t mention it and the only authority he cited to support his position

was Bergenfield, and Bergenfield involves foreclosure by a bank on a deed of trust

and promissory note, which has no application.  And as the Court pointed out

earlier, the bank is not even a party to this case.  And if you look at the allegations,

thirteen, fourteen and fifteen of the complaint, Mr. Bettinger makes clear that this

was an HOA lien that was foreclosed upon.

Your Honor, I’ll stop there.  Thank you.  

MR. NOGGLE:  Your Honor, one additional point on the mediation program. 

HOA foreclosures are not eligible for the Nevada Foreclosure Mediation Program.

I think plaintiff’s motion to strike our participation, Nevada Sandcastles’

participation in the opposition has nothing to do with standing.  We joined in the

reply in opposition and I think it speaks for itself.  One of the questions here is -- 

one procedural point.  Everything that the plaintiff is alleging and setting forth as to

the sequence of events here is not based on a declaration from anyone who has

first-hand personal knowledge.  The only declaration has been signed by plaintiff’s

10
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attorney.  And I checked the court file.  Since we have not been served with a

summons and complaint, there is no verification with the complaint.  So everything

we’re talking about today is not based on anyone’s personal knowledge on the

plaintiff’s side.

The question about the merits and is the plaintiff likely to prevail,

Nevada Sandcastles bought this property at a duly conducted HOA foreclosure 

sale.  And there are affidavits; a copy of the deed.  The plaintiff’s case against the

defendant is that the defendant participated in a wrongful foreclosure and also --

that was the first claim for relief and then the third claim for relief was quiet title

based on a voidable transaction.  And these are broad-based allegations.  I think it’s

premature to make a determination that the plaintiff is likely to prevail on these two

points as it concerns Nevada Sandcastles.  There’s no evidence to that.  But to the

extent the plaintiff is entitled to make the case, it’s going to be a heavily -- it’s going

to be fact oriented, and there isn’t enough evidence here to show that any of these

allegations are supported by any facts at this point.  

THE COURT:  Okay.  Response, counsel?

MR. BETTINGER:  Your Honor, I can give the Court a reference.  There’s  

an article by a Matthew J. or Matthew I. Hall, “Standing of Intervenor Defendants in

Public Law Litigation,” and in there it talks about, you know, that Article 3 standing 

is ordinarily regarded as a jurisdictional question that turns on the nature of the

plaintiff’s personal stake in the outcome of the case, as Mr. Vilkin mentioned.  But

largely overlooked in both case law and scholarship about standing is the fact that

the defendants must also have standing.  So again l go back, they have not been

served.  

11
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Now, Mr. Vilkin points out that we went ahead and served him, his  

two clients, and that was by order of the Court.  We did that by order of the Court. 

So I just wanted to clarify that for the record.

Now, if the Court wants to rule that these defendants have standing,

then we would ask that with respect to NAS that there be a prohibition on conducting

any non-judicial foreclosures which are the result of the exercise of power to sell,  

as found in any deed of trust, for a period of at least 125 days.  And we would ask

that they be ordered to provide the Court with an accounting of all such non-judicial

foreclosures conducted from 2012 through the present time with specific clear

reporting of what number of said non-judicial foreclosures have been conducted

when the two interests, security agreement mortgage and the deed of trust were  

not unified.  And we would ask a prohibition on defendant NAS, their agents or

assignees or anyone working with defendant NAS are prohibited, restrained and

enjoined from taking any action to initiate sale, transfer and/or convey any property

subject eligible and/or authorized for a non-judicial foreclosure for a period of at

least 125 days.  

And against the HOA we would ask, if the Court is going to grant them

standing, we would ask a prohibition on the initiation of any non-judicial foreclosures

which are the result of the exercise of power which shall be found in any deed of

trust for a period of at least 125 days.  We provide the Court -- we ask that the Court

order that they provide an accounting of all such non-judicial foreclosures conducted

from 2012 through to the current, with specific, clear reporting of what number of

said non-judicial foreclosures have been conducted when the two interests have not

been united or unified, the agreement mortgage and the deed of trust.  

12
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Remember, we’ve got legal title and we’ve got equitable title.  And      

if you look at the language in 116, you’re going to find that there’s no provision in

there for transfer of equitable title.  What the HOA is doing is they’re selling a piece

of paper.  That’s what they’re doing.  Again, back to the frog in the well.  Is it just 

that much of the sky or is there a bigger picture here?  What’s really going on here?  

Prohibition on the defendant.  We would also ask that there be a

prohibition on defendant HOA, their agents, assignees, or anyone working with the

defendant HOA that they be restrained, prohibited, enjoined from taking any action

to initiate sale, and/or convey any property subject eligible and/or authorize non-

judicial foreclosure for a period of 125 days and prohibition on them, the same, their

agents, their assignees, working with the defendant NAS, prohibit -- and the HOA --

prohibited, restrained, enjoined from taking any action to initiate sale, transfer and/or

convey any interest and/or property interest in said HOA’s ownership interest which

are part of any ownership interest in said HOA for a period of 125 days.  

Your Honor, if you step back and look at this whole picture, this is a

travesty.  It’s a tragedy.  You’ve got homeowners who are losing their homes.  Many

of them are foreigners who think that their homeowner association dues were being

taken out with the mortgage payment.  We don’t know.  I mean, the bigger picture

here, Your Honor, is people are getting hurt.  You’ve got these organizations --

Plaintiff’s ex-husband went to that auction.  He went to the auction ready to bid on

the home and he was -- they wouldn’t let him in.  They wouldn’t let him in.  So is it

really a duly authorized auction, public auction conducted?  And Your Honor, when

you have unclean hands handling the title, it’s impossible to transfer a title that’s

going to be cleaner than the unclean hands that handled that title.  

13
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And for this reason and a light most favorable to the plaintiff, we would

ask that the injunction ensue.   If it’s going to be that there’s no standing for the

other defendants, we would ask that the injunction be limited to the new owners.  

On the other hand, if the Court is going to grant standing to the other defendants,

even though they haven’t been served with the complaint and summons, that those 

-- we request those particulars with respect to an injunction against them.  They

want standing, right?  They should get standing if they want it with those particulars.  

Thank you.

THE COURT:  Thank you so much.

Since you did have a countermotion to dismiss, you do get brief

responses to some other matters as well, okay.

MR. VILKIN:  I’m sorry, Your Honor?

THE COURT:  Normally I would do motion, opposition, reply, but you had     

a countermotion to dismiss, so I’m giving you -- 

MR. VILKIN:  You want me to address that?

THE COURT:  If you wish to address anything -- 

MR. VILKIN:  Okay.

THE COURT:  -- you get an opportunity also to speak because you have      

a countermotion.

MR. VILKIN:  Okay.  

THE COURT:  If you don’t have anything to state -- 

MR. VILKIN:  Let me -- 

THE COURT:  -- then that’s fine as well.

MR. VILKIN:  Unfortunately I do, Your Honor.  I’ll make it brief, though, okay.
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Mr. Bettinger cites some supposed authority to this Court about standing.  He

doesn’t give us the citation in his article, what state it’s in or anything like that.  But

what I did catch from what he said was it concerned intervenor defendants.  And the

article admits, according to his own quotation, that normally standing is a plaintiff’s

issue.  Intervenor defendants, I suspect, involved a situation where parties were

attempting to intervene as defendants to affirmatively make a claim and therefore

were in the shoes of a plaintiff and the rules of standing would therefore apply.  But

since there is no citation or anything, and I haven’t had a chance to look at it, he’s

admitting that normally standing is a plaintiff’s issue.

Second, with regard to his new request that the injunction apply to all

foreclosures that NAS and the HOA conducted over a period of time back to 2012,  

I object to that in the most strenuous terms.  That is a totally new claim that is not  

in his motion papers.  I haven’t had a chance to see it.  He just -- Mr. Bettinger just

read it to the Court.  And it would be -- he knows it’s improper to make that claim   

at this point without having put it in his motion.

With regard to the motion for an injunction, it seems like at the

conclusion of his comments he’s arguing to the Court that in order to determine

whether an injunction should issue this Court should accept the facts as pled in      

a light most favorable to the plaintiff.  Well, that clearly is not the standard for an

injunction.  That’s the standard for a motion to dismiss where the Court accepts    

all the allegations as true and determines whether a cause of action has been

adequately pled.  For an injunction he has to show a reasonable probability of

success on the merits, and there’s no admissible evidence before the Court to      

do that.  There’s no affidavit or declaration from his client.  There’s no affidavit       
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or declaration from his client’s ex-husband as to what happened when he went to

the sale.  All there is is Mr. Bettinger’s conculsory hearsay affidavit where he has  

no personal knowledge of what happened, and therefore there’s no admissible

evidence before the Court that would give a basis to issue an injunction.

With regard to my countermotion, I did mention it in my earlier

comments but I’ll mention again that motion was made pursuant to NRS 38.300. 

And what we did in our motion is we laid out for the Court what the factual

allegations in the complaint are and we accept them as true, as we must, and we

showed the Court how all of those involve wrongful foreclosure allegations in one

form or another and violating -- involving violations or alleged violations of the

CC&R’s; NRS 116.  And the Supreme Court of Nevada in the McKnight case, which

we attached, made clear that all those types of causes of action are to be dismissed

because they have to go to mediation or arbitration first before the Nevada Real

Estate Division.  

The one exception is a quiet title action, and Mr. Bettinger has alleged

quiet title.  The reason quiet title does not apply to my clients is because quiet title is

a statutory cause of action, NRS 40.010, and it says that parties who have adverse

claims, not former claims or used to have a claim but claims, are proper parties in  

a quiet title action.  In this case it’s clear from plaintiff’s own allegations that this

foreclosure has occurred, it’s over with.  The lien was satisfied.  He attached the

foreclosure deed which makes all of this clear.  And so my clients are not proper

parties to a quiet title.  They have no current claim to the property.  And so it’s

improper to force them into a cause of action where the Court has to determine

amongst present and current competing claims to property, and that’s why quiet title
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should not survive against my clients.

MR. BETTINGER:  Your Honor, I’m going to object to the remarks, and the

basis for that is that this rebuttal is going way beyond what my comments were

about.

THE COURT:  But is in their -- it’s in their motion, so -- 

MR. BETTINGER:  That’s correct, but they had a chance to address that, so.

MR. VILKIN:  I’ll submit, Your Honor.

THE COURT:  Okay.  Counsel?

MR. BETTINGER:  Your Honor -- 

THE COURT:  I was -- 

MR. BETTINGER:  Oh, I’m sorry.  

THE COURT:  Let me just ask -- 

MR. BETTINGER:  I’m sorry.

THE COURT:  -- defense counsel, you’ve joined in it, is there any final

words?  If not, the Court is going to make a ruling.

MR. NOGGLE:  Your Honor, I’m lost with the equitable title argument.  This 

is an issue of legal title.  On occasion equitable title can be argued in very specific

situations, but not in this one.  And really, in sum and substance as far as my client,

the winning bidder at the HOA foreclosure sale, plaintiff is now seeking to deprive

them of the economic benefits of the property which they own, without any chance

of success on the merits.

THE COURT:  Okay.  The Court has to look at this -- I’ve got two different

motions before me.  I’ve allowed each side -- in fairness, I’ve allowed each side     

to go back and forth.  You got your final word on your motion; you got the final  
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word  on your motion, okay, so the Court needs to make a ruling at this juncture. 

Okay?

MR. BETTINGER:  Okay.  Your Honor, I do have a copy of the deed of trust. 

Do you want a copy of that?

THE COURT:  I don’t think the deed of trust is -- Well, since it wasn’t in the

file provided to the Court, the Court shouldn’t review it anyway, but I don’t think the

deed of trust is being disputed in this matter.  And I’m looking at this -- first I have to

look at the first motion under Rule 65 and it’s simple under 65, temporary restraining

order.  I’m going to quote specifically from the statute.  “Temporary Restraining

Order.  A temporary restraining order may be granted without written or oral” -- okay,

“only if it clearly appears from specific facts shown by affidavit or by the verified

complaint that immediate and irreparable injury, loss or damage will result.”  Okay. 

And you have to -- that’s for an ex-parte.  Obviously I set this for hearing because    

I found it appropriate that the parties should all be noticed and come in and have     

a full opportunity to insure that each of the arguments could be raised.  

When you look at a temporary restraining order -- and this is done 

both as a temporary restraining order and as a preliminary injunction -- the first

factor the Court looks at is likelihood of success on the merits.  The Court does not

find that that prong can be met at this juncture.  The Court hasn’t found, nor was it

provided to the Court, and after allowing briefing, supplemental briefing, continuing

the argument to today to give everyone a full opportunity, there is still no evidence

brought forth to this Court that would show a likelihood of success on the merits. 

There’s not even an affidavit of any first-hand knowledge of the events that

happened.  
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The Court has individualized concern when I look at the complaint as 

it currently stands, it does not mention the bank.  However, brought up during oral

argument was that the bank may have tendered some of these HOA fees.  Brought

it for the first time during oral argument, the Court can’t really consider it.  But even 

if I were to consider that, I have no -- I can’t consider it for the independent reason

there’s no evidentiary basis to support that.  And the only thing that really tells me  

is that I have an indispensable party that hasn’t yet been named, which presents    

a different challenge.  

But I can’t grant a broad-based injunction -- Let me be clear on one

point here.  The Court is only looking at Laura Forman versus the parties in this

caption.  The Court is in no way nor does it have the jurisdiction to enter any

injunction as to all aspects that have happened since 2012 with regards to the 

HOA, NAS, etcetera, and so I can’t do that.  I am not doing that.  I am only looking

for my analysis with the case specifically before me.  And the case specifically

before me is Ms. Forman’s specific facts alleged in the complaint presented to this

Court; no other complaints that haven’t yet been filed, no parties that haven’t yet

been named, no allegations that haven’t yet been stated, nor any other claims as to

any other non-judicial foreclosures that have or have not happened with respect to

NAS or the HOA.  That’s not before me.  Laura Forman, this case, is before me with

the named defendants.  And that’s the standard I am looking at with relationship    

to all the motions before me, meaning both of them, the injunctive relief request,

both the TRO and the preliminary injunction, as well as the motion to dismiss and

obviously the joinders thereto.  

So with that clarification, looking back at the temporary restraining
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order, likelihood of success on the merits, as the Court stated I have no admissible

evidence to show that there would be a likelihood of success on the merits in the

underlying claim.  Specifically looking at the NAS and the HOA, when I look at the

quiet title claim, I don’t have any assertions that they’re even asserting title.  The

only title that’s being asserted is by Sandcastle and the individual members of

Sandcastle.  And I’m short-circuiting, I’m not calling it LLC, but you know what         

I mean.  So there can’t be a likelihood of success on the merits on that.

When I’m looking at the other claims which -- the wrongful foreclosure,

the violation of the Consumer Protection Act, slander of credit, intentional and

negligent infliction of emotional distress, etcetera, I haven’t seen any evidence to

support those that would show that there’s a likelihood of success on the merits at

this juncture.  I’m only looking at the injunctive relief.  I’m not pre-ruling on any other

aspects that may come before me after discovery, etcetera, potentially, depending

on my ruling in the next stage, but with regards to that. 

Then I look at the irreparable harm.  I look at the irreparable harm     

at this juncture, at least what is stated, there’s two aspects of the irreparable harm. 

The first aspect is presumably that the house can be sold, but the house has

already been sold, so the Court can’t find that there’s irreparable harm.  I do look -- 

I do appreciate the uniqueness of a particular individualized dwelling and that that

could be irreparable harm, but in this case the unit has already been sold, so I can’t

say that the harm -- that the person is going to have the unit sold.

So then I look at the second aspect of irreparable harm.  The second

aspect raised in the papers is that -- at least from what the papers have stated is

that Ms. Forman still lives in the home and has not yet been evicted from the home. 
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And so then I look at the aspect of eviction and whether or not the eviction will be

irreparable harm.  What I don’t have at this juncture -- that issue really goes before

the justice court.  I don’t have anything before me about whether or not eviction

proceedings have been initiated in justice court, and that’s where they would go. 

They wouldn’t come here to district court.  If they had been, I don’t have anything

about any supersedeas bonds.  I mean, I’ve got so many steps that have not been

brought to my knowledge, okay, so I can’t say that there would be irreparable harm. 

And the Court is not in any way saying that a home is not unique,

because a home is unique and could be the basis of irreparable harm.  But since 

the unit has been sold and I have no basis or anyone telling me that any eviction

proceedings have commenced, I don’t have any basis of any irreparable harm,

okay.  And I would have questions about potentially the jurisdiction of the eviction

because I don’t have anything that would take the pure eviction aspect, which would

be in justice court, not here.  Now, there are certain aspects that injunctive relief 

can come before this Court, but without any statement that there is any eviction

proceedings or anything happening currently with the home, I don’t have any

information that would provide the basis of irreparable harm to grant the emergency

relief that is sought.

When I look at the aspects -- the foreclosure mediation is a red

herring.  The bank is not -- The reason why I asked the question about the bank is

the bank -- it’s a foreclosure mediation and that particular case deals with whether or

not a bank can proceed to non-judicially foreclose.  A bank relating to a promissory

note and a deed of trust, not at issue here, whether a bank can do it when they  

only have one-half of it, whether or not they can get the certificate for foreclosure
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mediation.  That’s a red herring in this case.  This isn’t -- nobody here -- there’s no

bank in the pleadings and I confirmed with all the parties that it’s not a typo, that   

it’s not there, it doesn’t exist yet.  Maybe it might exist down the road, but it doesn’t 

exist here.  So foreclosure mediation is not the appropriate aspect and that case

cited by plaintiffs would be inapplicable.

Rule 38 aspects and whether or not this should all be going to the

Nevada Real Estate Division, I’m going to address when I get to the motion to

dismiss in just a second, but that is the correct legal analysis based on the parties

that are currently in this case with the claims currently asserted therein.  

So the motion for a temporary restraining order and preliminary

injunction would be denied.  It does not meet the prongs.  I have to look at public

interest.  The public interest here really is split, as it is in all these type of cases. 

There’s public interest for an individual not losing his or her home, and you compare

that with the public interest of insuring that homes and that there is other individuals

who bought the home.  I don’t have any information or evidence here to show that

this is not a bona fide purchaser, you know, and looking at the 116 and the 107

analysis with that.  So without that avenue, I really would find if I look at the public

interest it would be somewhat split.  Once again, I don’t have enough information

presented to me to meet the hurdle that plaintiff would need to tie that factor into it.

So the injunctive relief would be denied.  

The next portion, the Court has to look at the motion to dismiss.  I’m

going to have to look at the motion to dismiss in its entirety and then the individual

claims.  Looking at its entirety that the entire case really should go to the Real

Estate Division, I’m looking first at the NAS and homeowners association and then  
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I need to get to Sandcastle because the -- although there is a joinder, the assertions

are somewhat different because the legal analysis is different depending on which

party we’re looking at from a defendant standpoint.  

The Court then looks at Buzz Stew.  Buzz Stew -- we’re not Twombly

here in the state courts, and so I have to look at the standard for a motion to dismiss. 

When I look at these claims, looking at first the NAS/HOA aspect of it, I don’t see

how the quiet title claim can survive against NAS and the HOA because there is     

no assertion even in the complaint that they are asserting any title.  The allegations

are with regards to NAS and the HOA -- I’m going to say this more succinctly, it   

was phrased better in the pleadings, is that pretty much they were a pass-through,

that they were the vehicle that got it from person one to person two.  And I’m using

person, even though obviously it’s an LLC, I’m just using it in a generic term.  So

there is no allegation in the complaint that NAS or the HOA is asserting title to the

property, and so the quiet title claim would not survive with regard to those entities. 

However, the Court is going to give leave to amend in that regard because of the 

way that the complaint is phrased, and combining with the various defendants and 

the assertions, I want to insure that that’s clearly articulated with regards to those

claims, but at least as asserted it would not survive.  And so I would grant leave to

amend with the quiet title.

With regards to the remaining, violation of Consumer Protection Act,

slander of credit, intenitional and negligent infliction of emotional distress, the Court

is cognizant that these could potentially under McKnight go to the mandatory

process of the Real Estate Division.  However, there has been an inconsistency 

with Nevada Supreme Court cases on specifically which particular claims would go
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and how they would be -- the precedent does not clearly state that these claims     

as specifically alleged would fall within that rubric of NRS 38.  So looking at a    

Buzz Stew analysis and assuming the allegations as true, the Court would not at 

this juncture -- I think the Real Estate Division probably is the proper place, but I

think the complaint really is vague enough in the way that the claims are pled that

they wouldn’t fall under the mandatory requirement that they go through the 38

process, NRS 38 process.  So at least right now with the way it’s currently phrased

in a motion to dismiss, the Court would find that those would be denied without

prejudice, the motion to dismiss with regards to those remaining claims.

Looking at the joinder, the joinder with regards to the quiet title action,

the Sandcastle defendants are specifically asserting title, so obviously the motion  

to dismiss under Buzz Stew would remain, so that one would be denied.  And for 

the same reasoning with regards to the NRS 38 claim, if you’re looking at it as a

pass-through defendant, I don’t think that at this juncture that that would -- that

there’s no instance in which plaintiff could not survive and have claims against the

Sandcastle defendants.  So I would deny in its entirety the motion to dismiss joinder

with regards to the Sandcastle defendants without prejudice.  

Now, I will tell you this was a close call for the Court really with regards

to some of the other allegations, particularly with the NAS, but because of the way

the complaint was read and because McKnight doesn’t on all fours specifically

address each and every one of these claims and you have to make a determination,

which I can’t make at this juncture, they are surviving at this stage.  

Now, when I look at the request for attorney’s fees and costs, in light 

of the Court’s ruling the Court wouldn’t find that it’s appropriate to grant attorney’s
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fees and costs and so would deny it at this juncture.  

I am going to caution, though, that we need to get this case tightened

up so that we understand clearly what actual claims are being asserted against

which defendants to allow this Court to make appropriate determinations with any

other motions that may come before me down the road, okay.  

I think that with regards to the aspect of the standing aspect, the

defendants are subject to the very claims set forth in the complaint.  They are

subject to the very assertions with regard to the underlying injunctive relief.  They

clearly have a right to submit to the jurisdiction of this Court and defend.  In fact,   

as you probably know, you can technically file an injunction before a complaint and

have that before you even have a complaint.  So the fact that they’re not served

does not impact any standing.  The Court is not going to strike any pleadings and

wouldn’t find it appropriate to strike any pleadings.  And the Court also is not going

to strike the supplemental reply, although it appreciates the fact of how it got here

and so the fact it was a supplemental pleading usually it will get rejected because

there’s no right to a supplemental reply.  But the Court found it was appropriate to

take all the pleadings into consideration in making its ruling to insure that all matters

were fully addressed, and so it did do so.

I think I’ve taken care of the various things that have come up in the

hearing, as well as the various pleadings.  Does anyone need any further -- 

MR. VILKIN:  Your Honor, if I may ask for clarification?

THE COURT:  Of course.

MR. VILKIN:  If I understand the Court’s ruling at this point, the Court is

saying that the first, second, fourth, fifth, sixth and seventh causes of action, that
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none of those qualify under McKnight and they all survive.  Is that correct?  Even 

the wrongful foreclosure?  

THE COURT:  I am saying with the way that these are pled, and I have to

look at the underlying pleadings rather than labeling of titles within the causes of

action, that they are pled in a manner that’s unclear specifically who they are pled 

as to and it’s unclear, specifically the allegations set forth therein.  So I would not

see that they would fall directly under McKnight.  Now -- 

MR. VILKIN:  Is the Court asking the plaintiff’s -- are going to require the

plaintiff’s attorney to amend?

THE COURT:  I am -- with the lack of clarity I think amendment would be

appropriate so that the Court can make more well-reasoned rulings.  However, in

the way I phrased it as a denial without prejudice, rather than granting it with leave

to amend, technically I’m not ordering you to, but I am strongly saying the way it’s

currently pled is going to raise issues down the road from a procedural standpoint  

in subsequent motions that could happen.  When I look at the way that it is done

currently, it causes the questions with regards to the NRS 38.  And like I said, it  

was a very, very close call.  Going for lack of clarity, I think it meets the minimum

requirements of Buzz Stew, but at the same time I can see subsequent motions

coming before me in the more fully briefed issues on those claims, and in light of

those motions I would caution, take a look at the complaint; certain of the aspects

and guidance.

MR. VILKIN:  By way of clarification, is the Court saying that if he does not

amend the complaint we can renew our motion to dismiss for failure to submit to

NRED arbitration?
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THE COURT:  Since NRS -- since I denied it without prejudice, you more

than have a right to re-submit it or ask for reconsideration or anything that either

side deems would be appropriate for this Court to do so.

MR. VILKIN:  And -- 

THE COURT:  But I am taking into light when I look at the complaint that

there was a statement that there’s also going to be further amendments done to

include other parties and allegations.  And when I look at the way that this was pled,

that’s where I think it’s a very close call whether it directly goes under McKnight     

or not.  

MR. VILKIN:  Your Honor, is the Court establishing a deadline for Mr.

Bettinger to amend the complaint, or is this an open -- 

THE COURT:  No, he has the standard amount of days because I gave leave

to amend with regards to the quiet title.

MR. VILKIN:  Is it twenty days?

THE COURT:  It’s the standard amount of days and then it would come back.

MR. VILKIN:  Okay.

THE COURT:  And the Court is cognizant of how this came up in its OST

fashion and how things got pled and various joinders in making its ruling.  

So at this juncture I do need to ask for preparation of the order.  Since

I denied the injunctive relief and granted in part and denied in part the motion to

dismiss and the joinder thereto, I normally would ask defense counsel, one of you 

all to prepare the order and circulate it to the rest of the parties.

MR. VILKIN:  I’d be happy to do that and I will run it by -- Do you want all

other counsel to sign it as well?
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THE COURT:  I do ask that all parties be given the opportunity to sign it.      

If someone doesn’t get back to another party or refuses to sign it, then I just need

some notification thereon so that the Court can review the order for that compliance

with 7.21.  

January 17th is my chambers calendar date that we’ve been giving

people.  Does that give everyone enough time, in light of the finishing up of the

holidays, to get the order circulated and prepared -- provided back to the Court?

MR. VILKIN:  You want it submitted to the Court by the 17th.  Okay.

THE COURT:  As you know, EDCR 7.21 is ten days.  What I try and give

counsel is I try and trigger it the next Friday on my chambers calendar after that ten

days so that people have some additional time.  But at the same time we’re tracking

orders, particularly in a case such as this where there may be future motion practice.

In order for the future motion practice to take place you have to have an order in the

first place, or if people have other questions or clarifications, so.

MR. VILKIN:  Okay.  Thank you, Your Honor.

MR. BETTINGER:  Your Honor -- 

THE COURT:  Yes?

MR. BETTINGER:  -- clarification again?  

THE COURT:  Of course.

MR. BETTINGER:  The Court is going to have the counsel for NAS and the

HOA draft the proposed order, correct?

THE COURT:  Yes, because they were the prevailing party.  They objected  

to -- I denied your injunctive relief for the reasons stated, incorporating the various

reasons set forth in the pleadings and in the record, not fully detailed, obviously,    
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in my summary.  I granted in part and denied in part the motion to dismiss, and I

denied the joinder thereto for the reasons stated, but I denied it without prejudice   

to the past I did and with leave to amend to the one I did, so they would be the

prevailing party.  Custom and practice is asking the prevailing party to prepare     

the order unless there is some objection thereto or some agreement by the parties

to do something differently.  

MR. VILKIN:  But it’s going to be prepared with a signature box for you,     

Mr. Bettinger.

THE COURT:  Right.  Right.  Everyone -- 

MR. BETTINGER:  Plaintiff would ask that plaintiffs be allowed to prepare 

the order regarding the denial of the motion to dismiss.

THE COURT:  Since it was granted in part and denied in part, I generally  

ask the defense counsel.  If it was denied in its entirety, then I would have asked

plaintiff’s counsel.  Unless there is some reason, since it will be fully circulated and

the Court will only review it after its been fully circulated, I think that provides all

parties an opportunity to review it.  And obviously if there is some disagreement, 

you know, and you need some further action with regards to that, the Court will take

it up at that juncture, but usually this has been an effective, consistent manner.

MR. VILKIN:  Your Honor, just because there is an ambiguity in my mind,    

is the Court saying twenty days?  Because when I said twenty days, the Court said

the standard time.  

THE COURT:  Well, I don’t say twenty days from today because it depends

on when you get the order in and it’s from the date of the order.

MR. VILKIN:  Twenty days from the filing of the order?
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THE COURT:  The N.E.O.  Yes.  

MR. VILKIN:  Okay.  Thank you, Your Honor.

MR. NOGGLE:  Thank you, Your Honor.

MR. BETTINGER:  Thank you.  

(PROCEEDINGS CONCLUDED AT 10:40 A.M.)

* * * * * *

ATTEST:  I do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

__________________________
Liz Garcia, Transcriber
LGM Transcription Service
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