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JASON D. WOODBURY
DISTRICT ATTORNEY
Nevada Bar No. 6870
885 E. Musser Street, Suite 2030
Carson City, NV 89701
(775) 887-2072
Attorney for Plaintiff

STATE OF NEVADA,

Plaintiff,

V.

JOSHUA DOUGLAS COUNSIL,

Defendant.

';'i:lL, i;{ tt j" ii.;:. j

Z8i8 fiLrG 2A .4ff :^: trr
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ili-r,,-

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

Case No.

Dept. No.

17 CR 00269 1B

il

IED

THIS MATTER having come before the Court on the Motion for Reconsideration of
Order Granting the Defendant's Motion for a Qualified Protective Order, the Court having

reviewed the Motion, and good cause appearing, now therefore,

lT lS HEREBY ORDERED that the Motion for Reconsideration is GRANTED; and

lT lS FURTHER ORDERED that the Qualified Protective Order previously granted is

hereby RESCINDED; and

lT lS FURTHER ORDERED that prior to obtaining any medical records through the use

of the qualified protective order, the Defendant (or the State if the State desires to use such

an order) must file a specific motion, setting forth the name of the provider, the dates of
treatment and an articulated reasonable basis to believe that those records may be relevernt

to either party's case in chief or any defense the Defendant he may present. After briefing,

the Court will determine whether a qualified protective order is appropriate to obtain those

248 of 604
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specific record; and

lT lS FURTHER ORDERED, due to the extremely sensitive nature of the records being

sought, any qualified protective order must state that all records are to be provided to the

Coutl for in camera review prior to any dissemination to the parties. lf the Court determines

that the records are relevant and not othenrvise unfairly prejudicial, inflammatory or

inadmissible, the Court will order that the records be produced to the parties; and

lT lS FURTHER ORDERED that, in the event the Defendant has already obtained any

records through the use of the Qualified Protective Order previously issued, that any and all

records so obtained must be provided to the Court within seven (7) business days of the date

of this order. lf the Court determines any relevant records were obtained, the Court will

authorize their release to the parties.

DATED tnis Z / dayof August,2O1B.

ICT JUDGE
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JASON D. WOODBURY
DISTRICT ATTORNEY
Nevada Bar No.6870
885 E. Musser Street, Suite 2030
Carson City, NV 89701
(775) 887-2072
Attorney for Plaintiff

STATE OF NEVADA,

Plaintiff,

V.

JOSHUA DOUGI.AS COU NSI L,

Defendant.

ilIi]UTy

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

liEC'D & F I1*[.U

2010 AUG 23 PH tr: 2j

ri I'tEfrt'tl$JETllER
CLERK

Case No.

Dept. No.

17 CR 00269 1B

il

OPPOSITION TO MOTION TO SEVER COUNT VI FROM COUNTS I.V

COMES NOW, the Plaintiff, STATE OF NEVADA, by and through counsel, JASON D.

WOODBURY, District Attorney and Melanie A. Brantingham, Deputy District Attorney in and

for Carson City, State of Nevada, and hereby opposes the Motion to Sever Count Vl from

Counts l-V, filed by the Defendant, JOSHUA DOUGLAS COUNSIL, by and through his

counsel of record, William M. Murphy, Esq.

This opposition is made and based upon the accompanying points and authorities, all

pleadings and papers on file herein, and the arguments of counsel at any hearing the Court

deems appropriate with respect to this matter.

DATED this 23rd daY of August, 2018.

JASON D. WOODBURY
District Attorney

zv,

Deputy
Nevada

District Attorney
Bar No. 9152
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS.

On July 2,2017, E.D. (age 6) repofted to her mother that the Defendant, Joshua

Counsil, had touched her inappropriately. PHT 35, 41 (date of initial disclosure by E.D.). She

told her mother that he sticks his hands down her pants and puts his fingers inside her

"crotch". PHT 35-36. E.D. further disclosed that the Defendant had been sexually assaulting

her since approximately May, 2015.

Two days later, on July 4, 2017, Janee spoke with L.S., her 13 year old daughter,

regarding the disclosures made to her by E.D. L.S.'s reaction was "he went after her too,"

and she was very angry. PHT 41. Janee asked L.S. what she meant by that statement. L.S.

disclosed that the Defendant had been making "advances" towards her for as long as she

could remember, and that he had asked her to perform fellatio on him numerous times. PHT

41-42.

On July 6, 2017, Janee Smith arrived at the Sheriffs Office, with L.S. and E.D., to

report that the Defendant had sexually assaulted both L.S, and E.D. PHT 15. Deputy Justin

Whitehead met with Janee and her daughter L.S. at that time. PHT 15-16. During the

meeting, Janee gave an approximate date range for the sexual assault perpetrated on E.D.

as May, 2015 through June 15,2017. See, Deputy Whitehead's report attached hereto as

Exhibit 2.

L.S. disclosed to Deputy Whitehead that, when she was 9 years old, and lived at 400

W. Winne Ln., she and the Defendant were playing games in her room. While the Defendant

was in L.S.'s bedroom, he unzipped his pants, exposed his penis, and asked L.S. to "lick it

like a lollipop." PHT 20.

Deputy Whitehead turned the investigation of this matter over to detectives at that

point, PHT 21, Detective Sal Acosta was assigned to investigate this case. PHT 94-95.

Detective Acosta made arrangements for the children to go to the Child Advocacy Center

('CAC") in Washoe County, Nevada, for forensic interviews. PHT 95. He also went to the

CAC on the date of the interviews, and observed them in real time via audio and video

1 251 of 604
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conference. PHT 96.

The interviews were conducted by Alexis Auckenthaler at the CAC, on the same day.

PHT 60. Ms. Auckenthaler first interviewed L.S., who made a partial disclosure regarding the

incident which occurred when she was 9 years old. After Ms. Auckenthaler interviewed L.S.,

she interviewed E.D. PHT 66. During that interview, E.D. made numerous disclosures of

sexual abuse perpetrated against her by the Defendant.

Following the interview, Detective Sal Acosta undertook additional investigation,

including interviewing the girls' mother, visiting the location where the acts perpetrated against

E.D. occurred, and attempting to interview the Defendant. Subsequently, the Defendant was

chaiged in a single criminal complaint for the acts committed against both of his nieces. The

matter proceeded to preliminary hearing on December 13,2017, and was bound over to

District Court. The Criminal lnformation in this case was filed on December 14, 2017, and the

Amended Criminal lnformation was filed on December 18, 20'17. Defendant now seeks to

sever Count Vl of the Criminal lnformation from Counts l-V, asserting that joinder is improper

under NRS 173.115 and 174.165. As set forth below, the Motion should be denied.

II. ARGUMENT.

A. JOINDER OF THE COUNTS I.V WITH COUNT VI IS LEGALLY PROPER.

NRS 173.115 provides, in pertinent paft, as follows:

1. Two or more offenses may be charged in the same indictment or
information in a separate count for each offense if the offenses charged,
whether felonies or gross misdemeanors or both, are:

(a) Based on the same act or transaction; or

(b) Based on two or more acts or transactions connected
together or constituting parts of a common scheme or plan.

ln this case, the acts are connected together, in that they were reported by the victims,

and investigated, at the same time, and were perpetrated on sisters. The Nevada Supreme

Court recently revisited the issue of joinder and provided significant guidance on the issue in

Farmer v, State,4O5 P.Sd 114 (Nev. 2017), Regarding the issue of joinder, the Court set

forth the analysis to be conducted by the District Court as follows:

2 252 of 604
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An examination of this court's jurisprudence applying NRS 173.115(2)
reveals that, historically, this court has focused on whether the offenses shared
certain elements in common when determining whether they were properly
joined, at least insofar as those similarities were striking enough to suggest that
the offenses were committed as part of a scheme or plan. ln Mitchell v. State,
for example, we held that the trial court erred by joining charges arising from two
separate incidents, 45 days apart, where the defendant sexually assaulted
women after taking them to the same bar. 1 05 Nev. 735, 738, 782 P.2d 1340,
1342 (1989), ln doing so, we noted that there were some minor similarities
between the two incidents, but not enough to suggest that the incidents were
committed pursuant to design: "[]aking two different women dancing and later
attempting intercourse [cannot] be considered part of a common plan just
because the women are taken in part to the same bar." But in Shannon v. State,
we held that the trial court appropriately joined charges arising out of two
separate incidents where the defendant met his young victims, both of the same
age group, through his role as leader of a canoe club, placed himself in a
position of trust over them, then committed sexual acts on them while on canoe
trips. 105 Nev. 782, 786, 783 P.2d 942, 944 (1989). ln upholding that decision,
w6 stated that "[g]iven the closeness of the acts, the similar circumstances, and
the same modus operandi, the criterion of a common scheme or plan was
sufficiently satisfied.'' /d. We used the same analysis in other cases, conducting
a fact-spbcific inquiry comparing the offenses to be joined and discussing
whether there were sufficient connections to give rise to the inference that the
offenses were committed pursuant to a common scheme or plan rather than
unrelated crimes of the same ilk. E g. , Middleton v. State, 1 1 4 Nev. 1 089, 1107,
968 P.2d 296, 308-09 (1998); Tillema v. state, 112 Nev. 266,269,914 P.zd
605,607 (1996); Gravesv. State,112 Nev. 118, 128,912P.2d234,240 (1996);
Griego v. State,111 Nev. 444,449,893 P.2d 995,999_(1995), a.Qrogated on
other grounds by Koerschner v. Sfafe, 1 16 Nev. 1 1 1 1 , 13 P,3d 451 (2000).

Although our analyses focused on whether the joined offenses shared
features in common, we were not always clear regarding which portion of NRS
173.115(2) we were relying upon in reaching our decisions. See_, e.g.,.State v.

Boueri, gg Nev. 79O,7Si6,6ZZp.ZA 33, 37 (1983), lnWeber v. state, this coutt
took its first real stab at providing guidance regarding the phrase "connected
together or constituting parts of a common scheme or plan." 121 Nev. 554,571-
7{, 119 P.3d 1o7, 1tg-zo (2005), Looking to our prior cases, we held that
offenses were "connected together" when evidence of the offenses would be
cross-admissible at separate trials, a consideration that had always floated
around in our prior decisions but had not been moored . to any, particular
language in the ioinder statute. ld. at 573, 1 19 P.3d at 120. We also defined the
wofos trscheme" and "plan" for the first time, ld. at 572, 119 P.3d at 119-20.
Looking to Black's Law Dictionary, we defined scheme ?s "a design or plan
formedto accomplish some purpose; a System," and plan aS "a method of
design or action, ilrocedure, or arrangement for accomplishment of a.particular
act dr object. wtdthod of putting into e-ffect an intention or proposal." /d. (internal
quotatiori marks omitted). We then considered the facts of that case in the
iontext of those definitions and held that the offenses were connected together
but were not adequately shown to have been parts of a common scheme or
plan. ld. at 573, 1 19 P.3d at 120.

Farmer argues that Weber changed the joinder calculu.s. Sp-ecifically, he
argues that Web-er eliminated any con5ideratioh of whether the otfenses to be
ioihed share sufficient similarities and refocused the analysis on whether each
btfense was a pre-planned step up the ladder toward a speicific, predetermined

3 253 of 604
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goal. Farmer reads Weber too nerrrowly. Nothing in Weber (or the prior-bad-acts
line of cases upon which he also relies) indicates an intent to overrule decades
of this coun's joinder jurisprudence. We recognize, however, thaL Weber's
definitions of "scheme" and "plan" arguably leave little room for the broader
similarity analysis that we have historically employed in joinder cases. Nothing
about those definitions is facially wrong, and Weber's holding was correct based
on the facts of that case. But Weber construed the words "scheme" and "plan"
as synonyms. Defining different words, separated by the conjunction "or," to
mean the same thing is incorrect under the canons of statutory interpretation.
Colautti v. Franklin,439 U.S.379,392,99 S. Ct.675,58 L. Ed.2d 596 (1979),
overruled in part on other grounds by Webster v. Reproductive Health Serys.,
492 U.S.490, 109 S. Ct.3040, 106 L. Ed,2d 410 (1989). And interpreting
"scheme" and "plan" as having nearly identical meanings ignored the common
usage of the words in the evidentiary context. See generally David. P. Leonard,
The New Wigmore: A Treatise on Evidence: Evidence of Other Misconduct and
Similar Events S 9.2.2 (2009).

Contrary to our discussion in Weber, the words "scheme" and "plan" as
used in NRS 173.115(2) have different implications and ground different
theories of joinder, lnstead of reading NRS 173J15(2)'s "parts of a common
scheme or plan" language as one phrase with one meaning, NRS 173.115(2) is
properly understood as permitting joinder if the offenses are "parts of a common
scheme" or "pafts of a common plan." And "the terms 'common scheme' and
'common plan' are not synonymous." Scott v. Commonwealth,2T4Va.636, 651
S.E.2d 630, 635 ('la. 2OO7). ln the joinder context, "the term 'common plan'
describes crimes that are related to one another for the purpose of
accomplishing a particular goal." ld. ln contrast, "[t]he term 'common scheme'
describes crimes that share features idiosyncratic in character." /d.

Thus, in addition to rejecting any reading of Weber that would suggest a
narrowing of our decisions, we clarify that the similarity analysis in our prior
decisions derives from NRS 173.115(2)'s language that offenses may be joined
when they are committed as parts of a common scheme. While there may be
valid reasons to limit the circumstances in which different offenses may be
joined, defining the "common scheme" theory of joinder as we do is not only
consistent with its understanding in the evidentiary context, giving.independent
meaning to the word "scheme" where there otherwise would be none, it is
consistent with our well-setiled understanding of NRS 173.115(2) and the
traditional understanding of joinder generally. See Clifford S. Fishman & Ann T.
McKenna, Jones on Evidence: Civil and Criminal S 17:17 (7lh ed. Supp.2016)
("Separate crimes committed with a similar, unusual modus operandi, or with
sufficient similar characteristics, also may be joined for trial.").

While this is a lengthy quote, it is important to understand the entirety of the Courl's

analysis in defining the terms "connected together" and "common scheme" in the context of

determining whether joinder is appropriate. Here, the offenses committed against both E.D.

and L.S. are both connected together and parl of a common scheme.

ilil

ilil
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The Offenses committed against E.D. and L.S. are connected
together, making joinder appropriate.

As recognized above, offenses are "connected together" when evidence of the

offenses would be cross-admissible at separate trials. Weber, supra. Here, the offenses

connected together because, similar to the Shannon case referenced in the Farmer analysis,

the Defendant was the uncle of both girls. He used his position as a trusted family member to

gain access to each girl (both in the same age range when the acts were perpetrated), and

then, when left alone with the girls, used that relationship of trust to sexually assault or

commit lewd acts with them, making various promises to each of them in an effort to secure

their silence.

ln addition, the evidence of each would be admissible in the trial of the other, pursuant

to NRS 48.045(2) to prove intent, motive, oppoftunity, plan, and lack of mistake or accident. lt

has long been recognized that, in sex offense cases, the courts have adopted "a more liberal

judicial attitude . . . in admitting evidence of prior and subsequent proscribed sexual conduct."

McMichael v. State,94 Nev. 184,577 P.2d 398, 1978 Nev. LEXIS 519 (Nev. 1978),

overruled, Meador v. State, 101 Nev. 765, 711 P.2d 852, 1985 Nev. LEXIS 503 (Nev. 1985),

overruled,Braunsteinv. State,118 Nev.68,40 P.3d 413, 118 Nev. Adv. Rep.8,2002 Nev.

LEXIS 8 (Nev. 2002), overruled in part as stated in, Bolin v. Baker,2015 U.S. Dist. LEXIS

18218 (D. Nev. Feb.13,2015).

For example, in Findley v. Statel,94 Nev. 212, 577 P.2d 867,1978 Nev. LEXIS 524

(Nev. 1978),overruled,Braunsteinv. State,118 Nev.68,40 P.3d 413, 118 Nev. Adv. Rep.8,

2002 Nev, LEXIS 8 (Nev. 2002), overruled in part as stated in, Bolin v. Baker,2015 U.S. Dist.

LEXIS 18218 (D. Nev. Feb. 1 3, 2015), the Defendant was charged with lewdness with a child

under the age of fourteen years, based on allegations that he had placed his hand upon the

five-year-old victim's "private parts" on several occasions. The Defendant denied that this had

occurred. During the State's case in chief, two adult women were permitted to testify, over

objection, that the Defendant, some nine years earlier, had molested them in the same way.

t AlthoughboLh McMichael and Findley have been overruled on other grounds, they are not overruled on the matters

for which they are cited in this brief.
5 255 of6o4
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/d, On appeal, the Nevada Supreme Court approved of the District Court's decision to admit

the testimony of the adult witnesses to prove intent, or the absence of mistake or accident,

recognizing, in a sex crime case, intent, by reason of the words of the statute, is an element

of the crime and directly placed in issue by the not guilty plea of the accused. ld., citing,

Overton v. State, 78 Nev. 1 98, 205, 370 P .2d 677 (1962). The Court went on to state that,

although the other acts of molestation were remote in point of time, and may for that reason

impeach credibility to some degree, they remained admissible. ld., citing, Bails v. State,92

Nev.95, 545P.2d 1155 (1976);Bishopv. State,92 Nev.510,554 P.2d266 (1976).

As to the use of the other acts testimony to prove motive, the Nevada Supreme Court

has previously held that the probative value of explaining to the jury what motivates an adult

man who is in a position to care for and protect a family member, to instead repeatedly

sexually abuse that family member is very high. Ledbetter v. State, 122 Nev. 252, 129 P.sd

671, 122 Nev. Adv. Rep. 22,2006 Nev. LEXIS 26 (Nev. 2006). ln Ledbetter, the Coutt found

that evidence of the defendant's prior acts of sexual abuse of other young victims showed his

sexual attraction to, and obsession with, the young female members of his family, which

explained to the jury his motive to sexually assault the victim. /d.

The propriety of the use of this type of evidence to prove motive was recently

confirmed in Sfone v. State,2016 Nev. App. LEXIS 203 (Nev. Ct. App. May 17, 2016), where

the Court again recognized, in a prosecution for sexual assault against a child under the age

of 14 years, the district court did not abuse its discretion by admitting the prior bad act

testimony of three witnesses that defendant had previously sexually assaulted them. The

evidence of the prior acts was highly probative and explained to the jury defendant's motive to

sexually assault the victim2,

Likewise, in this case, although there is approximately a two year gap in the two

allegations, the testimony of L.S. would be admissible in E.D.'s trial, and vice versa, to rebut

the defense's denial that the acts occurred. lt would further be admissible to prove intent, as

t Although not specifically reflected in the opinion, this Court can certainly take judicial notice that the time gap

between the prior acts at issue in the Stone case and the underlying charges is approximately 7 years. This was a First

Judicial District Court case and, as such, the briefs are accessible to this Court'

6 256 of6o4
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set forth in the Findlay case. Most significantly, and squarely in line with Ledbetter and Stone,

it would be admissible to prove motive - sexual attraction to, and obsession with, the young

female members of his family. Because the evidence of the separate offenses would be

cross-admissible in separate trials, under Weber, these offense are connected together

joinder is appropriate. Based upon all of the applicable statutory and case authority, joinder is

appropriate under NRS 173.115(2), and the Defendant's Motion to Sever should be denied.

2. Joinder is Appropriate Because the Separate Acts Reflect a
Common Scheme.

The acts perpetrated by the Defendant also constitute a common scheme. As noted in

Farmer:

When determining whether a common scheme exists, courts ask whether the
offenses share such a concurrence of common features as to suppon the
inference that they were committed pursuant to a common design. State v.
Lough, 125 Wn,2ci 847, BBg P.zd 4€i7,494 (Wash. 1995). Featuies that this
court has deemed relevant to this analysis include (1) degree of similarity of
offenses, Tabish v. State, 119 Nev. 293, 303, 72 P.3d 584, 591 (2003); (2)
degree of similarity of victims, id. at 3O3,72 P.3d at 590; (3) temporal proximity,
Mitchell, 105 Nev. at 738, 782 P.2d at 1342; (4) physical proximity , Griego, 111
Nev, at 449, 893 P.2d at 999; (5) number of victims, id.; and (6) other contelt-
specific features. No one fact is dispositive, and each may be assessed different
weight depending on the circumstances. Weber, 121 Nev. at 572, 119 P.3d at
119 ("Determining whether a common scheme or plan existed in this, or any,
case requires fact-specific analysis.").

ld. at 121.

Here, the offenses were similar in nature, involving inappropriate sexual conduct with

two vulnerable minor children. The children are sisters and, as such, are very similar victims.

The acts were not committed exceptionally close in time; however, the time gap led to the

assaults occurring when the victims were in a similar age range (6 and 9 years old). The

victims are further connected in that they are the Defendant's nieces. The Defendant used

his status as a trusted family member to gain access to each of the children, and after

obtained access, preyed upon these young, vulnerable victims. The fact-specific analysis in

this case demonstrates that a common scheme existed in the Defendant's sexual misconduct

with the victims and, as such, joinder is appropriate.

/ilt
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B. JOINDER IS NOT UNFAIRLY PREJUDICIAL TO THE DEFENDANT, BUT
SEVERANCE WOULD BE PREJUDICIAL TO THE STATE IN THIS CASE.

The Defendant argues in his Motion that, even if joinder is legally appropriate, it would

be unfairly prejudicial to the Defendant because, necessarily, the jury would convicted based

upon a determination of propensity just because two victims testified. He somehow claims to

clairvoyantly understand the psychological thought processes of a yet unpicked jury, by

stating that although a limiting instruction could be given, "an instruction cannot reverse the

natural psychological thought process of the jury." There is simply no authority to suppoft this

claim, ln fact, the case authority stands for the opposite proposition. Virtually the same

argument was made in the Farmer case, supra, unsuccessfully.

Ihe Farmer Court, in addressing the argument that it was unfairly prejudicial to join the

counts related to separate victims, found that the state was permitted to, and did properly,

argue that the number of victims and the similarity of their stories was evidence that the

offenses occurred as the victims claims, citing the "doctrine of chances" which provides that

sexual molestation charges involving separate victims may be cross-admissible where

the defense is the accusations are false or the victims mistaken. /d. The Court went on

to state that such an argument was not an impermissible attack on Farmer's character nor did

it unfairly invite the jury to make improper character inferences. /d. The Court recognized,

contrary to the Defendant's assenions here, that jurors are capable of carefully considering

the elements of each offense under the circumstances. /d.

On the other hand, the cost to the State of trying this case twice is significant. Two jury

trials will have to be held, at significant expense to the taxpayers, to examine the same

witnesses and present the same evidence. Furthermore, the prejudice to the victims and

their families cannot be ignored. The entire family will have to re-live these horrific events at

not one, but two, separate jury trials. There is no basis to impose this sort of torture on this

family, where the courls recognize that a jury will be fully capable of considering the elements

of each offense related to each victim. Because a joint trial is not unfairly prejudicial to the

Defendant, the Motion to Sever should be denied.
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ln this case, joinder of Counts l-V, involving E.D., with Count Vl, involving L.S., is

proper under NRS 173,115(2) and all related case authority. The Defendant is not unfairly

prejudiced by the joinder and, as such, severance is not otherwise required. On that basis,

the Motion to Sever should be denied.

DATED this 23rd day of August, 2018.

JASON D. WOODBURY
District Attorney

By: ,,tr\bilrut A$tfurhinht"^
ME|-AN|E A. BRANTTNGUAM
Deputy District Attorney
Nevada Bar No. 9152
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Carson City District Attorney and

that on this 23rd day of August, 2018, I caused to be served a copy of the foregoing

document, titled: OPPOSITION TO MOTION TO SEVER COUNT Vl FROM COUNTS l-V by

faxing and placing a copy of said document in the Public Defender's Box for pickup,

addressed to:

William M. Murphy, Esq.
Nevada State Public Defender's Office
511 E. Robinson Street, Suite 1

Carson City, Nevada 89701
v7q 6e7-4ee3

?)u,-,D2u,r'
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JASON D. WOODBURY
DISTRICT ATTORNEY
Nevada Bar No. 6870
885 E. Musser Street, Suite 2030
Carson City, NV 89701
(775) 887-2072
Attorney for Plaintiff

STATE OF NEVADA,

Plaintitf,

V.

i:;[C,0 & FiLE0

2818 /.UG Zt+ pfi 3: S l

StisAii t,t:iinl .#[ 
1 ij:it

CLERKrY*--!t A!aaI:_
lrnt,T\

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

Case No.

Dept. No.

17 CR 00269 1B

ll

JOSHUA DOUGLAS COUNSIL,

Defendant.

SECOND AMENDED CRIMINAL INFORMATION

STATE OF NEVADA

CARSON CITY

JASoN D. WooDBURY, District Attorney in and for Carson City, State of Nevada, by

MELANIE A. BRANTINGHAM, Deputy District Attorney, in the name and by the authority of

the state of Nevada, informs the court that JOSHUA DOUGLAS COUNSIL, the Defendant'

above-named, on or between the 2sth day of January, 2013, and the 1sth day of June, 2017,

and before the filing of this lnformation, at carson Township, in carson city, state of Nevada'

hAS COMMittEd thE CT|MES Of SEXUAL ASSAULT/SEXUAL ASSAULT AGAINST A CHILD

UNDER THE AGE oF 14 YEARS, a category A Felony as defined by NRS 200'366(1) and (3)

(count l); SEXUAL ASSAULT AGAINST A CHILD UNDER THE AGE OF 14 YEARS', a

category A Felony as defined by NRS 200.366(1) and (3) (counts ll-1ll); LEWDNESS WITH A

CHILD UNDER 14 YEARS OF AGE, a category A Felony as defined by NRS 201'230 (count

:SS
)
)
)
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lV) and ATTEMPTED LEWDNESS WITH A CHILD UNDER 14 YEARS OF AGE, a category

B felony as defined by NRS 2O1.230 and NRS 193.330 (Count V), in the manner following:

Count I

SEXUAL ASSAULT/SEXUAL ASSAULT AGAINST A CHILD UNDER THE AGE OF

14 YEARS

("A" Felony - NRS 200.366(1) and(3))

That the Defendant, Joshua Douglas Counsil, on or between May 1 , 2015 and

September g0, 2015, at Carson Township, in Carson Gity, State of Nevada, did willfully and

unlawfully subject another person to sexual penetration, against the will of the victim or under

conditions in which the perpetrator knows or should know that the victim is mentally or

physically incapable of resisting or understanding the nature of his or her conduct and/or on

or between october 1 , 2015 and June 15, 2017, did willfully and unlawfully commit a sexual

penetration upon a child under the age of 14 years, in the manner following' to wit: the

Defendant inserted his penis and/or fingers into the vagina of E'D. (DOB 812912010), on

approximately 10 occasions, in a bathroom at his grandmother's residence, between May 1'

2015 and June 15, 201 7, al or near 2349 Dori way, Unit B, Carson city, Nevada'

Count ll

SEXUAL ASSAULT AGAINST A CHILD UNDER THE AGE OF 14 YEARS

("A" Felony - NRS 200.366(1) and (3))

That the Defendant, Joshua Douglas Counsil, on or about December 25' 2015' at

carson Township, in carson city, state of Nevada, did willfully and unlawfully commit a

sexual penetration upon a child under the age of 14 years, in the manner following: the

Defendant inserted his penis into the vagina of E.D. (DOB 8l2gl2}10)' in a bathroom at his

grandmother's residence, at or near 2349 DoriWay, Unit B, Carson City, Nevada'

ilil

illt

llll
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Count lll

SEXUAL ASSAULT AGAINST A CHILD UNDER THE AGE OF 14 YEARS

("A" Felony - NRS 200.366(1) and (3))

That the Defendant, Joshua Douglas Counsil, on or between December 25,2015 and

June 15, 2017, at Carson Township, in Carson City, State of Nevada, did willfully and

unlawfully commit a sexual penetration upon a child under the age of 14 years, in the

manner following: the Defendant inserted a plastic "Barbie" doll into the vagina of E.D. (DOB

812912010), in a bathroom at his grandmother's residence, at or near 2349 DoriWay, Unit B,

Carson City, Nevada.

Gount lV

LEWDNESS WITH A CHILD UNDER 14 YEARS OF AGE

("A" FelonY - NRS 201.230)

That the Defendant, Joshua Douglas Counsil, on or between December 25,2015 and

June 16, 2017, at Carson Township, in Carson City, State of Nevada, did willfully and lewdly

commit any lewd or lascivious act, other than acts constituting the crime of sexual assault,

upon or with the body, or any part or member thereof, of a child under the age of 14 years'

with the intent of drousing, appealing to, or gratifying the lust or passions or sexual desires of

that person or of that child, in the manner following: the Defendant performed cunnilingus or

otherwise placed his mouth and/or tongue into or on the vagina of E.D' (DOB 812912010) a)l

of which occurred in a bathroom at his grandmother's residence, at or near 2349 Dori Way,

Unit B, Carson City, Nevada.

Count V

ATTEMPTED LEWDNESS WITH A CHILD UNDER 14 YEARS OF AGE

("B" Felony- NRS 201-230 and NRS 193.330)

That the Defendant, Joshua Douglas Counsil, on or between January 25, 2013 and

June 30, 2013, at Carson Township, in Carson City, State of Nevada, did willfully and lewdly

attempt to commit any lewd or lascivious act, other than acts constituting the crime of sexual

assault, upon or with the body, or any part or member thereof, of a child under the age of 14

s 263 of 604
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years, with the intent of arousing, appealing to, or gratifying the lust or passions or sexual

desires of that person or of that child, in the manner following: the Defendant took his penis

out of his pants and asked L.S. (DOB 112512004) to "lick it like a lollipop,"

all of which occurred in a bedroom, at or near 400 W. Winne Lane, Carson City, Nevada,

when L.S. was approximately 9 years old.

All of which is contrary to the form of the Statutes in such cases made and provided

and against the peace and dignity of the State of Nevada.

DATED this 24th day of August, 2018.

JASON D. WOODBURY
District Attorney

av,

Deputy District AttorneY
Nevada Bar No. 9152
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The following are the names of such witnesses for the State of Nevada as are known to

me at the time of filing this lnformation:

Brett John Bindley
Carson City Sherifi's Office
911 E. Musser Street
Carson City, NV 89701

SalAcosta
Carson City Sheritf's Office
911 E. Musser Street
Carson City, NV 89701

Sgt. Daniel Gonzales
Carson City Sheriff's Office
911 E. Musser Street
Carson City, NV 89701

Justin Whitehead
Carson City Sheriff's Office
911 E. Musser Street
Carson City, NV 89701

CCSO Dispatch Genter
4645 Snyder Avenue
Carson City, NV 89701

Carson City Sheriff's Office Crime Lab
911 E. Musser Street
Carson City, NV 89701

Jeannine Counsil
2349 DoriWay Unit A
Carson City, NV 89706

James MichaelWhite

Child Advocacy Center - Reno
2097 Longley Lane
Reno, NV 89502

Janee Morgan Smith
1210 Banner Avenue
Silver Springs, NV 89429

E.D., a Minor
1210 Banner Avenue
Silver Springs, NV 89429

L.S., a Minor
1 21 0 Banner Avenue
SiMer Springs, NV 89429

Jeffrey Counsil
2349 DoriWay Unit A
Carson City, NV 89701

Patricia Franklin
2349 DoriWay Unit B
Carson City, NV 89701

Katherine Kimball
2349 DoriWay Unit B
Carson City, NV 89706

Heidi Figueroa

Alexis Auckenthaler
Child Advocacy Center 2097 Longley Lane
- Forensic lnterviewer
Reno, NV 89502

David Warner
2206 East Long Street Apt. B
Carson City, NV 89701

Karlie Callahan
Reno Police Department Victim Advocate

5

China Scott
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JASON D, WOODBURY
DISTRICT ATTORNEY
Nevada Bar No. 6870
885 E. Musser Street, Suite 2030
Carson City, NV 89701
(775) 887-2072
Attorney for Plaintiff

STATE OF NEVADA,

ptaintiff,

V,

JOSHUA DOUGLAS COUNSIL,

Defendant.

ilf il'# & Fii-i:-,,,

?BIE OC 29 r1.?4 ll' tB

SUS ftci{ri I
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cLiliti
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n!:ir I r

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

Case No.

Dept. No.

77096

ORDER DENYING MOTION TO SEVER

THIS MATTER having come before the Court on the Motion to Sever Count V from

counts l-lV, filed by the Defendant, JosHUA DOUGLAS couNslL, by and through his

counsel of record, William M. Murphy, Esq., the Courl having reviewed the Motion and the

Opposition thereto filed by the Plaintiff, STATE OF NEVADA, by and through counset,

JASON D. WOODBURY, District Attorney and Melanie A. Brantingham, Deputy District

Attorney, the Court having reviewed all pleadings and papers on file herein, and good cause

otheruvise appearing, now therefore, the court hereby finds as follows:

FINDINGS OF FACT

On July 2, 2017, E.D. (age 6) reported to her mother that the Defendant, Joshua

Counsil, had touched her inappropriately. She told her mother that he sticks his hands down

her pants and puts his fingers inside her "crotch". E.D. further disclosed that the Defendant

had been sexually assaulting her since approximately May, 201s.

ilil

1
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Two days later, on July 4, 2017, Janee spoke with L.S., her 13 year old daughter,

regarding the disclosures made to her by E.D. L.S.'s reaction was "he went after her,too,,,

and she was very angry- Janee asked L.S. what she meant by that statement. L.s. disclosed

that the Defendant had been making "advances" towards her for as long as she could

remember, and that he had asked her to perform fellatio on him numerous times.

On July 6, 2017, Janee Smith arrived at the Sheriff's Office, with L.S. and E.D., to
report that the Defendant had sexually assaulted both L.S. and E.D. Deputy Justin

Whitehead met with Janee and her daughter L.S. at that time. During the meeting, Janee

gave an approximate date range for the sexual assault perpetrated on E.D. as May, 2O1S

through June 15,2017.

L.S. disclosed to Deputy Whitehead that, when she was g years old, and lived, at 400

W- Winne Ln., she and the Defendant were playing games in her room. While the Defendant

was in L'S.'s bedroom, he unzipped his pants, exposed his penis, and asked L.S. to ,,lick it

like a lollipop."

Deputy Whitehead turned the investigation of this matter over to detectives at that

point. Detective Sal Acosta was assigned to investigate this case. Detective Acosta made

arrangements for the children to go to the Child Advocacy Center ("CAC") in Washoe County,

Nevada, for forensic interviews. He also went to the CAC on the date of the interviews, and

observed them in realtime via audio and video conference.

The interviews were conducted by Alexis Auckenthaler at the CAC, on the same day.

PHT 60. Ms. Auckenthaler first interviewed L.S., who made a partial disclosure regarding the

incident which occurred when she was g years old. After Ms. Auckenthaler interviewed L.S.,

she interviewed E.D. During that interview, E.D. made numerous disclosures of sexual abuse

perpetrated against her by the Defendant.

Following the interview, Detective Sal Acosta undertook additional investigation,

including interviewing the girls' mother, visiting the location where the acts perpetrated against

E'D- occurred, and attempting to interview the Defendant. Subsequently, the Defendant was

charged in a single criminal complaint for the acts committed against both of his nieces. The

2
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matter proceeded to preliminary hearing on December 13,2017, and was bound over

District Court' A single Criminal lnformation in this case was filed on December 14,2017, a

an Amended criminal lnformation was filed on December 1g,2017.

Based upon these Findings of Fact, the Court now concludes as follows:

CONCLI.JSIONS OF LAW

A. JOINDER OF THE COUNTS I.V WITH COUNT VI IS LEGALLY PROPER.

NRS 173.115 provides, in pertinent part, as follows:

1- Two or more offenses may be charged in the same indictment orinformation in a separate count for 
-each 

offdnse if the o*enses cnarged,
whether felonies or gross misdemeanors or both, are:

(a) Based on the same act or transaction; or

(b) Based on two or more acts or transactions connected
together or constituting parts of a common scheme or plan.

to

nd

ln this case, the Court concludes that the acts are connected together, in that they

were reported by the victims, and investigated, at the same time, and were perpetrated on

sisters. The Nevada Supreme Court recently revisited the issue of joinder and provided

significant guidance on the issue in Farmer y, sfafe,4o5 P.3d 114 (Nev. 2017). Regarding

the issue of joinder, the Court set forth the analysis to be conducted by the District Court as

follows;

An examination of this court's Lurisprudence applying NRS 173.11s(2)
reveals that, historically, this court has focused on wheifrei tnle offenses sharbd
certain elements in common when determining whether they were properly
joined, at least insofar as those similarities wereltriking enough to sugdeii thai
the offenses were committed as part of a scheme or [lan. li mitcneiiT- Stjt",
for example, rye held that the trial court erred by joining charges arising from two
separate _incidents, .45 days. apaft, where th-e-defe-ndant-sexually-assaulted
women after taking lhem to the same bar. 105 Nev. 73s, 73g,zg2'p.2d 1940,
1342 (1989), ln Oiing so, we noteO that there were some minor simitarities
between the two incidents, but not enough to suggest that the incidents were
committed pursuant to d-esign: "[T]aking two different women dancing and later
attempting intercourse lcannoll 6e considered part oJ a common- plan just
because the women.are taken in part to the same'bar." But in Shannoi v. Sfbfe,
we held that the trial court aqpropriately joined charges arising out of twd
separate incidents where the defendant mbthis young victims, bot6 of the same
age..group,. through his role as leader of a cdnoe tlub, placed himself in a
position of trust over them, then committed sexual acts on'them while on canoe
trips. 105 Nev. 782, 786, 783 P.2d 942, 944 (1989). tn upholding that decision,
we stated that "[g]iven the closeness of the acts, thej similir circutistances, and
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the same modus gpgr.a!-qi, the criterion of a common scheme or pran wassufficiently satisfied.i /d. We used the same anatylis in ojh.er ."sesl cdnouctinga fact-specific inquiry .co.mparing the offense; 'to- Ue 1o1n"O and i'isJussingwhether there were sufficient con'nectionJ to give-iis6'to tn" inference that theoffenses were committed pursuant to a comfron.scf,"me or ptan rliner g,an
unrelated crimes pI tl,: sarire itk E g., Middtetott b6fe; i r+ feu. rdtjg]'r roz,
999 t?-d ?99, 30r-0e (1ee!); rittinia v- siaie, irz'r'r"u. zoo,losj, 6\'q p.za
q05' 607 (!996); Gqarzes v. siafe, 112Nev. 1la,'pp,g1zp.2d2g+,iab tigsol;G.\ego v. s{afe, 111 Nev. 444,449,8e3 p.2d'egs,'999 iiggdllfdi"\eo onother grounds by Koerschner v. sraf6, 1 16 Nev. tiii, tg i.bJ+5rli'o0U:'

Although our analyses focused on whether the joined offenses sharedfeatures in common, we were not always clear regarain! wnicfr 6rtio. oJ runS
Y3.1'!s!l).1ve w_elg Lely1ns^_ulgn^il E6q[ng our-decisi6ni Sed;;: Siare v.Boqei,99 Nev. 790, 796, -an p.za 33, 37 (i993). tn weber n-statd'ini, .ourttook its first real stab at providing guidancb regbrding tne pnrJseitoniecteO
!o^geth.e_r or constit-uting parts qf_q_corymon scherie or [bn.;, Tii r.teu.-ss+, szr_79;119 P.3d 107, 119-29 (200s). Looking to our piior caJes,-r" nlr,i tn"toffenses were "connected togethdr" when -evidence'ot the ofensei worlo O"
cross-admissible at separate trials, a consideration that had 

"t*ivJ 
floated

|r9ynq !n. 91.,, 
prior decisions but had not been moored to inv'particutar

language in the.joinder statute. ld. at 573, 119 P.3d at 120. We also ddfined the
words "scheme" and "plan" for the first time. ld. at s72, 119 p.3d at 119_20.
Looking.to Black's,.Law Dictionary, we defined scheme'as ia oelig; oi ptan
formed to accomplish some purfose; a system," ano-ptan i"-'J -r'enod 

of
deslgn 9f a_cti9l, Procedure, or arrangement for accomplishment of a particular
act or.object. Method.of putting into e-ffect an intention 6r proposat.'i iO.-liniernat
quotation- marks omitted). We then considered the facti of that cisri in the
context of those definitions and held that the offenses were connected toqether
but were not adeq^uate_ly shown to have been parts of a common iif.re-me otplan. ld. at 573, 119 P.3d at 120.

F.?rr.ng.a.rgues that Weber changed the joinder calculus. Specifically, he
3l9ue.s that Weber eliminated any consideratioh of whether the ohenseJ t'o Oejo-ped share sufficient similarities-and refocused the analysis on wnetG eacn
offels_e was a pre-p.lanned,step up the ladder toward a striecitii, pieoeiermineo
goal. Farmer reads Weber too narrowly. Nothing in Weber (or thb'prior-faO-acts
line.of cases upgn which he also reliei) indicat6s an intent to ove'rrule deiaOes
gt -th.lg court's. joinder jurisprudence. we recognize, however, that weber,s
definitions of "scheme"-and'"plan" arguably lea-ve litlle room for the broader
similarity analysis.'that we have historidal[ employed in joinder caseJ. r.rotning
about those definitions is facially.wrong, and wbOefs noding was coirect'based
on the facts of that case. But Weber construed the words ,'ichemei' ano ;;p'tan';
as synonyms. Defining d.ifferent words, separated by the conjunction ',or," to
mean the same thing is incorrect under th6 canons 6f statutory interpretaiion.
colautti v. Franktin,439 u.s. 379, 392,.99.s. ct. 67_s, sg L- ed.'zi 5g6ii-e791,
9y9rrylej i1-part_oJr gth91 91gq1ds. pt1 wepster v. Reproductive ieatth berus.,492 U.S. 490, 109..S. Ct.-3040, 106 L. Ed.2d 410'(1989). And inierpretinsi
"scheme''.and "plan" a.s having nearly identical meanings ig,iored tne-cimmon
g:?g9 ot llg words il $e evidentiary-context. see gene-railf David. p. [eoniro,
lhe. New Wigm-ore: A Treatise on Evidence: Evidenice of Oiher Misconduct and
Similar Events S 9.2.2 (2009).
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. .colllalv to_ our discussion in weber, the words "scheme', and "plan', asused in NRS 173'115(2). have different.implications and ground differenttheories of joinder. tnstead of reading NRS 1z3.1istzl'J;parfs;'" ir'non
scheme or ptan" lalo_rgge aq.gne.phrise with one mebning,-Nn-slzg.iistzt i"properly..understood as permitting joinder if the offenses ard"'pirtl of a'cormon
scheme" or "parts of .a common- plan." And "the terml ,ComHon icnerie' ancgo$Inol 

-p.lan _a 
re,not ry.lpjlyr ous. " scof t v. c o m mo nwe a lth, 2T 4 v a. 636, 6 5 1q E.2g 630, 635 (y.a.20o7;. ln.tne,joinder conteit, ;tne tei.m '.orron-'pian'

describes crimes that ard retated' to one anoitrei 
-ro; 

ii,J-pijrp6la of
accomplishing a particular g,oal." ld. ln contrast, ,,[t]he term 'comm'on'iineme'
describes crimes that shareTeatures idiosyncratii iri trraracter." /d.

Thus, in addition to rejecting any reading of Weberthat would suqqest a
l|l!9y,f_g fl,oyf decisio.ns, we ci-arify.that th6 similarity_-anJtysiJ in-oii prior
clecisions derives from.NRS 173.11s(2)'s language that Sffenses may be joinedwlgl they are committed as parts oi a cominon'scheme. while th;re mliy oevalid reasons to limit the cirdumstances in which different offenseJ mai Oejoined,. defining.the "common scheme" theory.of joinder as we do is noi'onty
consistent with its understanding in the evideirtiary context, givinq inOeoenOent
meaning Jo lne word "schemen where there othenryise wo-uto 6e nofie, it is
consistent with our well-settled understanding of NRS 173.11St21-inl tfre
traditional understanding of joinder generally. S6e Clifford S. Fishmbri a Ann r.
McKenna, Jones on EvidenLe: civifand criminal g 17:17 (Tth eo.Supp. ioroy
("S-gparate. crimes committed with a similar, unus-ual modus op"ra-ndii oi with
sufficient similar characteristics, also may be joined for trial.").

Under this framework, this Court concludes that the offenses committed against both

E.D. and L.s. are both connected together and part of a common scheme.

1. The Offenses committed against E.D. and L.S. are connected
together, rnaking joinder appropriate.

As recognized above, offenses are "connected together" when evidence of the

offenses would be cross-admissible at separate trials. Weber, supra. Here, the offenses

connected together because, similar to the Shannon case referenced in the Farmer analysis,

the Defendant was the uncle of both girls. He used his position as a trusted family member to

gain access to each girl (both in the same age range when the acts were perpetrated), and

then, when left alone with the girls, used that relationship of trust to sexually assault or

commit lewd acts with them, making various promises to each of them in an effort to secure

their silence.

ln addition, the Court concludes that the evidence of each wouid be admissible in the

trial of the other, pursuant to NRS 48.045(2) to prove intent, motive, opportunity, plan, and

lack of mistake or accident. lt has long been recognized that, in sex offense cases, the courts

5
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have adopted "a more liberal judicial attitude in admitting evidence of prior and

subsequent proscribed sexual conduct." McMichael v. state, g4 Nev. 1g4, 577 p.2d 3gg,

1978 Nev. LEXIS 519 (Nev. 1978),overruled, Meadory. Sfafe, 101 Nev. 765,211 p.2dgS2,

1985 Nev. LEXIS 503 (Nev. 1985), overruled, Braunstein y. Sfafe, 11g Nev.6g,40 p.3d 413,

118 Nev. Adv. Rep. 8,2002 Nev. LEXIS 8 (Nev. 2oo2), overruted in partas sfafed in, Bolin v.

Baker,2015 U.S. Dist. LEXTS 18218 (D. Nev. Feb. 13, 201S).

For example,in Findtey v. statel,94 Nev. 212,577 p.2d g67,1g7g Nev. LEXIS 524

(Nev. 1978), overruled, Braunstein v. Sfafe, 118 Nev.68,40 p.3d 413, 11g Nev. Adv. Rep. g,

2002 Nev. LEXIS 8 (Nev. 2002), overruled in part as sfafed in, Bolin v, Baker,2015 U.S. Dist

LEXIS 18218 (D. Nev. Feb. 13, 2015), the Defendant was charged with lewdness with a child

under the age of fourleen years, based on allegations that he had placed his hand upon the

five-year-old victim's "private parts" on several occasions. The Defendant denied that this had

occurred. During the State's case in chief, two adult women were permitted to testify, over

objection, that the Defendant, some nine years earlier, had molested them in the same way.

/d. On appeal, the Nevada Supreme Court approved of the District Court's decision to admit

the testimony of the adult witnesses to prove intent, or the absence of mistake or accident,

recognizing, in a sex crime case, intent, by reason of the words of the statute, is an element

of the crime and directly placed in issue by the not guilty plea of the accused. ld., citing,

Overlon v. Sfafe, 78 Nev. 198,205, 370P.zd677 (1962). The Courtwent on to state that,

although the other acts of molestation were remote in point of time, and may for that reason

impeach credibility to some degree, they remained admissible. ld,, citing, Bails v. State, g2

Nev.95, 545P.2d 1155 (1976); Bishopv. state,92 Nev. s10, ss4 p.2d266 (1976).

As to the use of the other acts testimony to prove motive, the Nevada Supreme Court

has previously held that the probative value of explaining to the jury what motivates an adult

man who is in a position to care for and protect a family member, to instead repeatedly

sexually abuse that family member is very high. Ledbetter y. Sfafe, 122 Nev. 2SZ, 129 p.gd

671,122 Nev. Adv. Rep. 22,2006 Nev. LEXIS 26 (Nev. 20OO). ln Ledbetter, the Courtfound

I Although both McMichael and, Findley have been overruled on other grounds, they are not overruled on the matters
for which they are cited in this order. 

6
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that evidence of the defendant's prior acts of sexual abuse of other young victims showed his

sexual attraction to, and obsession with, the young female members of his family, which

explained to the jury his motive to sexually assault the victim. /d.

The propriety of the use of this type of evidence to prove motive was recenly

confirmed in Sfone v. Sfafe,2016 Nev. App. LEXIS 203 (Nev, Ct. App. May 17,2016), where

the Court again recognized, in a prosecution for sexual assault against a child under the age

of 14 years, the district court did not abuse its discretion by admitting the prior bad act

testimony of three witnesses that defendant had previously sexually assaulted them. The

evidence of the prior acts was highly probative and explained to the jury defendant's motive to

sexually assault the victim.

Likewise, in this case, although there is approximately a two year gap in the two

allegations, the testimony of L.S. would be admissible in E.D.'s trial, and vice versa, to rebut

the defense's denial that the acts occurred. lt would furlher be admissible to prove intent, as

set fotlh in the Findlay case. Most significantly, and squarely in line with Ledbefferand Sfone,

it would be admissible to prove motive - sexual attraction to, and obsession with, the young

female members of his family. Because the evidence of the separate offenses would be

cross-admissible in separate trials, under Weber, these offense are connected together

joinder is appropriate. Based upon all of the applicable statutory and case authority, joinder is

appropriate under NRS 173.115(2).

2. Joinder is Appropriate Because
Common Scheme.

the Separate Acts Reflect a

The acts perpetrated by the Defendant also constitute a common scheme. As noted in

Farmer.

When determining whether a common scheme exists, courls ask whether the
offenses share such a concurrence of common features as to support the
inference that they _were committed pursuant to a common design.' State v.
Lough, 125 Wn.2d 847, ggg p.zd 4€i7,4g4 (Wash. 1gg5). Featuies tnat tnis
court has deemed relevant to this analysis include (1) degree of similarity of
offenses,_ Tabish v. $fafe, 119 Nev. 293, 303, 72 p.3d 564, S91 (2003)i e)
99.gt""..o1 similarity of vi_ctims, id. at 303, 72 P.3d at 590; (3) temporai proximity,
Mitchell, 105 Nev. at 738, 782 P.2d at 1342: (4) physicat pioximity , Gridgo, 111'

7
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Nev'.at 449, 893 P.2d at-gggi (9) number of victims, rd.; and (6) other context-spgcific features. No one fact is'dispositive,.-indla"n'r;y H"Xeiseo differentyptg!,I^dgpendins on th9 circumstdnces. weoei'tit N;". ;Gii-,\t9 p.3d at119 ("Determining whether a common scheme or ptan exisd'ii'thi.-,'";;i,case requires fact-specific analysis.,').

ld. at 121.

Here, the Court concludes that the offenses were similar in nature, involving
inappropriate sexual conduct with two vulnerable minor children. The children are sisters and,

as such, are very similar victims. The acts were not committed exceptionally close in time;

however, the time gap led to the assaults occurring when the victims were in a similar age

range (6 and 9 years old). The victims are further connected in that they are the Defendant,s

nieces. The Defendant used his status as a trusted family member to gain access to each of
the children, and after obtained access, preyed upon these young, vulnerable victims. The

fact-specific analysis in this case demonstrates that a common scheme existed in the

Defendant's sexual misconduct with the victims and, as such, joinder is appropriate,

B. JOINDER IS NOT UNFAIRLY PREJUDICIAL TO THE DEFENDANT, B[J']TSEVERANGE wouLD BE PREJl..,DlclAL To rne -srAi'E 
fr.i rrrrd CAsE. - - 

'

The Defendant argues in his Motion that, even if joinder is legally appropriate, itwould

be unfairly prejudicial to the Defendant because, necessarily, the jury would convicted based

upon a determination of propensity just because two victims testified. The court finds no

factual or legal support for this proposition. To the contrary, virtually the same argument was

made in the Farmer case, supra, unsuccessfully.

The Farmer Cout1, in addressing the argument that it was unfairly prejudicial to join the

counts related to separate victims, found that the state was permitted to, and did properly,

argue that the number of victims and the similarity of their stories was evidence that the

offenses occurred as the victims claims, citing the "doctrine of chances" which provides that

sexual molestation charges involving separate victims may be cross-admissible where the

defense is the accusations are false or the victims mistaken. ld. The court went on to state

that such an argument was not an impermissible attack on Farmer's character nor did it
unfairly invite the jury to make improper character inferences. /d. The Court recognized,

I
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contrary to the Defendant's assertions here, that jurors are capable of carefully considering
the elements of each offense under the circumstances. /d.

on the other hand, the cost to the State of trying this case twice is significant. Two jury

trials will have to be held, at significant expense to the taxpayers, to examine the same

witnesses and present the same evidence. Furthermore, the prejudice to the victims and

their families cannot be ignored. The entire family will have to re-live these events at not one,

but two, separate jury trials. There is no basis to impose this burden on this family, where the

courts recognize that a jury will be fully capable of considering the elements of each offense

related to each victim. The Court concludes that a joint trial is not unfairly prejudicial to the

Defendant, but would be prejudicial to the State.

Based upon the Findings of Fact and Conclusions of Law set forth above, now

therefore,

OR ER

lT lS HEREBY ORDERED that the Motion to Sever Count V from Counts t-lV is

DENIED

DATED this 71day of & ef ,2018

ICT JUDGE
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JASON D. WOODBURY
DISTRICT ATTORNEY
Nevada Bar No. 6870
885 E. Musser Street, Suite 2030
Carson City, NV 89201
(775) 887-2072
Attorney fqr Plaintiff

STATE OF NEVADA,

Plaintiff,

V.

JOSHUA DOUGLAS COUNSI L,

Defendant.

REfiiP

Case No.

Dept. No.

Deputy District Attorney
Nevada Bar No. 9152

D

Date

NEVADA

17 CR 00269 1B

il

IN THE FIRST JUDICIAL DISTRICT CO

IN AND FOR CARSON CITY

OPPOSITION TO DEFENDANT'S MOTION FOR QUALIFIED PROTECTIVE ORDER

COMES NOW, the Plaintiff, STATE OF NEVADA, by and through counset, JASON D.

WOODBURY, District Attorney and Melanie A. Brantingham, Deputy District Attorney in and

for Carson City, State of Nevada, and hereby opposes the Motion for Qualified Protective

Order filed by the Defendant, Joshua Douglas Counsil, by and through his attorney, William

M. Murphy, Esq.

This opposition is made and based upon the accompanying points and authorities, all

pleadings and papers on file herein, and the arguments of counsel to be made at any hearing

the Court deems appropriate with respect to this matter.

DATED this 14th day of August, 2020.

JASON D. WOODBURY
District Attorney

By
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MEMO DUM OF POI NTS AND AUTH ORITIES

On July 2,2017, E.D. (age 6) reponed to her mother that the Defendant, Joshua

Counsil, had touched her inappropriately, PHT 35, 41 (date of initial disclosure by E.D.). She

told her mother that he sticks his hands down her pants and puts his fingers inside her

"crotch". PHT 35-36. E.D' further disclosed that the Defendant had been sexually assaulting

her since approximately May, 2015.

On July 4,2017, Janee spoke with L.S., her 13 year old daughter, regarding the

disclosures made to her by E.D. L.S.'s reaction was "he went after her too," and she was very

angry' PHT 41. Janee asked L.S. what she meant by that statement, L.S, disclosed that the

Defendant had been making "advances" towards her for as long as she could remember, and

that he had asked her to per-form fellatio on him numerous times. pHT 41-42.

On July 6,2017, Janee Smith arrived at the Sheriffs Office, with L.S. and E.D., to

report that the Defendant had sexually assaulted both L.S. and E.D. pHT 1S. Deputy Justin

whitehead met with Janee and her daughter L.s. at that time. pHT 15-16. During the

meeting, Janee gave an approximate date range for the sexual assault perpetrated on E.D. as

May, 2015 through June 1 S, 2017.

Deputy Whitehead turned the investigation of this matter over to detectives. pHT 21.

Detective Sal Acosta was assigned to investigate this case. PHT g4-g5. Detective Acosta

made arrangements for the children to go to the Child Advocacy Center ("CAC") in Wahoe

County, Nevada, for forensic interviews. PHT 95. He also went to the CAC on the date of the

interviews, and observed them in real time via audio and video conference. pHT 96. E.D.

made numerous disclosures during her forensic interview.

The parties are aware that E.D. has subsequently received mental health treatment,

The Defendant seeks a qualified protective order on the basis that defense counsel "has

concerns about the statements of E.D. as it relates to competency, truthfulness and her

mental stability." Motion for Qualified Protective Order at p. Z. Essentially, the Motion

indicates defendant wants to engage in a fishing expedition through the private

medical/mental health records of a young girl, to see if there is anything from which he can

1 281 of604



5
N
@
d
!

o 6!!tr z;!
o G>>
It,i56< I so
E €$:
6 fo'IilSRr
I c.9F

= 
8aHo E ria'

80-;s
5€p

dU

@

1

2

3

4

5

6

7

I
I

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

raise a defense, based upon counsel's stated speculation about her mental stability or

truthfulness. This should not be authorized by the Court.

Defendant does not provide any authorities in support of his request, and has failed to

demonstrate any reason why highly confidential personal mental health records of the victim

E.D. should be released. "[The] Ninth Circuit has recognized a constitutionally protected

interest in avoiding disclosure of medical information." IJ.S. v. W. R. Grace,401 F.Supp.2d

1093 (D. Mont.,2005) citing Tucson Woman's Ctinic v. Eden,379 F.gd 5g1, SS't (9th Cir.

2004). This right is not absolute, and may be infringed, upon a proper showing of

governmental interest. /d.

The State of Nevada has an interest in protecting the Due Process rights of Counsil.

However, Counsil has not set forth a sufficient basis for disclosing the records in this case.

Defense counsel states he has learned that E.D. has sought mental health treatment at a

facility in Missouri and that, on that basis alone, he now calls her competency into question.

Based upon information and belief, the facility is specifically designed to provide trauma

therapy for child victims of sex crimes. Further, just because the victim has sought treatment

for the trauma she has suffered does not mean that she is either incompetent or delusional.

Defendant indicates he wishes to review these records in an effort to investigate E.D.'s

truthfulness, essentially based upon his speculation that mental health treatment must equal

incompetence or delusions, as opposed to what is more likely - that E.D. sought treatment to

address the trauma caused by the Defendant in this case. These are very private, very

personal mental health records of a vulnerable young girl, and they should not be invaded

simply so defense counsel can engage in a fishing expedition as to their contents. There is

nothing to suggest that the records will demonstrate that E.D. was anything other than truthful

in this case. ln fact, that State suspects that the records would corroborate the charges in this

case.

One purpose of a qualified protective order is to direct health care providers to legally

disclose protected health information under HIPAA. 45 CFR 164.512. However, a qualified

protective order is only a protective measure designed to protect the confidentiality of medical
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records when there is sufficient basis for disclosure of those records, td. at

164.512(e)(iii)(C)(z) (qualified protective order can only issue after Couft resotution of

objections on the part of the individual whose information is to be disclosed). Since Counsil

cannot demonstrate any basis why the victim's privacy should be invaded any more than it

must be by her participation in this case, this Court should deny Counsil's Motion.

ln the alternative, due to the nature of Counsil's request, and the extremely sensitive

nature of the records being sought, it is respectfully requested that the Court order any

records so obtained to first be provided to the Cour.t tor in camera review. lf there are any

relevant records obtained thereby, the Court can ceftainly authorize their release to the

parties; but, ordering an in camera review first may very well prevent embarrassing,

confidential information from being disseminated to the very person accused of causing E.D.

harm in the first instance,

DATED this 14tn day of August, 2O2O.

JASON D. WOODBURY
District Attorney

By:

Deputy District Attorney
Nevada Bar No. 91 52
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Carson City District Attorney and that

on this 14th day of August, 2020, I caused to be served a copy of the foregoing document,

titIEd: OPPOSITION TO DEFENDANT'S MOTION FOR QUALIFIED PROTECTIVE ORDER

byfaxinganddeliveringvia@ic+saiddocumentaddresSedto:

wiiliam M. Murphy Esq. Pb piqlp noY
Nevada State Public Defender's Otfice
q11 E. Robinson Street,suite 1

Carson City, Nevada 89701
(77s) 687-4993
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.
NEVADASTATE BAR NO. 11424
511 E. ROBINSON ST., STE 1

CARSON Clry, NV 89701
T: (775) 687-4880 f: (775) 687-4993
EMAIL: wmmurphy@nspd.nv.gov
ATTORNEY FOR DEFENDANT

THE STATE OF NEVADA,
Plaintiff,

VS

JOSHUA DOUGLAS COUNSIL,
Defendant.

," i;i.li 2+ i:':i l: ?'2

IN THE FIRST JUDICIAL DISTRICT COURT OF STATE OF NEVADA

IN AND FOR CARSON CITY

I

Case No. 17 CR 00269 1B

Dept. No. ll

REQUEST FOR SUBMISSION

The Defendant, JOSHUA DOUGLAS COUNSIL, by and through his

attorneys, KARIN L. KREIZENBECK, Nevada State Public Defender, and WILLIAM

MURPHY, Chief Trial Deputy Public Defender, respectfully requests inat tne

DEFENDANT'S MOTION FOR QUALIFIED PROTECTIVE ORDER filed July 30, 2020,

the State's OPPOSITION TO DEFENDANT'S MOTION FOR QUALIFIED

PROTECTIVE ORDER filed August 14,2020 and DEFENDANT'S REPLY TO STATE'S

OPPOSITION TO DEFENDANT'S MOTION FOR QUALIFIED PROTECTIVE ORDER

filed August21,2020 be submitted to this Court for decision.

ilt

ilt

lil
ilt
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DATED thisrL day of August,2020'

KARIN L.

Chief Trial Deputy Defender
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CERTIFICATE OF SERVICE

I certify that I am an employee of the office of the Nevada State Public

Defender and that on the date shoWn below, I served a copy of the foregoing

REQUEST FOR SUBMISSION by preparing for hand-delivery and/or by facsimile a true

and correct copy thereof addressed to:

CARSON CITY DISTRICT ATTORNEY
885 E MUSSER ST #2O3OC
CARSON CITY NV 89701

DATED thi. eS day of August, 2020.

SIGNED:

3
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

-oOo-
THE STATE OF NEVADA,

Plaintiff,

v

JOSHUA DOUGLAS COUNSIL,

Defendant.

cAsE NO. 17 CR 00269 18

DEPT. 2

ORDER TO APPEAR

In June of zozo, Defendant submitted a Motion for Qualified Protective Order.

The Plaintifffiled an opposition to Defendant's motion on August t4,2o2o. Defendant

filed a reply to the State's opposition on August 2r,2o2o. None of the filings detail

whether any medical patient privileges do or do not apply. Good cause appearing,

THE COURT ORDER,S,

The parties shall appear for a hearing regarding the Motion for Qualified

Protective Order on Septernber 1b, 2o2o at 9:oo a.m. in Department z of the First

Judicial District Court, on the third floor of 88S E. Musser Street in Carson City,

Nevada.

September Z ,2o2o.

r.
Judge
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CERTIFICATE OF SERVICE

I certift that I am an employee of the First Judicial District Court of Nevada; that

on the h day of September 2o2o,I served a copy ofthis document by placing a true

copy in an envelope addressed to:

William M. Munrhv. Esq.
Nevada State Public Defen der
5tr E. Robinson St., Ste. r
Carson Ciw. NV Bqzor

Melanie Brantingham, Esq.
Carson City District Attorney
8BS E. Musser St., Ste. 2o3o
Carson CiW. NV Sszor

the envelope sealed and then deposited in the Court's central mailing basket in the court

clerk's office for delivery to the USPS at 1lu South Roop Street, Carson City, Nevada, fol

mailing.

Shadron
Judicial Assistant
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CASE NO. 17 CR A4269 lB

DEPT. NO. II

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

BEFORE THE HONORABLE DISTRICT COURT JUDGE, JAI4ES E. WILSON

THE STATE OF NEVADA,

Plaintiff,

V

JOSHUA DOUGI,AS COUNSII,

Defendant.

JAVS TRANSCRIPT OF PROCEEDINGS

IIEARING

SEPTEMBER 15/ 2024

Kathy Jackson CSR
Nevada ccR #402
California CCR #10465

APrroL' REPORTERS' (775) 882'532
1_

Transcrj-bed By:
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For the State:

For the Defendant:

APPEARANCES

MEI,ANIE BRANTINGHAM
Deputy District AttorneY
Carsorl City, Nevada

W]LLTAM MURPHY

Public Defender
Carson City, Nevada 89423
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SEPTEMBER 15, 2020, CARSON CrrY, NEVADA

-oOo-

THE COURT: I7CR269, State versus Counsil-

Ms. Brantingham is present for the State. Mr. Ricco for the

division. Mr. Murphy i-s present for Mr. Counsil.

Mr. Counsif is present.

This is the time set on a motlon for a hearing

regarding records. One of the things I wanted to ask about

is neither side quoted the privilege statutes. Is there some

reason that those don't apPly?

MR. MURPHY: The privilege statute would not

appfy because the purpose of a quali-fied protecti-ve order is

a Court ordered. A qualified protective is sometimes, well,

I'm going to say is generally used ln civil practice where

you want to get the medical records of somebody. And in a

civif context, if the parties can't agree to dj-sclosure of

medicaf records, then they go to the Court and the Court

orders the qualified protective order with the safeguards it

has -- it has in place.

We just don't send two people outside the parties

aft.er the case has been litigated, then you disclose the

records. And what regulates HIPAA is CFR, let me see. I

have 1t in my notes. Court's indulgience. 45CFRL64-5I2

subsecLion, yeah, I do have a copy if the Court wants it-
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THE COURT: No.

MR. MURPHY: Okay. And under subsection E, it

does permit d.isclosures in response to a subpoena discovery

request, other l-awful- process in response to an order of a

Court or an administrative tribunal. So what it is is if the

Court determines that a qualified protective order is

appropriate, then that trumps the privilege.

THE COURT: WelI, the privilege that I'm talking

about are those under 49, psychologists, doctor, potentially

social- worker, victim's advocate. So the HTPAA release

doesn't prevent discl-osure. It just limi-ts disclosure.

MR. MURPHY: WelI, it sets forth guidelines on

disclosure. So the Court order -- can I take my mask off?

Thank you. Well, the Court order -- wefl, the person whom

the order is for will- -- the order was taking what records

are to be released, and it provides safeguards for how those

records should be handfed.

They are not to be dj-sseminated again outsj-de the

parties for the purpose of litigation. They are not to be --

after the litigation is concluded, then it will- be destroyed.

So it provides safeguards to make sure that that information

does not fafl into the wrong hands or is not used in a way

that was not -- is not for the (audio static) " There is the

Court order so whoever that is directed against or directed
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to has the confidence that this is a Court order. We can

release the informati-on that is in the order without

violatlnq HTPAA.

THE COURT: Ms. Brantingham?

MS. BRANTINGTIAM: Your Honor, as to the

privileges, my -- my kind of take on that is those statutory

privileges apply more to the court proceedinqs, calling

wj-tnesses, presenting' documents, having documents admitted in

court proceedings.

I think HIPAA does protect the medicaf records.

The qualified protected order is the vehicle for someone to

seek access to those records outside of or around HIPAA' if

you wil}, but for the reasons set forth in our motion, we

don't believe there's a sufficient factual basi-s for the

Court to issue a qualified protective order.

Specifically, looking at the reply that was filed

by the defense, I, of course, don't have an opportunity to

comment on that outside of hearing in court, but there are no

specific facts stated in here to believe that anything the

victim said was untrue, save and except for the al-Iegation

that she reported that there were fly larva j-n the sink at

the time she was sexually assaulted.

And the allegation by the defense is that that

was untrue because when the detective went to the resi-dence,
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he did.n't find any f]y or fly larva. I would point out that

that visit to the residence occurred about two years after

the sexual assault claims arose in this case-

The point in time that they were reported to law

enforcement, there was a substantial amount of corroborating

evidence found by the detective in the bathroom in terms of

the layout, the colors, the general- condition of the

bathroom. so to say that, well, she must be lying because

she said there was fly larva that the detective didn't find

two years later, I think kind of fl-ies in the face of cornmon

SENSC

And whil-e the defendant does have a right to

investigate and pursue his theories of defense, he doesn't

just have a right to go tromping through the protected

medical information of who is now a ten-year-old little gi-rl,

who was six at the time she was sexually assaufted. And

absent some detaifed showing of refevant information

contained in the medical records, this should be kept

private.

We want this l-ittl'e girl to be able to deal with

the trauma that's been inflicted upon her. We want her to be

abl_e to seek medicaL and psychological help and therapy and

be abl-e to do that in a safe manner' where she fee-Is safe,

where she feel-s confident in speaking to her physicians and
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6

10

11

I2

13

I4

15

16

I1

1B

79

20

2I

22

23

z4

300 of604



1

2

3

4

5

6

1

U

9

10

11

1,2

13

T4

15

I6

L7

18

L9

20

21,

22

)?

24

treating psychologists and those professiona.Is who are there

to help her without worry that somebody is goj-ng to just go

tromping through her medicaf records.

There i-sn't anything that the defense can point

to that they think they wifl specifically find in those

medical- records to challenge her veracity, make some claims

about some family issues of sexual behavior, but those have

nothing to do with the l-itt1e girl in this case. And for all

those reasons we set forth in the opposj-tion, my argument

today, we ask the Court deny the qualified protective order.

MR. MURPHY: And at this point are we arguing for

the quallfied protection order because I only addressed the

Court's guestion about --

THE COURT: Hold on.

MR. MURPHY: -- the language and --

THE COURT: Hold on-

MR. MURPHY: OkaY.

THE COURT: I have a question for Ms. Brantingham

still. I guess f 'm still- not fol-lowing and I'm imagj-ning

that maybe a psychologist. would be one of the people that

would be the records woul-d be sought. From looking at NRS

49.209, it says a patient has a privilege to refuse to

disclose and to prevent any other person from disclosing

confidential communication between the patient and the

rrol, REPORTERS, (115) 882-532
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patient psychologist or any other person who is participating

in the diagnosis or treatment under the direction of the

psychologist, including a member of the patient's family.

I'm not understanding why that wouldnrt prewent a

disclosure of the psychologist records without her consent or

potentially a finding that constitutes in a new process

requires it be discl-osed.

But my concern is the reasons for these

privileges is so that a patient can be completely open with

their therapist and so I -- tell me why you think the

privilege does not appIy, Ms. Brantingham- Itrs not just --

MS. BRANTINGHAM: T think it does apply.

THE COURT: OkaY.

MS. BRANTINGIIAM: r think it does appfy. But I

think the qualified protecti-on order is the vehicle by which

the Court can say that there is Some other overridinq state

or federal law that all-ows the Court to discLose the records,

Again, I don't think that's been shown here but I think that

is the proper arg'ument.

THE COURT: Now, Mr- It4urphy, what about her

argument that there are no specifj-c facts alleged?

MR. MIIRPHY: Yeah, I have to completely disagree

with that. Based on our investigation and the investigation

of law enforcement, one of the specific things and what we

Prro],. REPORTERS (115)882-5322
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want to make -- we have to be mindful of, we don't completely

gi-ve away our defense in these motions. And one of the

things that the State is well aware of is in the

investigation of this case, the alleged, we]1, the smal-lest

alleged victim stated that there were flies and -- fly eggs

in the sink and this was during the forenslc interview.

So the detective asked was did that ever happen

and they said no. So it has nothlng to do with two years

later that it not being there. They inqui-red as to what --

is this an untruth statement? They said no. So what we have

here is during the forensic intervlew, this child conveying

defusions. This is a delusion. This is something imagi-nary.

And there is a -- there was a case or a study

done where they took a bunch of I think they were

kindergarten or preschooL chifdren that were in a daycare

facility and over the course of time, they all were convinced

that they had been molested by a cfown. And this is just to

show the suggestj-bil-ity of minor children.

The fact that this child conveyed a del-usionary

or a -- an imaginary fact that was shown by or was found by

the detective not to be true, you have to question the other

statements that were made. Now, that's iust one exampl-e that

the State knows about. We have other examples that or we

have other information based on our investigation that we're

rroT, REPORTERS (775) 882-532
9
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not required to disclose because that's part of our Work

Prod.uct Doctrine. However, when we try to find out why i-s

the minor i-n this facility, the State is of the position that

she's there receiving'treatment because of sexual- abuse. We

spoke to -- well, our investigation has shown that that's a

farce.

Now, when we step back and we look at the whol-e

picture of this, what we have is somebody at the time belng

eight years old, who as a matter of Law is not competent,

making statements. Those statements we have shown in our

motion, at least one of those statements is incorrect. Itrs

del-usional. Itrs an imaginary fabrication. The detective

showed that was del-usional because they asked the family is

that true.

We also have other information that we're

prepared to present at trial to show that this could not have

happened at the time that is being alleged. So we need the

records to show or for our expert to examine, to gi-ve us the

insight to say, a1I right, this is why she's actuall-y in the

facility. There was a time when they experienced some other

un-recafled psychological trauma that has nothing to do wj-th

this case. And there were physical manifestations of that

trauma. Is this sexual assault allegation just a

manifestation of that trauma?

Prro],, REPORTERS. (775) 882-532
10
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We have informat.ion that shows that the family

in, wel-l-, even though they have every right to do so in

America but their sexua.l- attitudes are somewhat

unconventional-. fs that something that a smal.l- child has

perceived and taken to interpret it in a way that coufd lead

to fal-se allegations?

You know, these aren't frivolous things. These

are real psychological and psychiatric consi-derations.

People are a product of their environment. Is this something

that the child from beinq around it has adopted for maybe to

be accepted for whatever reason. Irm not a psychologist or

psychiatrist or any medical professional, but that's why we

need those records so the medical professionaf can analyze

these things and we can protect Mr. Counsil's due process

rights and put on a meaningfuf defense and hopefully avoid

and the person being convicted of the charges for which he's

being charged.

TIIE COURT: So that -- the fIy eggs was put in

your reply points and authorities. And so how did that --

what l-ed t.o her maki-ng that statement?

MR. MURPHY: It was just during the forensic

interview when they took her to the Reno, I forget what

exactly it's cal.l-ed, Child Advocacy Center. And they sit the

child down with an advocate and they have a question and

ITOL REPORTERS. (115)BB2_532
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answer session, and thatrs where it came out, and this was

Supposed to be a session in order to get facts and determine

whether the child knows the difference between a truth and

lie, all- those preliminary things, and thatrs where j-t came

out.

And it was such a fantastic statement that the

detective, when he was there, thought, wefl, is this for

real? No. Maybe they }ive in a filthy house- Who knows.

TIIE COURT: What was goi-ng on rigrht before she

made this statement? fs this in the location where these

acts allegedly occurred?

MR. MTRPHY: No. This i-s in the -'- this is a

center in downtown Reno at the child Advocacy Center during

the interview with --

THE COURT: Where the eggs are, where the flies

and the eggs are.

MR. MURPHY: Pardon me?

THE COURT: Where the flies and the eggs are-

MR. MURPHY: The flies, she's elaiming that the

flies and the eggs were in the sink of the bathroom of her

house.

THE COURT: The place where this occurred?

MR. MI'RPHY: YES.

THE COURT: OkaY,

rToL, REFORTERS (7?s) 882-532
72
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MR. MURPHY: So when the detective followed up

and asked, you know, is there anything to that because it was

such a, quite frankly, unbelievable statement. It was

confi-rmed that, IIor nothing like that had ever been in the

sink.

THE COURT: That was verified through her parents

or somebody?

MR. MURPHY: They talked to, I think it was her

parents that took her or I think it was verified through her

parents. That her parents were living there at the time.

THE COURT: Ms. Brantj-ngham?

MS. BRANTINGIIAM: Speculations and guess and l-ack

of factuaf evidence before the Court does not a fact make.

She reported this condition j-n this sink to investigators.

Detective asked somebody else if they had seen it and the

answer was no. There could be any number of reasons for

that. It doesn't make -- it doesn't make it a fact. It

doesn't make it true. ft doesn't make it false.

That's a very weak statement to hang your hat on

to go digging through a ten-year-old girl's very private

medical information. That the family may engage in unusuaf

sexuaf practices afso has nothing to do with the child victim

in this case.

And the entirety of Mr. Murphy's argument was
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based on specu.l-ation and guess. Wefl-, we might find this.

We might find that. We want to see this. We want to see if

there's some other reason. That is exactly what these laws

are desiqned to prevent is that kind of unfettered fishing

expedition into thls chifd's medicaf records. She sought

treatment for trauma inflicted on her by the defendant. T

verified that with her family. That's why she was there.

She wasn't there for another reason.

And to -- to throw out all- sorts of speculation

and giuess as to whether there might be something else there

does not provide a proper 1ega1 or factual basis for thj-s

Court to issue a qualified protection order.

MR. MURPHY: And I have to in one sense partially

agree with the prosecution that there was -- that when she

made the claim there were flies and egg, fly eggs in the

sink. A-nd, rro, we1l, why was that statement made? f don't

have the training and experience or educati-on to figure out

why. I'm not a child psychologist or a psychiatrist. Why

would somebody make that statement that was obviously wrong

or obviously fabricated or obviousfy delusional and it was

confirmed that that statement was not a correcL statement or

a factual statement.

And what I think is the most disturbing here that

didn't raise any alarm bel-l-s on the part of the
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investigation -- investigation. When that popped up, that

should have set off alarm bel-fs and said, okay, there's

something going on here and we need to dig a little further.

So if my personal, maybe I'm an idealist. If I

was the State in this case, I would want these records for a

doubl-e sided reason. One, if the records say what the State

is cLaiming that they say that the person is in there because

they are receiving treatment for sexual trauma, then the

records will reflect that, and it wilf bofster their case.

Option number two is as the State with their

awesome power to put people in jail for life is if there

is -- it is questionabl_e. And the person is being wrongfully

prosecuted, then the State has a responsibility to keep that

from happening.

So I can't think of any reason why the State

woul-d oppose the release of these records. Werre not going

to publish in the record or only going present it to our

expert who wiLl- give us a layman's explanation as to why

these things are what they are.

The State al-so is making argument that we're

fishingr. It's not fishing. We have a basis for it. It's

just not -- weI1, it's over there. Let's see what's over

there. We have a reason for it. But we dOn't have access to

the detectives. we don't have access to the victim. we
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don't have access to their -- most of their family memlcers.

So we have to figure out where there are problems and explore

those problems in order to protect Mr. Counsj-I's due process

rights and give him a meanlngful defense.

We have outlined some of the problems that we --

we've identified Some of the probJ-ems and presented those to

the Court to show that we're not on what werre calling a

fishing expeditj_on. These are real problems that we have

j-dentified that have a basis for concern and that was why we

need. these records. Otherwise, we have no ability to

determine whether the child is even competent or whether the

claims she's making is based on imagination or delusion,

which She's already made imaginary and delusionaf comments

before. We have to have this in order protect Mr. Counsil- to

have a fair trial.

THE COURT: Did the child testifv at the

preliminary hearing?

MR. MURPHY: The child did not. We dld do a

pretrial writ based on the statute allowing hearsay.

However, that writ was denied at the Supreme Court or I'm

sorry, the Court of Appeals.

THE COURT: Ms. Brantingham, I'm goi-ng to have

you prepare the order. I'm denying the request without

prejudice at this time. There were huge specific facts

Prrol REPORTERS (775) 882-532
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a]Ieged. In fact, I don't thj-nk in the motion there were any

facts of specific facts alleged in the reply. There were few

specific facts and it did not contain it bei-ng the reply. It

did not contain context l-ike when, where, those things. Afso

neither the motion nor the reply incJ-uded any l-aw on the

issue other than the citation to the HIPAA regulation.

The motion is d.enied on those qrounds. I'm going

to appoint an attorney to represent the child on the issue of

privilege. And that wltl be the order of the Court at this

point.

MR. MURPHY: So based on the new district court

rules, when you say without prejudice, am I allowed to

supplement or submit another order to address the concerns

that the Court has because I'm not all-owed to ask for

reconsideration un-less I think you made a mistake of l-aw and

I think I can, you know, make an argument based on mistake of

faw. But I want to know exact -- T just don't want to submit

a motion for reconsideration and the Court automatically deny

it based on the new district court rul-es or does the Court

want me to file a second request for a qualified protective

order?

THE COURT: T'm going to authorize that you fi-le

a supplement to the motion and you provide a file.

MR. MURPHY: Okay.

Prro], REPORTERS, (115) 882-532
I1

311 of604



L

2

3

4

5

6

7

8

9

tHE COURT: Ms. Brantingham is groi-ng to have an

opportunity to respond to your supplement, and you're goinE

to be ab.l-e to file a reply to her response to your

supplement.

MR. MURPHYT OkaY.

THE COURT: AII right, thank You-

MR. MURPHY: Oh, one last thing, is I did have a

conversation with Mr. Counsil based on the Court's concerns

about COVID and havj-ng jury trials. Apparently, Mr. Counsil

was set for November. I have had a conversation with him,

and he is prepared to reset that date. So if the Court is --

if it please the Court, we are prepared to vacate the

November trial date and reset it for March 1st through

March Lzth.

THE COURT: Did you want me -- are you asking me

to change it? f just want to make sure Irm understanding.

Are you asking me to change the date from Novernber to March?

MR. MURPHY: Yes,

THE COURT: Ms. Brantingham?

MS. BRANTINGHAM: That wiII be aII right. r

don't object to that.

THE COURT: And the dates in March were?

MR. MURPHY: March lst through March l-2th

excluding Tuesdays.
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THE COURT: There is already set the Candel-ario

case.

MR. MJRPHY: That's correct. He's out of

custody.

THE COURT: Correct.

MR. MURPHY: And Mr. Odgers from our office is

handling that.

THE COURT: Ho1d on. Let me finish my thought.

MR. MURPHY: f 'm sorry.

THtr COURT: Which there's already been a trial

on. There was a hung jury in that case, and it seems to me

very Iikety to go. But it is -- he is, Mr. candelario is out

of custody. Now, we've got that case set from the lst

through the 17th, with some days not having trial. Are eight

days the week of March 1st and the week of March $th, is that

enough time, Ms. Brantingham, to try the case?

MS. BRANTINGHAM: Yes, f believe it is.

THE COURT: Mr. MurPhY?

MR. MURPHY: I think so. That is one of the

reasons why I chose that date because he is out of custody

and because we do have that time sfot available.

THE COURT: T just want to comment for the record

that I'm not sure that we coul-d not do this trial- in

November.

ITOL REPORTERS. ('115) BB2_532
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l4R. MURPHY: Well, I don't know if we can or noL

because now that we're having this issue as to whether to get

the medical records or not, even if the Court granted the

order today, is we would have to get the funding for the

expert. We already have an expert lined up. But now that

therers -- we were experiencing delay getting the medical

records, then T don't know that our expert is going to be

prepared to brief us and be able to present testimony in

November. I don't think a month is going to be enough time.

THE COURT: Al1 right. The November trial date,

Mr. Counsil, you're on board with this and continuing the

November trial until March?

THE DEFENDANT: Yes Your Honor.

THE COURT: The November triaf is vacated. This

tria1 will be set for March 1st., 3rd, 4th, 5th, 8th, 10th,

1lth and 12th. All- of those are -- aII of the dates

associated with the November triaf date are vacated.

MS. BRANTINGHAM: Your Honor, do you have a

specific attorney will be appointed to represent the child on

the privilege issue?

THE COURT: I donrt.

MS. BRANTINGIIAM: Can we just feave a blank in

the order then and the Court can fil-l it in?

THE COURT: You can just indicate that Ifm goingt
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to appoint the attorney because it wilt be a totally separate

order that appoints the attorney.

MS. BRANTINGHAM: OkaY, thank You-

THE COURT: f need to thi-nk -- we have a f ist of

people but not for thls klnd of an issue. So lust indicate

that I'm g'oing to appoint an attorney.

MS. BRANTINGFIAM: OkaY.

THE COURT: A11 right' thank You.

MR. MURPHY: You know, now that I'm thinking of

it, wilt the court allow me to submit an ex parte supplement

for in-camera revj-ew that only the Court can see because this

is my problem, is I always have to be mindful of not giving

away our defense in motions.

Would the Court be willing to review something

in-camera or ex parte where I can outline more of my defense

strategy and more of the information that I have acquired to

support this order for a gualified protective order?

THE COURT: Yes'

MR. MURPHY: Thank you. I think that woufd be

much more beneficial- for the Court.

MS. BRANTfNGHAM: And for: the record, Your Honor,

I would object to that because that gives the state no

opportunity to rebut any allegations that come before the

court. I think this is one of those situations where

rro],, REPORTERS (775) 882-532
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Mr. Murphy has some decisions to make. There comes a point

where you have to decide if revealing some of your defense.

strategry is worth it to Seek the records that you want, but

you have to give the State a fair opportunity to resPond.

MR. MTJRPHY: And to --

THE COURT: Hold on. HoId on.

So I appreciate the tension between my receiving

ex parte communication and the State not having an

opportunity to respond to that, at least at this point. But

in my rn:ind, Mr. Counsil's constitutional right to due process

and not having to disclose his defenses outweigh the lack of

opportunity of the State to respond to that- So at thls

point you can do it..

l4R. MURPHY: Thank You, Your llonor.

THE COURT: Include that in that order as well'

Ms. Brantingham.

MS. BRANTTNGI{AM: I will.

THE COURT: Thank You.

MR. MJRPHY: Al1 rigiht. Thank You-
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STATE OF NE\IADA,

CARSON CITY.

It KATHY JACKSON, do herebY certifY:

That a motion hearing was hefd in the

within-entitled matter in Carson City, Nevada;

That said motion hearinq was recorded by a

recording system, and saj-d recordj-ng was delivered to me for

transcription,'

That the foregoing transcript' consisting of

pages 1 througt1 23 is a fu1l, true and comect transcript of

said recording performed to the best of my ability.

Dated at Carson City, Nevada, this 17th day of

February, 2023.

ReTr{Y JACKSON, CCR

rToL REPORTERS, l'175) 882-532
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R[C'D & FiLr.'.,

2tll StP l? Alt t0' lt

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

STATE OF NEVADA,

Plaintiff,

vs.

JOSHUA DOUGLAS COUNSIL,

Defendant.

Gase No. 17 CR00269 1B

Dept. No. ll

318 of

A I

ORDER APPOINTING
ATTORNEY FOR E.D.
DOB: 0812912010

IT IS HEREBY ORDERED:

Kyle Winter, Esquire is appointed attorneyfor E.D. (DOB

8/zg/zoto), in this matter. The scope of the appointment is to ensure E.D.'s

rights, including any applicable privileges, are protected in relation to the

Defendant's Motion for Qualified Protective Order.

Attached to this copy of this order is a copy of the Defendant's motion, the

State's opposition, and Defendant's reply. These records are to be kept

confidential and not disclosedto any person without an order authorizing

disclosure.

The parties are to cooperate with l(yle Winter and to provide any and

all information required in a timely manner.
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KyleWinter shall file a response of child to Motion for Discovery of

Medical Records by October Bo, zozo and serve the parties.

September l7 , zozo.

Melanie Brantingham
Deputy District Attorney
88S E. Musser St., Ste. 2o3o
Carson City,lW 897or
(via officebin)

Kyle Winter, Esquire
Allison MacKenzie, LTD.
4o2 N. Division Street
Carson City,IW SgZog

Jr.
Court Judge

William M. Murohv. Eso.
N evada State Public' oefender
Srr E. Robinson St., Ste. r
Carson City,I{V 8g7or
(via office bin)

J E.

CERTIFICATE OF SERVICE

I certifythat I am an employee of the First Judicial District Court of
I /'J

Nevada; thaton the / / dayofSeptember zozol serveda copyofthis

document by placing a true copy in an envelope addrmsed to:

the envelope sealed and then deposited in the Court's central mailing basket in

the court clerk's office for delivery to the USPS at rur South Roop Street, Carson

City, Nevada, for mailing.

Judicial Assistant

2

319 of



THIS SEALED DOCTJMENT,
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WILL FOLLOWVIAI-J.S.

MAIL
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.
Nevada State Bar No. : 11424
51 I E. Robinson St., Ste I
Carson City, NV 89701
Ph: (775) 684-1080 / Fax: (77s) 687-4993
Email : wmmurphy@nspd.nv. gov
Attorney for Defendant

THE STATE OF NEVADA,

Plaintiff,
vs.

JOSHUA DOUGLAS COUNSIL,

Defendant,

Case No.: l7 CR 00269 18

Dept. No.: II

202t

CK

jiLL'U,+ 
,i.r 
,

Itii ii,lY 2a

.li,,lr.-i,.
ILCi,,.i

iqLi*

Frf /: ,jl
A *- .;: ;'

Y

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

MOTION TO DISOUALIFY CARSON CITY DISTRICT ATTOR]\EY'S OFFICE

The Defendant, JOSHUA DOUGLAS COLJNSIL, by and through his attorneys, KARIIT

L, KREIZENBECK, Nevada State Public Defender, and WILLIAM MURPHY, Chief Tria

Deputy Nevada State Public Defender, moves this Court for an Order disqualifling the Carsor

City District Attomey's Office.

This motion is made and based upon all papers and pleadings on file, as well as tht

attached Points and Authorities and Affidavit of Counsel.

DArED ttlrZdbuv or rl\
KARIN L.
Nevada

By

D

Chief Trial Public Defender

s

1
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POINTS AND AUTHORITIES

Pursuant to the Second Amended Criminal Information filed by the State on August 24,

2018, the Defendant in this matter is charged with the following:

Count I: Sexual Assault/Sexual Assault against a Child under the Age of 14

Years, a category A felony as defined by NRS 200.366(l) and (3);

Sexual Assault against a Child under the Age of 14 years, a

category A felony as defined by NRS 200.366(l) and (3);

Sexual Assault against a Child under the Age of 14 years, a

category A felony as defined by NRS 200.366(1) and (3);

Lewdness with a Child under 14 years of age, a category A felony

as defined by NRS 201.230;

Count II:

Count III

Count IV

CountV: Attempted Lewdness with a Child under 14 years of age,

category B felony as defined by NRS 201.230 and NRS

On July 30,2020, the Defense filed a Motion For Qualified Protective Order in order

access the medical records of E.D. The State filed its opposition on August 14, 2020

Defense filed a reply on August 24,2020. The request to submit was also filed on August 24,

2020.

On September 2,2020, the Court filed a Notice to Appear ordering a motion hearing on

the Defendant's Motion for Qualified Protective Order. This hearing was scheduled for

September 15,2020. At this hearing, the court appointed an attorney to represent the allegef

victim, E.D. The order appointing attorney for E.D. was filed on September 17,2020.

On November 16, 2020, the defense filed an Ex Parte Motion for Extraordinary Funds a{

I

State Expense Filed Under Seal to hire Marc Chambers, Ph.D. One of the purposes of wishine tl
retain Dr. Chambers was to provide guidance to the defense and the Court as to why the medical

records of E.D. were necessary to the defense. In the Ex Parte Motion, the defense included ani

I

excelpt from the email between defense counsel and Dr. Chambers. This excerpt explained th{

concerns Dr. Chambers had regarding what he knew about the case, what Dr. Chambers would

be looking for in medical records, and how these records were important to the defense.
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On November 23,2020,the Court filed a Notice to Appear for Motion Hearing to

the Defendant's November 16, 2020 Ex Pane Motion for Extraordinary Funds at State

Filed Under Seal. The motion hearing was scheduled for November 24,2020.

At the November 24,2020 motion hearing, the District Attorney's office as well as

attorney appointed for E.D. were present. Counsel for the Defendant made several requests

hold the hearing outside the presence of the other parties, as counsel wanted to be candid to

Court concerning the Motion without divulging trial strategies and the thoughts and concerns o

the defense. The request was originally denied and counsel for the Defendant responded to

Court's inquiries as honestly and candidly as possibly, but with ambiguity in the interest of

divulging the thoughts and concems of the defense. Eventually, the Court ordered the

parties to vacate the courtroom, at which time counsel was able to be completely forthright

the Court conceming the need for the expeft because the other parties were not present to

the thoughts and strategies of the defense.

Subsequent to the November 24, 2020 hearing, counsel for the defense learned

District Attomey's office and the attorney for E.D. were provided the November 16,2020

Parte Motion for Extraordinary Funds at State Expense Filed Under Seal. This is the

provided to the Court that included the correspondence between defense counsel and

proposed expert, Dr. Marc Chambers, as well as the candid thoughts and impressions of

defense concerning the case and the need for the expert. The District Attorney's Office and

attomey for E.D. were provided this Motion via email from the First Judicial District Court

Department II, on November 23,2020.

The due process clause of the Fifth Amendment of the United States

applicable to the state through the Fourteenth Amendment as well as the Due Process Clause

the Fourteenth Amendment provides in pertinent p&ft, "...nor be deprived of life, liberty,

property, without due process of law." Additionally, The Sixth Amendment to the United

Constitution, applicable to the States through the Fourteenth Amendment, guarantees the

shall have the Assistance of Counsel for his defense.
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NRS 174.245(2) states:

The prosecuting attorney is not entitled, pursuant to the provisions of this
section, to the discovery or inspection of:

(a) An internal report, document or memorandum that is prepared by or on
behalf of the defendant or the defendant's attorney in connection with the
investigation or defense ofthe case.

(b) A statement, report, book, paper, document, tangible object or any other
type of item or information that is privileged or protected from disclosure or
inspection pursuant to the Constitution or laws of this state or the Constitution of
the United States.

Here, the Defense filed an Ex Parte Motion for Extraordinary Funds at State Expense

Filed Under Seal. Ex parte motions are authorized by FJDCR rule 1.9. The ex parte

communication is permitted for this Motion because the defense was seeking funds to hire an

expert and may reasonably result in the prosecution gaining an advantage if the prosecution

knew the defense was seeking to retain an expert. Requesting the document be filed under seal is

permitted by FJDCR rule 3.5. even though the rule states the Motion will be filed under seal

without a court order, the defense expressly include "under seal" as a protective redundancy to

prevent dissemination to anyone other than the Court.

The defense asserts the Ex Parte Motion for Extraordinary Funds at State Expense Filed

Under Seal is protected by statute in that it was a document prepared on behalf of the defendant's

attomey in connection with the defense of the case. The defense submitted the Ex Parte Motion

for Exhaordinary Funds At State Expense Filed Under Seal as the Nevada State Publiq

Defender's Office does not have funds to hire and expert and all requests for monies must bd

submitted to the Courl for approval. The District Attomey's office was not entitled to thif

Motion pursuant to statute. 
I

I

In order to properly justify the motion for funds, defense counsel was candid andi

I

forthright with the Court, divulging the privileged communication between the defense and Dr]
I

Chambers as well as divulging trial strategy and the thought process of the defense team.l 
I

I

I

I

I

I The defense intentionally does not discuss the information divulged in the Ex Parte Motion for Extraordinary 
|

Funds at State Expense Filed Under Seal as this motion is available to the public and divulging the information here 
I

could be considered a waiver, I

I

I

I

I
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The purpose and expectation of the Ex Parte Motion for Extraordinary Funds at S

Expense Filed Under Seal was to prevent the prosecution and other parties from knowing

contents of the Motion, the intentions of the defense in seeking an expert, the

between defense counsel and its proposed expert, as well as the thoughts and impressions of

defense to justiff granting the Motion. Needless to say, if the Defendant was a person of

for whom counsel would not need the approval of the Court for funds, the defense team

have been able to hire Dr. Chambers without Court approval, and the prosecution would

have been privy to the Defense's intentions to hire an expeft, the privileged commun

between defense counsel and Dr. Chambers nor the thoughts and impressions of defense counsel.

The standard for evaluating whether a prosecutor's office should be disqualified

discussed in State v. Eighth Judicial Dist. Court of the State, 130 Nev. 158, 164-65,321 P.3

882, 886 (2014). This case sets forth the standard that the appropriate inquiry is whether

conflict would render it unlikely that the defendant would receive a fair trial.

Here, the Defendant can no longer receive a fair trial because the prosecution now

what the defense is exploring through its expert and what the expert will be looking for in

discovery as well as any medical reports. Now that the prosecution knows what the defense i

looking for, if those defenses or issues are not presented, the prosecution will

exploit the absence of those issues at trial and during cross-examination. The prosecution

knows exactly what issues to explore because it has the email the expert sent to defense

setting forth exactly the issues the expert will be exploring.'Ihere is no way the Defendant

get a fair trial if the Defendant is required to divulge the confidential communications

counsel and experts which the prosecution can later use in its prosecution.

Additionally, counsel disclosed to the Court its defense concerning the State'

investigation of this case in the Ex Parte Motion for Extraordinary Funds at State Expense

Under Seal. The prosecution now knows of this defense strategy and the theory behind

strategy, which it never would have known but for the prosecution being privy to the Ex

Motion for Extraordinary Funds at State Expense Filed Under Seal. The prosecution is now
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to the thoughts of counsel as it relates to this defense. Again, the Defendant cannot receive a fair

trial now that the prosecution knows so much of the defense strategy.

The prosecution will be seeking to persuade twelve jurors the Defendant committed the

crimes for which he is accused with no physical evidence. The prosecution's knowledge of the

trial strategies, theories, communication with the expert and how they will be implemented for

the defense prevents the Defendant from receiving a fair trial.

As the United States Supreme Court stated in United States v. Nobles , 422 U.5. 225,95

s. cl 2160 (1975):

The work-product doctrine, recognized by this Courl in Hickmanv.Taylor,329
U.S. 495 (1947), reflects the strong "public policy underlying the orderly
prosecution and defense of legal claims." Id., at 510; see also id,, at 514-515
(Jackson, J., concuning), As the Court there observed:

"Historically, a lawyer is an officer of the court and is bound to work for the

advancement of justice while faithfully protecting the rightful interests of his

clients. In performing his various duties, however, it is essential that a lawyer
work with a certain degree of privacy, free from unnecessary intrusion by

opposing parties and their counsel. Proper preparation of a client's case demands

that he assemble information, sift what he considers to be the relevant from the

irrelevant facts, prepare his legal theories and plan his strategy without undue

and needless interference. That is the historical and the necessary way in which
lawyers act within the framework of our system of jurisprudence to promote
justice and to protect their clients' interests. This work is reflected, of course, in
interviews, statements, memoranda, conespondence, briefs, mental impressions,
personal beliefs, and countless other tangible and intangible ways - aptly though
roughly termed by the Circuit Court of Appeals in this case as the 'work product

of the lawyer.' Were such materials open to opposing counsel on mere demand,

much of what is now put down in writing would remain unwritten. An attorney's
thoughts, heretofore inviolate, would not be his own. Inefficiency, unfairness and

sharp practices would inevitably develop in the giving of legal advice and in the

preparation of cases for trial. The effect on the legal profession would be

demoralizing. And the interests of the clients and the cause ofjustice would be

poorly served." Id., at 510-51 l.I

The Court therefore recognized a qualified privilege for certain materials
prepared by an attorney "acting for his client in anticipation of litigation." Id., al
508, See generally 4 J. Moore, Federal Practice p26.63 (2d ed. 1974); E. Cleary,
McCormick on Evidence204-209 (2d ed. 1972); Note, Developments in the Law
-- Discovery,74Harv. L. Rev. 940,1027-1046 (1961).

Although the work-product doctrine most frequently is asserted as a bar to
discovery in civil litigation, its role in assuring the proper functioning of the
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criminaljustice system is even more vital. The interests of society and the
accused in obtaining a fair and accurate resolution of the question of guilt or
innocence demand that adequate safeguards assure the thorough preparation and
presentation ofeach side ofthe case.

At its core, the work-product doctrine shelters the mental processes of the
attorney, providing a privileged area within which he can analyze and prepare his
client's case. But the doctrine is an intensely practical one, grounded in the
realities of litigation in our adversary system. One of those realities is that
attorneys often must rely on the assistance of investigators and other agents in
the compilation of materials in preparation for trial. It is therefore necessary that
the doctrine protect material prepared by agents for the attorney as well as those
prepared by the attorney himself. Moreover, the concerns reflected in the work-
product doctrine do not disappear once trial has begun. Disclosure of an

attomey's efforts at trial, as surely as disclosure during pretrial discovery, could
disrupt the orderly development and presentation of his case.

Urrited States v. Nobles, 422 U.S. 225, 236-39, 95 S. Ct. 2160, 21 69-7 0 (197 5)

The only way to ensure the Defendant receives a fair trial is to disqualifu the entire

Carson City District Attorney's Office. This will ensure there is no cross-contamination to other

attomeys and will avoid a mistrial should any of the above-mentioned issues become an issue al

trial,

The District Attorney's Office does know about the defendant's Motion because counsel

was informed that the Ex Parte Motion for Extraordinary Funds at State Expense Filed Under

Seal was sent to the District Attomey's Office.

Defense was asking for funds to assist the defense in its Motion. The defense did not

have access to an expert and was compelled to request funds from the court. The court could

have requested a hearing outside the presence of opposing parties and the public if it needed

additional information prior to granting or denying the defendant's Motion. Providing the

Motion to opposing parties did not assist the Court in making this determination.

The Nevada Supreme Court in State v. Eighth Judicial Dist. Court of the State, 130 Nev.

l5 8, 163, 321 P .3d 882, 885 (2014) cited to three jurisdictions in which the fair trial standard is

applied. The three jurisdictions which follow the standard that the appropriate inquiry is whether

the conflict would render it unlikely that the defendant would receive a fair trial. These

jurisdictions are Colorado, Kansas and California.
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attomey's office. see also see also

A. The Colorado Fair Trial approach.

Colorado had codified the circumstances in which the office of the district attorney

be disqualified. These circumstances are: (1) at the request of the district attomey; (2) upon

showing that the district attorney has a personal or financial interest in the prosecution, or (3)

court finds special circumstances that would render it unlikely the defendant would receive a

trial. People v. Kendrick, 396 P.3d 1124,1130 (Colo. 2017).

The Colorado Supreme Court has provided rationale on several cases in the analysis as

whether a defendant would receive a fair trial. The Court in People v. Perez, 201 P.3d i

(Colo. 2009), held there was not a basis to disqualiff the entire district attorney's office

no confidential information was passed or could be passed to other members of the

2007) (stating that the inquiry is "whether confidential information has been and can continue

be screened from those members of the District Attomey's Office who would actually

defendant's case"). The crux of the rationale and similar cases is the possession of

information. In People v. Chavez, 139 P.3d 649 (Colo. 2006) the Court upheld

disqualification ofthe assistant district attorney because the assistant district attorney

confidential information from when the assistant district attorney was in private practice.

Court remanded to the trial court to consider whether the entire district attorney's office

be disqualified based on whether the district attomey's office screening policy will

special circumstances that might lead to an unfair trial.

B. The Kansas Fair Trial Approach.

The Supreme Court of Kansas in State v. Miller,427 P.3d 907 (Kan. 2018)

disqualification of an assistant district attorney when the assistant district attorney

possession of information protected by the attomey-client privilege. The Court upheld

court holding that the assistant district attorney be disqualified, but the entire district

office did not need to be disqualified because the district attomey's office had

upheld

came

the

attomey'
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safeguards in place to assure the ADA's living arrangement with a State's witness, who

already testified at trial, would not prejudice the defendant's second trial.

In State v. Pledser,440 P.3d 625 (Kan. Ct, App. 2019) the Court held the defendant

not disclose any confidential information to the special prosecutor when the defendant consul

with the special prosecutor about potential representation. There was, thereforee no

information the special prosecutor could use against the defendant in court.

As in the Colorado analysis, the crux is whether confidential information is possessed

the district attorney's office.

C. The California Fair TrialAnproach.

Section 1424 of the California Penal Code states that a motion to recuse "may not

granted unless the evidence shows that a conflict of interest exists that would render it

that the defendant would receive a fair trial." Cal. Penal Code $ 1424

In the Court of Appeal of California, Fifth Appellate District, Pcople v. Evaro, No

F053982, 2008 Cal. App. Unpub. LEXIS 10534 (Dec, 30, 2008),2 the defense hired an exp

who was later retained by the prosecution. the court upheld the trial court's finding to disquali

the expert. The court of appeals found any attorney in the district attomey's office who was pri

to the expert's work or theories was disqualified, but such disqualification did not apply to

entire district attorney's office as isolation from disqualified persons may avoid exposure

confi dential information.

In Love v. Superior Court 168 Cal. Rptr. 577, (Cal Ct. App 1980). a conflict was

when a deputy district attomey within the "very section" responsible for prosecuting

defendant had previously served as legal research assistant working on the defense in the

2 NOT TO BE PUBLISHED IN OFFICIAL RF,PORTS. CAI.IFORNIA RUI,ES OF COURT. RUI-E 8.I I I.-((A),

PROHIBITS COURTS AND PARTIES FROM CITINC OR REI-YING ON OPINIONS NOT CERTIFIED FOR

PUBLICATION OR ORDERED PUBLISHED, EXCEP'I AS SPECIFIED BY RUL,E 8,III5(b). THIS OPINION
HAS NOT I]EEN CERTIFIED FOR PUBI,ICATION OR ORDERED PUBLISHED FOR THE PURPOSES OF

RULE 8.r I 15.

Pcoplc v. Evaro, No. F053982,2008 Cal. App. Unpub. LEXIS 105i4, at x | (Dec' 30, 2008)
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against the defendant. The Court observed that as a legal research assistant, the deputy

attorney, "was privy to confidential information vital to the defense."

In Monow v. Superior Court, 36 Cal. Rptr.2d 210 (Cal. Ct. App 1994), the

engaged in eavesdropping upon a privileged attorney-client communication and

confidential information. The Court found dismissal of the charge was appropriate remedy

such behavior shocked the court's conscience.

In the present case, even though the defense does not assert or imply any wrongdoing

the part of the Carson City District Attorney's Office, this case demonstrates the importance o

the defendant's right to a fair trial when the prosecution has acquired confidential information.

All the above cases turn on the acquisition of confidential information. Most of the

held disqualification of the entire district attorney's office was not necessary because the

attorney's office had safeguards in place that would ensure no confidential information would

disseminated to the attorney prosecuting the case. In this case, however, the Carson City

Attorney's Office is a small, intimate offrce with seven criminal attomeys. It is highly unlike

the Carson City District Attomey's screening can or will resolve the dissemination of

confi dential communications.

An argument exists that disqualification of an entire district attomey's office is

extreme measure that should only be ordered when the confidential information cannot

properly screened from other attorneys. As discussed above, the ability to screen in such a

office is unrealistic.

Additionally, the burden of appointing a special prosecutor is a hardship on the

attorney's office. This may be true in larger offices such as Clark County, Washoe, Los

or other large district attomey's office. In this case, however, there are nearby

counties which can assume prosecution as well as the Nevada Office of the Attomey

There would not be a hardship in having a prosecutor appointed from one of these offices.

Considering the Defendant is charged with some of the most punitive crimes in vio

of Nevada law, it is essential to ensure there is no possibility of violating the Defendant's right
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confidential communications protected by statute and case law. These

Defendant cannot receive a fair trial now the prosecution has this confidential

Attorney's Office must be disqualified. tl

RESIECTFULLv suBMIrrED this Z&, * lft\^-t ,2021

KARIN
Nevada

By:

a fair trial and disqualifuing the entire Carson City District Attorney's office is the proper

of action.

CONCLUSION

Based on the arguments presented above, it is respectfully requested this Court find

Ex Parte Motion for Extraordinary Funds at State Expense Filed Under Seal c

communications are now in the possession of the Carson City District Attorney's office

communications contain the thoughts, impressions, and trial strategy of the defense. The

did not intend to have the confidential communications disseminated other than to the Court

Because of the small size of the office, simply disqualifying the Deputy District Attorney

not properly protect the Defendant's right to a fair trial. The entire Carson City's D

L, ECK
Pu

Chief Trial Public Defender
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CERTIFICATE OF SERVICE

I certify that I am an employee of the office of the Nevada State Public Defender and that

on the date shown below, I served a copy of the foregoing MOTION TO DISQUALIFY

CARSON CITY DISTRICT ATTORNEY'S OFFICE by preparing for hand delivery and/o

facsimile a true and conect copy thereof addressed to:

CARSON CITY DISTRICT ATTORNEY
885 E MUSSER ST #2O3OC

CARSON CITY NV 89701

.S*ro, 2A2rDATED this

SIGNED:
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JASON D. WOODBURY
DISTRICT ATTORNEY
Nevada Bar No. 6870
885 E. Musser Street, Suite 2030
Carson City, NV 89701
(775) 887-2072
Attorney for Plaintiff

STATE OF NEVADA,

Plaintitf,

V.

JOSHUA DOUGLAS COUNSIL,

Defendant.

.i attttil

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CIry

Case No.

Dept. No.

17 CR 00269 1B

il

OPPOSITION TO MOTION TO DISQUALIFY DISTRICT ATTORNEY'S OFFTCE

COMES NOW, the Plaintiff, STATE OF NEVADA, by and through counsel,

JASON D, WOODBURY, District Attorney and Melanie A. Brantingham, Deputy

District Attorney in and for Carson City, State of Nevada, and hereby opposes the

Motion to Disqualify District Attorney's Office filed by the Defendant, JOSHUA

DOUGI-AS COUNSIL, by and through his counsel of record, William M. Murphy, Esq.

ilil

ilil

/ilt

ilil

ilil
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This opposition is made and based upon the accompanying points and

authorities, all pleadings and papers on file herein, and the arguments of counsel at

any hearing the Court deems appropriate with respect to this mafier,

DATED this 6n day of Juty,2A21,

JASON D. WOODBURY
District Attorney

By:

Deputy D istrict Afi orney
Nevada Bar No.9'152
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS.

On November 23, 2020, counsel for the State received an email from the

Court's Judicial Assistant indicating that the Court had asked her to set a Motion for

Extraordinary Funds filed by the Defendant on the law and motion calendar. Kyle

Winter, who had been appointed to represent the child whose medical records were

at issue, responded that he could be available on November 24,2020, but that he did

not receive a copy of the Motion for Extraordinary Funds. A short time later, the

Coutt's Judicial Assistant emailed the Motion to Mr. Winter and counsel for the State.

Counsel for the State has no specific recollection of having read the Motion at that

time and had no recollection of any specific defense strategies revealed therein.

It did not come as a surprise to counsel for the State that the Defendant was

seeking to retain an expeft witness; in fact, counsel believes that defense counsel

had stated as much on prior occasions, and the unavailability of an expert to review

the case has affected the trial dates. Fufthermore, defense counsel revealed his

strategy of challenging the credibility of the victims in this case from the very

beginning, questioning the witnesses who testified at the preliminary hearing about

what he believed to be false or exaggerated statements of the victim. And, finally,

the strategy of challenging the victim's credibility was mentioned directly in the Motion

for the Qualified Protection Order, which was served on the State by defense

counsel.

ln anticipation of filing this Opposition, counsel for the State skimmed through

the Motion, for purposes of understanding the contents of the Motion to Disqualify the

District Attorney's Office. Defense counsel includes the identity of his expert witness,

his CV and an excerpt from an email received from his expert, wherein the expert
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lists the types or categories of information he would be looking for in the records. No

actual correspondence was attached, no opinions were rendered regarding the victim

or her credibility, and there were no "candid thoughts or impressions" of note in the

Motion. Nothing in the Motion came as a surprise to counsel for the State, and no

confidential defense strategy was revealed therein.

As set forth below, the case authority does not support disqualifying the

Carson City District Attorney's Office in this case, and the Motion should be denied.

II. ARGUMENT.

A. THERE IS NO RULE PROHIBITING THE COURT FROM
DISCLOSING AN EX PARTE MOTION.

As an initial matter, FJDCR 1.9 does not authorize the filing of Ex Parte

Motions, as stated in the Defendant's Motion. Ex Parte Motions are governed by

Rule 3.19, which provides that ex parte motions can be filed in emergency situations.

The State does not intend to suggest that it is always entitled to know when the

defense is requesting funds for expert witnesses or submitting ex parte requests to

the Court; however, just as the State acknowledges that ex parte motions are

available to the defense to seek funds for expert witnesses, it likewise submits that

there is nothing that prevents the Court from determining that the Motion should be

shared with the opposing party (nor does the defendant include any such authority in

his Motion.) On that basis, the Court acted properly when it disclosed the Motion,

seeking input from the State and counsel for the minor child. Nothing about that

disclosure provides a basis for disqualifying the Carson City District Attorney's Office.

lill

t/il

ilil
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B. THERE IS NO LEGAL BASIS TO DISQUALIFY THE CARSON CITY
DISTRICT ATTORNEY'S OFFICE.

An entire prosecutor's office may be disqualified only "in extreme cases where

the appearance of unfairness or impropriety is so great that the public trust and

confidence in our criminal justice system could not be maintained without such

action." . Monroe v. state, No. 58171,2013 Nev. Unpub. LEXIS 1422, at*2-3 (Sep.

26,2013), citing collier v. Legakes, gB Nev. 307, 310, 646 p.2d 1219, 1220-21

(1982). When considering a motion to disqualify a prosecutor's office, the district

court should determine whether, under the totality of circumstances, "the

prosecutorial function could be carried out impartially and without breach of any

privileged communication. " /d.

A significant majority of the cases discussing disqualifying a prosecutor or a

prosecutor's office relate to situations wherein the prosecutor has some direct

relationship with the Defendant or the case. For instance, in Monroe, the prosecutor

had directly been threatened by the Defendant. Disqualification was not required in

that instance. ln Sfafe v. Eighth Judicial District Court, the Nevada Supreme Court

considered whether the Clark County District Attorney's Office, as a whole, should be

disqualified from prosecuting defendants the District Attorney had previously

represented in his capacity as a defense attorney. The Court, in that case, found that

the District Attorney, himself, was disqualified because he had received confidential

information from the defendant while working in his former capacity. However, that

conflict was not imputed to his entire office,

The types of circumstances that generally require disqualification of either the

prosecutor or the entire district attorney's office simply do not exist in this case. The

State has no confidential information from or regarding the Defendant. The State has
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no bias nor reason to be biased against the Defendant. As such, the prosecutorial

function in this case can be carried out impanidly and without breaching privileged

communications.

It is clear from a brief review of the Motion for Extraordinary Funds that no

specific information regarding the defense is contained therein. lt is no surprise that

the defense in this case turns on a challenge to the credibility of the victims'

testimony - in fact defense counsel has stated, in open court, and to counsel for the

State on many occasions that he believes the defense to the case is in challenging

the victims' credibility; however, there are no specific attacks on that credibility

contained within the Motion. Rather, it is a very generic request for expert witness

funds to review medical records to see if any challenge to the victims' credibility can

be made.

Fufthermore, the areas of interest noted by the expert witness for reviewing

the records are not specialized or proprietary in nature. The expert indicates he

would look for signs of intellectual disability, mental health diagnoses or other

conditions which might atfect perception, memory or recall. These are standard

areas for challenging witness testimony. There is nothing specific, unique or

proprietary disclosed in the Defendant's Motion that would give the State any unfair

advantage at trial. There is no analysis of the victim or her medical records, no

particularized challenges to her competency, and no opinion rendered as to her

credibility or competency, or lack thereof.

ln addition, the State would note that the information contained in the Motion

for Extraordinary Funds is significantly less than the information to which the

prosecution would be entitled in the filing of an expert witness notice, Any such

notice must contain a brief statement regarding the subject matter on which the
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expert witness is expected to testify and the substance of the testimony, a copy of the

curriculum vitae of the expert witness, and a copy of all reports made by or at the

direction of the expert witness. NRS 174.234(2). Undoubtedly, the expert disclosure

would contain information regarding the expert's actual opinions and the basis for

them. There is also nothing prevents the State from contacting the expert directly

and discussing the subject of his testimony with him. ln fact, such inquiries are a

standard, common practice in criminal prosecution.

While defense counsel may wish to hold his strategies "close to the vest" as a

matter of preference, the fact that a known and already-disclosed strategy was

disclosed in the Motion for Extraordinary Funds did not put any legally confidential

information into the hands of the prosecution or give the prosecution any unfair

advantage. There is no appearance of impropriety here, no extreme circumstance

that undermines the confidence in the legal system, and no showing that the

Defendant cannot receive a fair trial. The Motion told the State no more than it

already knew. There is simply no legal justification or disqualifying the District

Attorney in this case and, on that basis, the Motion should be denied.

DATED this 6th day of Ju|y,2021.

JASON D. WOODBURY
District Attorney

By

Deputy District Attorney
Nevada Bar No. 9152
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Otfice of the Carson City District Attorney

and that on this 6th day of July, 2021,1 caused to be served a copy of the foregoing

dOCUMENI, tit|Ed: OPPOSITION TO MOTION TO DISQUALIFY DISTRICT

ATTORNEY'S OFFICE by faxing and placing a copy of said document in the Public

Defender's Box for pick-up, addressed to:

William M. Murphy Esq.
Nevada State Public Defender's Office
511 E. Robinson Street, Suite 1

Carson City, Nevada 89701
(775) 687-4993
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.
Nevada State Bar No. : 11424
511 E. Robinson St., Ste 1

Carson City, NV 89701
Ph: (775) 684-1080 lFax: (775) 687-4993
Email : wmmurphy@nspd.nv. gov
Attorney for Defendant

THE STATE OF NEVADA,

Plaintifi
VS.

JOSHUA DOUGLAS COUNSIL,

Defendant.

:...,. !j li ,ri*[t
IBTI *IU:. I? Ptr !: I2

,t 
jJf,;i: 

Y iil,.r i. ,il' i

PErERsbiq :i

Case No.: 17 CR 00269 lB

Dept. No.: II

2021

i:

!a

IN TIIE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

DEFENDANT'S REPLY TO STATE'S OPPOSITION TO MOTION TO DISOUALIFY

CARSON CITY DISTRICT ATTORNEY'S OFFICE

The Defendant, JOSHUA DOUGLAS COLINSIL,by and through his attomeys, KARIN

L. KREIZENBECK, Nevada State Public Defender, and WILLIAM MURPHY, Chief Trial

Deputy Nevada State Public Defender, files this reply.

r't(
DATED this I day of

KARIN L.
Nevada P

By:

Chief Trial Public Defender

1
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POINTS AND AUTHORITIES

In Part A of the Carson City District Attorney's opposition, the Carson City Di

Attorney asserts there is nothing that prevents the Court from determining that the motion shou

be shared with the opposing party.l

The Court did not make a determination that the ex parte motion funds filed under

should be shared with opposing party. No hearing was held. No briefing on the matter

dissemination was ordered. No order instructing such was filed. No discussion whatsoever

had prior to the prosecution being provided with the Defendant's ex parte motion filed

seal. As set forth in the Defendant's Motion to Disqualifu the District Attorney's Office,

Nevada State Public Defender's Office does not have funds in which to hire experts. Pursuant

NRS 7.135 funds for experts must have prior approval in an ex parte application. Additionally

the Sixth Amendment right to effective assistance of counsel provides the authority for

for experts. (Brown v. Eighth Judicial Dist. Court, 133 Nev. 916,979,415 P.3d 7,10 (207

citing Widdis v. Second Judicial Dist. Court, 114 Nev. 7224,1228,968P.2d 1165,1168 (1998).

Defense counsel followed the requirements of the statute in filing the ex parte

for funds. The Carson City District Attorney provided no authority to support the position that

parte motions filed pursuant to statute are subject to dissemination. Without digressing into

policy argument which is not the basis of this motion, the Court can easily recognize the negati

implication of disseminating defense counsel's ex parte motion for experts to the

In part B of the Carson City District Attorney's opposition, the Carson City

Attomey claims it does not have any confidential from or regarding the client. As discussed

the Defendant's motion to disquali$, the Carson City District Attorney has the Defendant's

parte motion in which the privileged communication between defense counsel and

counsel's expert were provided verbatim. The Defense also disclosed its thoughts and impres

ofthe defense and defense strategy.

The Carson City District Attorney claims the defenses set forth in the Defendant'

motion are no surprise. The Carson City District Attorney further states in its opposition that

1 State's opposition page 2, line 18.
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particular areas of interest (which the Carson City District Attorney leamed from the ex

motion and the privileged communication between counsel and expert) are "standard areas

challenging witness testimony." The Carson City District Attorney cannot assert the

information it acquired as a result of the privileged communication are harmless because they

"standard" or that the Carson City District Attomey is not surprised. The proper inquiry

whether it is unlikely the defendant will receive a fair trial. Interestingly, the Carson

District Attomey now takes the position that these are standard areas for challenging wi

testimony and the Carson City District Attorney is not surprised by this defense in order

prevent being disqualified from the case when it previously accused the defense of "fishing"

its opposition to the release of medical records.

The Carson City District Attomey then uses the argument that defense counsel

be required to disclose significantly more information in the notice of expert notice.

argument lacks merit. The privileged information the Carson City District Attomey

about the defense investigation and thoughts and impressions of the case are completely

than the notice of expert witness as set forth in NRS 174.234. The notice of expert witness

not require the defense to disclose the internal investigation conducted by the defense; it does

require the defense to disclose trial strategy; it does not require the defense to disclose privi

communications between counsel and experts in preparation for trial; it does not require

defense to disclose its thoughts and impressions. This is the information that was disclosed in

Defendant's Ex parte motion.

The Carson City District Attorney concludes its opposition with the staternent that

defendant made no showing he could not receive a fair trial because the ex parte moti

contained information the Carson City District Attomey already knew. The Carson City

Attorney may have predicted, anticipated or not be surprised by the information provided in th

defendant's ex parte motion, but the Carson City District Attorney did not actually know

things until it was laid out in a filed court document accompanied by defense counsel's affi

in support of the motion.
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strategy of the defense. The Defense did not intend to have the confidential

fair trial. The entire Carson City's District Attorney'

RESPECTFULLY suBMrrrE o tnis1ll\

Nevada

The Carson City District Attomey can try to minimize the impact of being

possession of the defense's ex parte motion which basically sets forth the entire defense

and its investigative efforts. The Carson City District Attomey can try to salvage their role

prosecutor by calling the defense defenses "standard" defenses or not being surprised by

direction the defense is taking. The undeniable reality of the situation is the defendant is

multiple category A felonies which carry multiple life sentences. The Carson City D

Attorney now possesses the confidential communications of the defense as well as the

and impressions of the defense. Since the Carson City District Attomey now possesses

information, irrespective of the weight they chose to attribute to this information, they

posses this information and this information contains the communications between counsel

its expert as well as trial strategy and the thoughts and impressions of the defense. thi

information can never be unlearned and knowing this information prevents the Defendant

receiving a fair trial.

CONCLUSION

It is respectfully requested this Court find the Ex Parte Motion for Extraordinary Funds

State Expense Filed Under Seal contained confidential communications protected by statute

case law. These confidential communications are now in the possession of the Carson

District Attomey's office. These communications contain the thoughts, impressions, and tria

disseminated other than to the Court. The Defendant cannot receive a fair trial now

prosecution has this confidential information. Because of the small size of the office,

disqualifuing the Deputy District Attorney will not properly protect the Defendant's right to

s Office be disqualified

day of 2021

KARIN L.
P efender

Public Defender

By:

Chief Trial
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CERTIF'ICATE OF SERVICE

I certifii that I am an employee of the office of the Nevada State Public Defender and thal

on the date shown below, I served a copy of the foregoing

DEFENDANT'S REPLY TO STATE'S OPPOSITION TO MOTION TO DISOUALIFY

CARSON CITY DISTRICT ATTORNEY'S OFFICE

by preparing for hand delivery and/or facsimile a true and correct copy thereof addressed

to:

CARSON CITY DISTRICT ATTORNEY
885 E MUSSER ST #2O3OC

CARSON CITY NV 8970I

DATED this day of 2021

SIGNED:

(-
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.
NEVADA STATE BAR NO. 11424
511 E. ROBINSON ST., STE 1

CARSON CITY, NV 89701
T: (775) 687-4880 t'. (775) 687-4993
EMAI L: wmmurphy@nspd. nv. gov
ATTORNEY FOR DEFENDANT

THE STATE OF NEVADA,
Plaintiff,

VS

JOSHUA DOUGLAS COUNSIL,
Defendant.

r f r:lf't-

IN THE FIRST JUDICIAL DISTRICT COURT OF STATE OF NEVADA

IN AND FOR CARSON CITY

:ii:i'U & r iLEIJ

{ffl iLH" 13 PH tr, 15

:AU!,t( /.;t0i'il^'! T
S.,-,r. ..'.-,'€Lfii:i

8Y**_."._

Case No. 17 CR 00269 1B

Dept. No. ll

I

DEFENDAN T'S REQUEST FOR SUBMISSION OF MOTION TO ISOUALIFY
SON CITY TTORNEY'S OFFI

The Defendant, JoSHUA DOUGLAS couNStL, by and through his

attorneys, KARIN L. KREIZENBECK, Nevada State Public Defender, and WILLIAM

MURPHY, Chief Trial Deputy Public Defender, respectfully requests that the

Defendant's Motion to Disqualify Carson City District Attorney's Office filed May 20,

2021; the State's Opposition, filed on July 6, 2021; and the Defendant's Reply, filed on

July 12, 2021 be submitted to this court for review and consideration.

DArED this lZ day of July,2021

KARIN L. K EN
ti er

PHY
uty Public Defender

By

Chief Trial
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I certify that I am an employee of the office of the Nevada State public

Defender and that on the date shown below, t served a copy of the foregoing

REQUEST FOR SUBMISSION by preparing for hand-delivery and/or by facsimile a true
and correct copy thereof addressed to:

CARSON CITY DISTRICT ATTORNEY
885 E MUSSER ST #2030C
CARSON CITY NV 89701

DATED this day of July,2Q21.

SIGNED:

2
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THE STATE OF'NEVADA,

Plaintiff,

vs

JOSHUA DOUGLAS COUNSIL,

Defendant.

A

cAsE NO. 17 CR 00269 1B

DEPT. 2

li! i

?iii'riT'f

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

-oOo-

ORDER DEI{YING MOTION TO DISQUALIFY CARSON CITY
DISTRICT ATTORNEITS OFFICE

PROCEDT]RAL BACKGROUND

Before the court is the defense motion to disqualifl' the carson city District

Attorney's Office (DistrictAttorney's Office), the opposition and reply.

FACTS

The DistrictAttorney's Office charged Joshua Counsil with three counts of sexual

assault against a child under the age of t4, one count of lewdness with a child under the

age of t4, and attempted lewdness with a child under the age of t4.

On July Zo,2o2othe defense filed, under seal, a motion for a qualified protective

order. In that motion the defense alleged the complainant in this case was under the

care of a residential facility which assists adolescents experiencing mental health issues,

and defense counsel questionedthe complainant's competency, truthfirlness, and her

372 of 604



I

2

3

4

5

6

7

8

9

l0

ll

t2

l3

t4

l5

l6

l7

l8

r9

20

21

22

z5

24

25

26

2',7

mental stability. The defense alleged there is no physical evidence or witnesses to the

alleged crimes other than the complainant, and so the complainant's credibility will be

the determining factor in the outcome of the case. The defense requested an order

enabling the defense to obtain medical records pertaining to the complainant, and

interview any d.octors, counselors, psychologists, or psychiatrists who have treated the

complainant.

The Court entered the defense's requested qualified protective order because the

District Attorney's Office had not filed an opposition. The District Attorney's Office filed

a motion for reconsideration of that order on grounds the time for the State to file an

opposition to the motion had not expired. The Court granted the motion for

reconsideration and, after considering the parties' points and authorities, rescinded the

qualifi ed protective order.

The defense filed an ex parte motion for funds to hire Dr. Mark J. Chambers,

ph.D. to review the complainant's medical records. It appeared to this Court that

grantingthe defense motion would, depending on the type of professional services the

complainant had received, violate the psychologist and patient privilege under NRS

4g.2og,the doctor and patient privilege under NRS 49.225, and perhaps the family

therapist and client privilege under NRS 49.247, the professional counselor and client

privilege under NRS 49.25o4, and the social worker and client privilege under NRS

4g.212.Not wanting to act as an advocate for either parfy the Court provided a copy of

the ex par[e motion for funds to hire Dr. Chambers to the DistrictAttorney's Office's

and appointed an attorney ad litem for the complainant so they could present the Court

with law and argument regarding the defense motion and the privilege issues. In

hindsight, it would have been better not to inform the District Attorney's Office and rely

upon the attorney adlitem to advocate on behalf of the complainant.

2
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In its ex parte motion for funds to hire Dr. Chambers to reviewthe complainant's

medical records, the defense quoted the following communication it had received from

Dr. Chambers, which statement the court had provided to the District Attorney's Office:

The Court denied the motion for funds to hire Dr. Chambers on grounds the

motion indicated only that Dr. Chambers would be hired to review the complainant's

medical records which records this Court deemed are protected by statutory privilege

The defense filed the instant motion to disqualifu the Carson City District

Attorney's Office on grounds the defendant cannot receive a fair tiial because of the

disclosure to the District Attorney's Office of the defense motion for funds to hire Dr.

Chambers which included the above quoted statements of Dr. Chambers.

ARGUMENTS

The defense made three arguments in support of the motion to disqualify the

District Attorney's Office: (r) that the disclosure to the District Attorney's Office of Dr.

Chambers's statements in the above quoted communication violates NRS 174.245(2),

which covers defense discovery disclosures; (2) because of the disclosure to the District

Attorney's Office the District Attorney's Office knows of the defense's intention to hire

3
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an exper!, knows the privileged communications between defense counsel and Dr.

Chambers, and the thoughts and impressions of defense counsel; and (g) as a result of

the first two grounds, the defendant cannot receive a fair trial.

The District Attorney's Office pointed out that the defense had revealed, in its

March 23, zotg Motion for Qualified Protective Order, which the defense served upon

the District Attorney's Offrce, its strategy of challenging the complainant's mental

health, mental stability, veracity, and credibility. In that motion the defense argued in

part:

Mot. at z. The defense Motion for Qualified Protective Order continued:

Accordingly, [coqplainant'qJ credibility will be the determininp
factor in the outE<irir-e of this case. It is therefore essential that the detense
be oermitted to review medical records and investigate any statements
ma?e bv lcomplainant] to doctors, counselors, psychologist, or
psychianists rirgarding thesg allegations in order to eTplore gotential .a
ilefenses. It is necessary to determine, tbr example, whether lcomplalnantl
;vei ilde iny inconsiitent or demon-strably untrue statements- It is
fike*iit neceisarv for the defense to have alcess to the results of any
t"i.u"ni phvsicalbr mental sxsmi{tations and to know the extent of any
treatmerit rbcommended or provided.

Mot. at 3.

The District Attorney's Office pointed out that the communication from Dr.

Chambers which forms the basis of the defense motion contains no medical opinions

regarding the complainant or her credibility, and there are no "candid thoughts or

impressions" of defense counsel or Dr. Chambers of note in the motion for a qualified

4
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protective order. The District Attorney's Office argued the things Dr. Chambers said he

would look for, intellectual disability, mental health diagnoses or other conditions

might affect perception, memory or recall are standard areas for challenging witness

credibility, and that there was nothing specific or unique contained in Dr. Chambers'

statement.

The District Attorney's Office further argued that under NRS r74.zg+(z) the

defense would be required to disclose to the District Attorney's Office, not less than zr

days before trial or at such other time as the court directs, a written notice containing a

brief statement regarding the subject matter on which the expert is expected to testify

and the substance of the testimony.

In its reply the defense argued the District Attorney's Office has a privileged

communication between defense counsel and Dr. Chambers and that the NRS

rZ4.zS+@) expert disclosure requirements do not require the defense to disclose the

internal investigation conducted by the defense, to disclose trial stratery, to disclose

privileged communications between counsel and experts in preparation for trial, or to

disclose the defense's thoughts and impressions.

A]|IALYSIS

A comparison of the allegations and arguments of the defense in its motion for

funds for Dr. Chambers and its Motion for Qualified Protective Order shows:

5

Qualified
Order

Motion for ProtectiveMotion for Funds for Dr. Chambers

Complainant is a minorComplainant is a minor

Comolainant has been treated for mental
health issues on at least two occasions

Comolainant has been housed in a mental
heak} facility

Counsel questions complainant's mental
health as-a relates to tnithfulness, mental
stability, veracity, and credibility

There are sienificant concerns about
comnlainanf's nsvcholoeical fu nctioning,
trer dbility to fiinition in?ependently, and
her capaiity to perceive
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The defense must have access to
complainant's medical records, and be
ableio interview any doctors, counselors,
nsvcholoeist. or osvbhiatrists who have
ioiigttt aito the in6ntal stability of
complainant

Dr. Chambers would look into
complainant's intellectual impairment,
cogn-itive impairment, reality testing
imbairment, and a list of possible
diagnoses that might suggest impairment

The defense did not explicitly state in its Motion for Qualified Protective Order

that it intended to hire a psychological expert, but it is clear from the content of the

motion that the defense would be seeking funds for a psychological expert to review the

records the defense hoped to obtain with the qualified protective order. There is no

other significant difference between the information provided by the defense in the two

motions. The disclosure of the ex parte motion for funds to hire Dr. Chambers did not

provide the DistrictAttorney's Office with any confidential information, any

about the internal investigation conducted by the defense, disclose trial strateSY, or

d.isclose the defense counsel's thoughts and impressions beyond what the defense had

already disclosed to the District Attorney's Office in its Motion for Qualified Protective

Order.

The defense argument that the state is now aware that the defense intends to hire

a psychological expert and will therefore be in a position, if the defense does not present

psychological testimony or evidence, to argue to the jury that the defense hired an

expert but presented no testimony or evidence and therefore the jury should draw an

adverse inference. This issue can be handled with a motion in limine as to whether the

State would be allowed to make such an argument. It is not necessary to disqualify the

District Attorney's office based upon this defense argument.

Based upon the above analysis the d.efense argument based upon NRS r74.zS+@)

lacks merit.

CONCLUSIONS OF I.AW

As stated above, with hindsight it would have been better if the Court had not

disclosed the contents of the defense ex parte motion for funds to hire Dr, Chambers,

6
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but the defense failed to show that it will be prejudiced by the disclosure of Dr.

Chambers'statement in the email with defense counsel to the DistrictAttorney's Office.

The defense failed to showthat the disclosure to the District Attorney's Office of

Dr. Chambers' statement in the email with defense counsel renders it unlikely that the

defendant would receive a fair trial if the District Attorney's Office is allowed to continue

prosecuting this case.

THE COURT ORDERS:

The defense Motion to Disqualiff Carson City District Attorney's Office is denied.

DATED this 4{day of August, 2021.

r
Judge

7
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CERTIFICATE OF SERVICE

I certifythat I am an employee of the First Judicial District Court of Nevada; that
^-/

on the ASday of August 2021, I served a copy of this document by placing a tme copy

in an envelope addressed to:

Office of the District Attorny
Melanie A. Brantingham, Esq
B8S E. Musser St., Ste. 2o3o
Carson City, NV 8g7ot
(via clerk's ofEce mail bin)

Ofiice of the Fublic Detender
William M. Murphy, Esq.
5rr E. Robinson St., Ste. r
Carson City, I{V 89zor
(via clerk's ofhce mail bin)

the envelope sealed and then deposited in the Court's central mailing basket in the courl

clerk's office for delivery to the USPS at 1111 South Roop Street, Carson City, Nevada, fot

mailing.

Judicial Assistant

8
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.
Nevada State Bar No. : 11424
511 E. Robinson St., Ste 1

Carson City, NV 89701
Ph: (775) 684-1080 /Fax: (77s) 687-4993
Email : Wmmurphy@Nspd.Nv. Gov
Attorney For Defendant

THE STATE OF NEVADA,

Plaintiff,
VS.

JOSHUA DOUGLAS COUNSIL,
Defendant.

2.t? ilil ; S Fn i.{: J g

,t{,';-.:\'I

$ i',L.PS....:, ,'i.,- 
- _:ir-: :! v

IN THE FIRST JUDICIAL DISTRICT COURT OF STATE OF NEVADA

IN AND FOR CARSON CITY

CaseNo.: l7 CR00269 18

Dept. No.: II

DEFENDANT'S MOTION CHALLENGING COMPETENCY OF E.D. AND L.S. AS

WITNESSES

The Defendant JOSHUA DOUGLAS COUNSIL, by and through his attomeys,

KARIN L. KREIZENBECK, Nevada State Public Defender, and WILLIAM M. MURPHY,

Chief Trial Deputy Public Defender, moves this Court for an Order to have E.D. and L,S.

evaluated for competency, conduct a pre-trial hearing to assess and determine competency of

E.D. and L.S. and continue to assess the witness's competency throughout the trial.

///

1
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and all the

This motion is made and based upon the Points and Authorities attached hereto

2022.

KARIN L
Nevada

By:'
M.

Chief Trial

-2-
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POINTS AND AUTHORITIES

Joshua Counsil is charged by Amended Criminal Information for the following

cnlnes:

Count I: Sexual Assault, a category A Felony as defined by NRS 200.366(1) and

(3 );

Count II: Sexual Assault Against a Child Under the age of 14 years, a category A

Felony as defined by NRS 200.366(1) and (3);

Count III: : Sexual Assault Against a Child Under the age of 14 years, a category

A Felony as defined by NRS 200.366(l) and (3);

Count IV: : Sexual Assault Against a Child Under the age of 14 years, a category

A Felony as defined by NRS 200.366(1) and (3);

Count V: Lewdness with a Child Under 14 years of age, a category A Felony as

definedbyNRS 201.230);

Count Vfl Attempted Lewdness with a Child Under l4 Years of Age, a category

B Felony as defined by NRS 201.230 and NRS 193.330.

Jury trial is set to begin August 15,2022.

l. The Court should order E.D. and L.S. to undereo a comprehensive psycholosical

evaluation to evaluate competencv.

The standard of competence for a child witness is that the child must have the capacity to

receive just impressions and possess the ability to relate them truthfully

422.423.610 P.2d 184. 185 (1980). A child's testimony that is "inherently improbable"

establishes the child's incompetency as a witness as a matter of law. Id. at 424. citing People v.

Lamb. 121 Cal.App.2d 838. 264 P.2d 126. 130 (1953). Court's must evaluate a child's

competency to testifli on a case-by-case basis. Felix v. State. 109 Nev. l5l. 849 P.2d 220 ( I 993),

superseded by rule as stated in Evans v. State. I l7 Nev. 609.625.28 P.3d 498. 509-10 (2001).

-3-
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The Court can consider as relevant factors: 1). The child's ability to receive and communicate

information; 2). The spontaneity of the child's statements; 3). Indications of "coaching" and

"rehearsing"; 4). The child's ability to remember; 5). The child's ability to distinguish between

the truth and falsehood; and 6). The likelihood that the child will give inherently improbable or

incoherent testimony. Id. at I 73. It is within the discretion of the Court to consider factors

relevant to qualification and to determine if the witness is competent to testifii. Shuff v. State. 86

Nev. 736. 476 P.2d 22 ( 1970). However, the Court must be satisfied that the child can give clear,

coherent testimony and is capable of accurately perceiving the events and relating them to a jury.

Id.; see also Evans v. State. I l7 Nev. 609.28 P.3d 498 (2001). When a serious question is raised

about a child's ability to recollect and relate truthfully what he or she observed, or the testimony

is inherently improbable, the child's competence to testifii is seriously challenged. Felix. 109

Nev. at 174.

NRS 51 .3 85 addresses the Admissibility of statements made by a child under the age of

I 0 years.

The statute reads as follows:

1. In addition to any other provision for adrnissibility made by statute or rule of
court, a statement made by a child under the age of 10 years describing any act of
sexual conduct performed with or on the child or any act of physical abuse of the
child is admissible in a criminal proceeding regarding that act of sexual conduct or
physical abuse if:

(a) The court finds, in a hearing out of the presence of the jury, that the time,
content and circumstances of the statement provide sufficient circumstantial
guarantees of trustworthiness; and
(b) The child testifies at the proceeding or is unavailable or unable to testifu.

2. In determining the trustworthiness of a statement, the court shall consider,
without limitation, whether:

(a) The statement was spontaneous;
(b) The child was subjected to repetitive questioning; 

'

(c) The child had a motive to fabricate;
(d) The child used terminology unexpected of a child of similar age; and
(e) The child was in a stable mental state.

-4-
383 of604



1

2

3

4

5

6

7

8

I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3. If the child is unavailable or unable to testiff, written notice must be given to the

defendant at least 10 days before the trial of the prosecution's intention to offer the

statement in evidence.

In this case, E.D. was 6 years old when she made statements conceming conduct

allegedly performed on her. NRS 5l .385 requires a hearing be held.

A. Necessitv of examination of E.D.

on July 6,2017, the mother of E.D. made contact with Carson Sheriff s Office, Deputy

Whitehead, to report a sexual assault. On July 6,2017, E.D. was 6 years old. the mother of E.D.

reported to Deputy Whitehead that E.D. told her that Defendant stared performing sexual acts on

E.D. about 2 years prior, approximately May of 2015 and ending approximately the week of June

15,2077. E.D.'s mother reported that E.D. was claiming the Defendant was sticking his fingers

inside E.D.'s vagina on multiple occasions. Deputy Whitehead did not speak with or interview

E.D. due to E.D. being 6 years old.

on July 6,2077 Detective Acosta began an investigation. Detective Acosta ananged for a

forensic interview. E.D was interviewed by the Child Advocacy Center in Washoe County' At

that interview, E.D. stated Defendant put his fingers inside her, and stated Def'endant penetrated

her with his penis.

E.D. stated the Defendant did it the next day and did it again l0 times, once a day.

E.D. stated the first time was Christmas day in the bathroom. Detective Acosta concluded

it must have been Christmas day of 2015 based on the presents E.D. received. E.D. reported

multiple family members were present. The commission of such an act is inherently improbable

due to the location of the bathroom being directly next to the living room and that multiple

family members were in close proximity during the alleged incident.
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E.D. stated another sexual allegation in the same bathroom. E.D. stated the sexual

assaults always took place in the same location, in the bathroom of her grandmother's house.

E.D. stated on another occasion her mother knocked on the door. E.D. stated during

another incident her father knocked on the door. E.D. stated on another occasion her brother

knocked on the door.

E.D. stated there was one incident when a barbie doll was somehow used.

E.D. stated there was another incident where Defendant touched her vagina with his hand

and another incident where Defendant perfonned fellatio.

E.D. stated the Defendant told her. that he was going to leave the Defendant's girlfriend

for E.D. This seems inherently improbable considering E.D. was 6 years old at the time and was

closely related to the Defendant.

During the interview, E.D. stated she remembered the bathroom where all the allegations

took place because of certain features and "and there were flies in the sink and fly eggs." It was

determined there were no flies in the sink and eggs. This may indicate a delusional state of mind

or fanciful storytelling.

During the forensic interview, E.D. referred to the Defendant as "dousha" and informed

the interviewer that she used to be a sweet, loving, kind girl and everything changed because of

this crime. Such language is inconsistent with a child that age and is a probable result of

coaching. E.D. also conveyed to the interviewer the recording of the interview could be used in

lieu of E.D. having to testifu, another probable indicator of coaching. Additionally, E.D. went on

a rant about disliking President Donald Trump, again another probable indication of coaching in

that E.D. was simply repeating whatever she heard concerning the topic.

Subsequently, E.D. was admitted to a mental health facility in Missouri for

approximately 2 years.It is unknown why E.D. was admitted to a facility for such a long time

-6-
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and the State has not pursued any inquiry in its investigation. Additionally, the State has opposed

release of the medical records. Upon consultation with the Defense expeft, Dr Marc Chambers,

Dr. Chambers opined as follows:

If an individual, particularly a minor, has been housed in a

mental health facility for 18 months or longer, that, for me, raises

significant concerns about her psychological functioning, her
ability to function independently, and her capacity to perceive her
surrounding environment and make rational decisions. These
problems could, in tum, affect her reliability as a witness in a

forensic setting. In reviewing her mental health records, I would
look for any indications of intellectual impairment (e.9., IQ
testing, history of special ed services), cognitive impairment
(inability to recall or report external events accurately), or reality
testing impairment (hallucinations, delusions, inability to
distinguish fantasy from reality). Diagnoses that might suggest

such impairment would include (but are not limited to):
schizophrenia, delusional disorder, autism spectrum disorder,
intellectual disability (aka, mental retardation), bipolar disorder,
posttraumatic stress disorder, major depressive disorder with
psychotic features, dissociative disorders, conduct disorder, and

Cluster A personality disorders (e.g., schizotypal personality
disorder).

E.D. has conveyed inconsistent allegations of sexual assault to multiple people, First,

E.D. apparently conveyed to her mother digital penetration. This is what the mother reported to

Deputy Whitehead. There were no additional allegations of sexual assault. E.D. then conveyed

additional allegations during the forensic interview. This is inconsistent with the initial report

and possibly demonstrates an inability to communicate information accurately and consistently

or E.D.'s ability to remember. E.D. conveyed "memories", i.e. flies and fly eggs in the bathroom

sink which were determined to be false.

Based on the above argument, it is respectfully requested this Court order E.D. to be

evaluated for competency, conduct a pre-trial hearing to assess and determine competency and

continue to evaluate competency throughout the duration of the testimony.
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B. Necessitv of examination of L.S.

on July 6,2017, the mother of L.S. made contact with Carson Sheriff s Office, Deputy

Whitehead, to report a sexual assault. On July 6,2017, L.S. was 13 years old, The mother

reported L.S. claimed the incident happened when L.S. was 9 years old. L.S.' s mother reported

that L.S. told her that Defendant unzipped his pants and pulled out his penis and told L.S. to lick

it. The mother also reported L.S. told the mother that Defendant held L.S. pinned her down on

the bed.

L.S. spoke with Deputy Whitehead and reported the Defendant pulled his penis out and

and asked L.S. to lick it like a lollipop. L.S. reported to Deputy Whitehead the Defendant

grabbed L.S. and placed L.S. on her back on the bed, then grabbed her arms and stretched them

above her head and separated her legs. L.S. L.S. reported to Deputy Whitehead that L.S.'s

parents came into the room. Deputy Whitehead asked the mother about the incident and the

mother did not remember such an incident. L.S. informed Detective Whitehead that L.S. did not

lick the Defendant's penis. L.S. reported the Defendant has never attempted to try or do any

other sexual acts since then.

The mother of L.S. reported L.S has been to West Hills for behavioral issues and suicidal

issues. The mother also reported L.S. has been diagnosed with bi-polar.

L.S. was interviewed by the Child Advocacy Center in Washoe County for a forensic

interview. L.S, did not confirm the allegations with the interviewer.

Based on L.S having a history of mental health issues and being unwilling to discuss the

allegations with the forensic interviewer, it is apparent L.S is unable to give clear, coherent

testimony and is incapable of accurately perceiving the events and relating them to a jury.
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Based on the above argument, it is respectfully requested this Court order E,D. to be

evaluated for competency, conduct a pre-trial hearing to assess and determine competency and

continue to evaluate cornpetency throughout the duration of the testimony.

CONCLUSION

Based upon the above argument, it is respectfully requested this Court order E.D. and

L.S. to be evaluated for competency, conduct a pre-trial hearing to assess and determint

competency and continue to evaluate competency throughout the duration of the testimony.

RESnECTFULLY suBMIrrED this d1', ", \ f 

7 
,2022.

KARIN L
Nevada Public

By (

ILLIAM M.
Chief Trial
511 East
Carson City, 89701
(77s) 684-1080

Street, Suite I
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CERTIFICATE OF SERVICE

I certifu that I am an employee of the offrce of the Nevada State Public Defender and that on the

date shown below, I served a copy of the foregoing

DEFENDAI\T'S MOTION CHALLENGING COMPETENCY OF E.D. AND L.S. AS

WITNESSES

by preparing hand-delivery a true and correct copy thereof addressed to:

CARSON CITY DISTRICT ATTORNEY
885 E MUSSER ST #2O3OC

CARSON CITY NV 89701

DATED this of 2422.

SIGNED:
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Carson City District Attorney's
JASON D. WOODBURY
DISTRICT ATTORNEY
ALEXANDER E. QUAGGE
Deputy District Attorney
Nevada Bar No.: 13938
aquagge@carson.org

Office
JIJL 28 tfl tr: Str

885 East Musser Street, Suite 2030
Carson City, NV 89701
Telephone (77 5) 887 -207 2
Facsimile (77 5) 887 -21 29
Representing State of Nevada

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

STATE OF NEVADA,

Plaintiff,

V.

JOSHUA DOUGLAS COUNSIL,

Defendant.

Case No, 17 CR 00269 1B

Dept. No, ll

STATE'S OPPOSITION TO DEFENDANT'S MOTION CHALLENGING

COMPETENCY OF E.D. AND L.S. AS WITNESSES

coMES NOW, the Plaintiff, STATE OF NEVADA, by and through counsel,

JASON D. WOODBURY, District Attorney and Alexander E. Quagge, Deputy District

Attorney in and for Carson City, State of Nevada, and herein enters its STATE'S

OPPOSITION TO DEFENDANT'S MOTION CHALLENGING COMPETENCY OF

E.D. AND L.S. AS WITNESSES in the above-captioned case wherein the Defendant

iI€'+JLATT
ctf*H

1
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above-named is represented by Counsel, William M. Murphy Esq.

This opposition is based upon the points and authorities set forth below, all

pleadings and papers heretofore filed in this case, and the arguments to be heard at

any hearing upon this matter.

DATED this 28th day of Ju|y,2022.

JASON D. WOODBURY
District

By:
E. QUAGGE

Deputy District Attorney
Nevada Bar No. 13938
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STATEMENT OF THE CASE PERTINENT TO THIS OPPOSITION

Defendant, JOSHUA DOUGLAS COUNSIL, was charged by way of Amended

Criminal lnformation with four counts of Sexual Assault (a category A Felony as

defined by NRS 200.366(1) and (3)), one count of Lewdness with a Child Under 14

years of age (a category A Felony as defined by NRS 2O1.230), and one count of

Attempted Lewdness with a Child Under 14 Years of Age (a category B Felony as

defined by NRS 201 .230 and NRS 193.330). The crimes occurred on or between

January 25,2013, and June 15, 2017. The victims are E.D. and L.S, Jury trial is set

to begin August 15,2022.

On July 18,2022, Defendant filed a Motion Challenging Competency of E.D,

and L.S. as witnesses. The Motion seeks an order from the Court for a psychological

evaluation of the victims. The State's Opposition follows.

POINTS AND AUTHORITIES

NRS 50.700, which addresses psychological or psychiatric examinations of

victims and witness to sexual offenses, has been in effect since 2015 and is

controlling law. lt reads as follows:
1. ln anv criminal or iuvenile delinquency action relatinq to

the commission of a sexual offense. a court mav not order the
victim of or a witness to the sexual offense to take or submit to
a psvcholoqical or psvchiatric examination.

2. The court may exclude the testimony of a licensed
psychologist, psychiatrist or clinical social worker who performed a
psychological or psychiatric examination on the victim or witness if:

(a) There is a prima facie showing of a compelling need for an
additional psychological or psychiatric examination of the victim or
witness by a licensed psychologist, psychiatrist or clinical social
worker; and

(b) The victim or witness refuses to submit to an additional
psychological or psychiatric examination by a ticensed psychologist,
psychiatrist or clinical social worker.

3. ln determining whether there is a prima facie showing of a
compelling need for an additional psychological or psychiatric

3
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examination of the victim or witness pursuant to subsection 2, the
court must consider whether:

(a) There is a reasonable basis for believing that the mental or
emotional state of the victim or witness may have affected his or her
ability to perceive and relate events relevant to the criminal
prosecution; and

(b) Any corroboration of the offense exists beyond the testimony
of the victim or witness.

4. lf the court determines there is a prima facie showing of a
compelling need for an additional psychological or psychiatric
examination of the victim or witness, the court shall issue a factual
finding that details with particularity the reasons why an additional
psychological or psychiatric examination of the victim or witness is
warranted.

5. lf the coun issues a factual finding pursuant to subsection 4
and the victim or witness consents to an additional psychological or
psychiatric examination, the court shall set the parameters for the
examination consistent with the purpose of determining the ability of
the victim or witness to perceive and relate events relevant to the
criminal prosecution.

6. As used in this section, "sexual offense" includes, without
limitation:

(a) Sexual assault pursuant to NRS 200.366;
(b) Statutory sexual seduction pursuant to NRS 200.368;
(c) Battery with intent to commit sexual assault pursuant to NRS

200.400;
(d) Abuse of a child pursuant to NRS 200.508, if the abuse

involved sexual abuse or sexual exploitation;
(e) An offense involving pornography and a minor pursuant

to NRS 200.710 to 200.730, inclusive;
(f) lncest pursuant to NRS 201.180;
(g) Open or gross lewdness pursuant to NRS 201.210;
(h) lndecent or obscene exposure pursuant to NRS 201.220;
(i) Lewdness with a child pursuant to NRS 2O1.230;
0 Sexual penetration of a dead human body pursuant to NRS

201.45A;
(k) An offense involving the administration of a drug to another

person with the intent to enable or assist the commission of a felony
pursuant to NRS 200.405, if the felony is an offense listed in this
section;

(l) An offense involving the administration of a controlled
substance to another person with the intent to enable or assist the
commission of a crime of violence pursuant to NRS 200.408, if the
crime of violence is an offense listed in this section;

4
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(m) Luring a child or a person with mental illness pursuant

to NRS 201.560;
(n) An offense that is found to be sexually motivated pursuant

to NRS 175.547 or 207.193;
(o) Pandering of a child pursuant to NRS 201.300;
(p) Any other offense that has an element involving a sexual act

or sexual conduct with another person; or
(q) Any attempt or conspiracy to commit an offense listed in this

subsection.

Emphasis added,

Because E.D. and L.S. are victims of sexual offenses as defined by NRS

50.700(6), NRS 50.700(1) specifically precludes this Court from ordering E.D. and

L.S. to undergo psychological examinations. Furthermore, the State has not noticed,

nor does it intend on calling as a witness, any psychologist who has treated or

otherwise conducted a personal interview of either victim; therefore, there is no

compelling need for an additional evaluation as described in NRS 50.700(2) through

50.700(5). Defendant's analysis of previous case law as it relates to independent

psychological examinations of victims of sexual offenses does not overcome the

current statutory scheme, which precludes such an order.

DATED this 28th day of Ju|y,2022.

JASON D. WOODBURY
District Atto

ALEXAN E. QUAGGE
Deputy District Attorney
Nevada Bar No. 13938

By
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CERTIFICATE OF SERVICE

I certify that I am an employee of the Office of the Carson City District Attorney

and that on this 28th day of July, 2022,1 caused to be served a copy of the foregoing

document, titled: STATE'S OPPOSITION TO DEFENDANT'S MOTTON

CHALLENGING coMPETENcY oF E.D. AND L.s. As wtrNEssES by faxing and

placing a copy of said document in the Public Defender's box for pick-up addressed

to:

Nevada State Public Defender
511 East Robinson Street Suite 1

Carson Gity, NV 89701

(775) 684-1080

I
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.

Nevada State Bar No. : 1 1424
511 E. Robinson St., Ste I
Carson City, NV 89701
Ph: (775) 684-1080 /Fax: (775) 687-4993
Email : Wmmurphy@N spd.Nv. Gov
Attomey For Defendant

THE STATE OF NEVADA,

Plaintiff,
VS.

JOSHUA DOUGLAS COUNSIL,
Defendant.

. i " ,: t ....-...!, ,. i-j .r i,_ilU

f0??f;iji - | Ftt ii: 2t
|.t ', r' :,-,;. _...- i r,, i-.., j

t..l:i ,

IN THE FIRST JUDICIAL DISTRICT COURT OF STATE OF NEVADA

IN AND FOR CARSON CITY

IY

Case No.: 17 CR 00269 18

Dept. No.: II

DEFENDANT'S REPLY TO STATE'S OPPOSITION TO DEF'ENDANT'S MOTION

CHALLENGING COMPETENCY OF E.D. AND L.S. AS WITNESSES

The Defendant JOSHUA DOUGLAS COUNSIL, by and through his attomeys,

Nevada State Public Defender, and WILLIAM M. MURPHY, Chief Trial Deputy Public

Defender, moves this Court for an Order to have E.D. and L.S. evaluated for competency,

conduct a pre-trial hearing to assess and determine competency of E.D. and L.S. and continue to

assess the witness's competency throughout the trial.

///

//t

//t
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and all the

This motion is made and based upon the Points and Authorities attached hereto

2A22.

By:

Chief Trial

-2-
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POINTS AND AUTHORITIES

The State basis its opposition on NRS 50.700 which states a court may not order the

victim of a sexual offense to take or submit to a psychological or psychiatric exam. The State's

opposition motion does not challenge the competency of the E.D. and L.S. as argued in

Defendant's motion. Defendant respectfully requests this Court grant the Defendant's motion

pursuant to FJDCR 3.7(e) and D.C.R 13(2) and order E.D. and L.S. are not competent to testifii,

and any prior statements made by E.D. and L.S. are not competent and inadmissible.

The Defense argued that E.D. and L.S. were not competent and requested this Court ordet

an evaluation to evaluate competency, conduct a pre-trial hearing to assess and determine

competency and continue to evaluate competency throughout the dtration of the testimony. The

Defendant's motion set forth multiple examples supporting the questionable competency of E.D.

and L.S. The Defendant's motion provided case law relevant to analysis of the issue as well as

NRS 5 I .3 85. NR S 5 I .3 85 requires the Court to hold a hearing and make findings based on the

considerations, without limitation, as set forth in section two and case law. The Defense asserts

E.D.'s and L.S.'s statements lack guarantees of trustworthiness pursuant to the five factors and

case law. The State does not challenge the guarantees of trustworthiness of the statements, but

simply opposes an evaluation based on 50.700 prohibiting an exam. The State has failed to

challenge the Defendant's assertion that E.D. and L.S. are not competent to testifu and prior

statements are inadmissible.

ilt
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CONCLUSION

Based upon the above argument, it is respectfully requested this Court order E.D. and

L.S. are not competent to testip and any prior stateme'nts made by E.D. and L.S. are no1

competent and inadmissible.

RESPECTFULLY SUBMITTED this lr- day of 2022.i

M.
Chief Trial
511 East Robinson Street, Suite I
Carson City, NV 89701
(77s) 684-1080

By:

-4-
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CERTIFICATE OF SERVICE

I certifu that I am an employee of the office of the Nevada State Public Defender and that on the

date shown below, I served a copy of the foregoing

DEFENDAIIT'S REPLY TO STATE'S OPPOSITION TO DEFENDANT'S MOTION

CIIALLENGING COMPETENCY OF E.D. AI'[D L.S. AS WITNESSES

by preparing hand-delivery a true and correct copy thereof addressed to:

CARSON CITY DISTRICT ATTORNE'I
885 E MUSSER ST #2O3OC
CARSON CITY NV 89701

*-
DATED this

SIGNED:

day of 2022.

-5-
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NEVADA STATE PUBLIC DEFENDER
WILLIAM M. MURPHY, ESQ.
NEVADA STATE BAR NO. 11424
511 E. ROBINSON ST., STE 1

CARSON CITY, NV 89701
T: (775) 684-1080 F: (775) 6874993
wmmurphy@nspd.nv.gov
AfiORNEY FOR DEFENDANT

THE STATE OF NEVADA,
Plaintiff,

vs.

t.l i iit.L,ij

?$?? &us - I Pt4 b: 2l

I
IEFi] TY

IN THE FIRST JUDICIAL DISTRICT COURT OF STATE OF NEVADA

IN AND FOR CARSON CITY

ti-.Di\.'n;: "' /'l T
l;'-,rr. | 'r"^:;-',.-

T,LLJ\I\

PETERSotT

Gase No. 17 CR 00269 1B

Dept. il
JOSHI..,A DOUGI.AS COU NSI L,

Debndant.

COilPETEN9Y OF E.D. AttlD L.S. AS WITNESSES. STATE'S OPPOSTTTON AND

DEFENDANT'S REPLY

The Defendant, JOSHUA DOUGIAS COUNSII_, by and through he

attomeys, Nevada State Public Defender, and WILLIAM M. MURPHY, Chief Tria

Deputy Public Defender, respectfully requests that the Defendants Motion Challenging

Competency of E.D. and L.S" as \Mtnesses, State's Opposition and Defendant's Replt

be submitted for consideration by the court.
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DATED this
6+
I day of August,2022.

Nevada

By:
WLLIAM M.

Chief Trial Public Defender
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.CERTI FIGATE OF SERVI CE

I certiff that I am an employee of the office of the Nevada State

Defender and that on the date shown below, I served a copy of the

REQUEST FOR SUBMISSION by preparing for hand-delivery a true and correct

thereof addressed to:

CARSON CITY DISTRICT ATTORNEY

885 E MUSSER ST #2O3OC

CARSON CITY NV 89701

DATED tni, 
-lfoay 

of Augu st,2a22

SIGNED:
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IN THE FIRST JUDICIAL DISTRICT COURT OF STATE OF NEVADA

IN AND FOR CARSON CITY

THE STATE OF NEVADA,

Plaintiff,
vs' 

Case No': 17 CR 00269 rB

JOSHUA DOUGLAS COLINSIL'
Defendant.

Dept. No,: 2

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANT'S MOTION

CHALLENGING COMPETENCY OF E.D. AND L.S. AS WITNESSES

The above-entitled mattet,having come before this court on the Motion to challenge the

competency of E.D' and L.S' as witnesses,

The standard of competence for a child witness is that the child must have the capacity to

receive just impressions and possess the ability to relate them truthfully' wilson v' State' 96 Nev'

422, 423, 610 P .2d 184, 185 (1980). A child's testimony that is "inherently improbable"

establishes the child's incompetency as a witness as a matter of law' Id' at 424' citing People t''

Lamb,l21 Cal.App.2d 838, 264P.2d 126,I3o (1953). Court's must evaluate a child's

competency to testify on a case-by-case basis. Felix v' State, 109 Nev' 15 1' 849 P '2d 220 ( 1993)'

supersededbyruleasstated inEvansv.State'l17Nev' 609,625,28P'3d498'509-10(2001)'

The Court can consider as relevant factors: 1). The child's ability to receive and communicate

information;2).Thespontaneity of the child's statements; 3)- Indications of "coaching" and

,,rehearsing"; 4). The child's ability to remember; 5). The child's ability to distinguish between

-1
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the truth and falsehood; and 6). The likelihood that the child will give inherently improbable or

incoherent testimony. Id. at I73.It is within the discretion of the Court to consider factors

relevant to qualification and to determine if the witness is competent to testify. Shuff v. State, 86

Nev. 736, 476p-2d22 (Lg70).However, the Court must be satisfied that the child can give clear,

coherent testimony and is capable of accurately perceiving the events and relating them to a jury'

Id.; see also Evans v. State,l17 Nev. 609,28 P.3d 498 (2001). When a serious question is raised

about a child's ability to recollect and relate truthfully what he or she observed, or the testimony

is inherently improbable, the child's competence to testiff is seriously challenged. Felix, 109

Nev. at 174.

NRS 51.385 addresses the Admissibility of statements made by a childunderthe age of

l0 years. That statute requires the Courts hold a hearing outside the presence of the jury to

determine whether the time, content and circumstances of the statement provide sufficient

circumstantial guarantees of trustworthine s s.

THE COURT ORDERS:

The defense request that E.D. and L.S be evaluated for competency is denied.

After the jury is scheduled and before opening statements, the Court will hold a hearing

outside the presence of the jury to determine whether statements of the child that the State

intends to offer attrialprovide sufficient circumstantial guarantees of trustworthiness.

DATED this f day of Augu st,2022

E. WILSON, JR.

Judge
J

-2-
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CERTIFICATE OF SERVICE

t ce;ltV that I am an employee of the First Judicial District Court of Nevada; that

on the 2 day of August 2022, I served a copy of this document by placing a true copS

in an envelope addressed to:

Melanie Brantingham, Esq.
Office of the District AttorneY
88S E. Musser St., Ste. 2o3o
Carson City,IW 897or
(vin clerk's offiee mail bin)

William Murphy, Esq.
Office of the Public Defender

)

the envelope sealed and then deposited in the Court's central mailing basket in the court

clerk's office for delivery to the USPS at tttr South Roop Street, Carson City, Nevada, for

mailing.

Billie Shadron
Judicial Assistant

-3-
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Carson City District Attorney's Office
JASON D. WOODBURY
DISTRICT ATTORNEY
MELANIE A. BRANTINGHAM
Supervising Deputy District Attorney
N0vada Bar No.: g152
m brantingham@carson.org
885 East Musser Street, Suite 2030
Carson City, NV 89701
Telephone (77 5) 1Bt -20T z
Facsimile (7 7 5) 887 -21 29
Representing State of Nevada

REC'D & FILED

@
AuBREy *o**.., 

ou"

CLERK

Bv-'THlGGtil3-DePuu

Case No. 17 CR 00269 18

Dept. No. If

\thrtcf
IN THE CARSON CITY J+J$FI€E COURT

IN AND FOR CARSON CITY, STATE OF NEVADA

STATE OF NEVADA,

Plaintiff,

V.

JOSHUA DOUGLAS COUNSIL,

Defendant.

MEMORANDUM OF PLEA NEGOTIATION

I' JOSHUA DOUGLAS couNsrL, by and through wrLL|AM M. MURpHy, chief
Deputy Public Defender, Nevada State Public Defender and MELANIE A.

BMNTINGHAM, Supervising Deputy District Attorney in and for Carson City, State of
Nevada, hereby agree to pread No CONTEST, pursuant to NRS 174.03s, to GH|LD

SEXUAL ABUSE OR EXPLOITATION CAUSING SUBSTANTIAL MENTAL HARM,

GHILD UNDER 14, a violation of NRS 200.s0g(1XaX1), a category A Fetony, and as

1
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more fully alleged in the charging document attached hereto as Exhibit ,,1,'.

My decision to plead No GONTEST is based upon the plea agreement in this
case which is as follows:

At sentencing, both parties will be free to argue for any legally appropriate

sentence and to present evidence to support their recommendations. This includes

being free to argue for or against probation, if the Defendant is certified as not
representing a high risk to reoffend pursuant to NRS 176A.110. ln addition, the State

specifically allows the Defendant to reserye the right to appeal any decisions made by
the Court in any pretrial motions in this case. The State will dismiss case No. 19 CR
00742 1c wherein the Defendant was charged with Possession of a Dangerous
Weapon by a Prisoner. All other charges pending or available as a result of these
specific episodes of criminal conduct will be dismissed or not pursued, Specifically,

the State will not file any new criminal charges related to disclosures made by victim

L.s. in her interview given on Jury 21,2022, in carson city, Nevada.

By pleading No CONTEST, it is my desire to avoid the possibility of being

convicted of more offenses or of a greater offense if I were to proceed to trial on the
original charge and of also receiving a greater penalty. I understand that my decision
to plead No CoNTEST does not require me to admit guilt but is based upon my belief
that the state would present sufficient evidence at trial that a jury would return a verdict
of guilty of a greater offense or of more offenses than that to which I am pleading No
CONTEST to.

I understand that as a consequence of my plea of No CoNTEST to the charge
Of CHILD SEXUAL ABUSE OR EXPLOITATION CAUSING SUBSTANTIAL

2

408 of604



R
o

b tre
i Aa!
O lo cr

3 Es.
€: sY
6 f,RFi55€i
o - g)ii

E ssno iEaI o bF
-= dv

5EP
n
U
6

1

2

3

4

5

6

7

8

o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MENTAL HARM, CHILD UNDER 14, I may be imprisoned in the Nevada Department

of Corrections for a period of life, with eligibility for parole beginning once I have serued

15 years. I understand that restitution may be required. I understand that the law

requires me to pay a $25.00 Administrative Assessment Fee.

I understand that, if appropriate, I will be ordered to make restitution to the victim

of the offense to which I am pleading NO CONTEST and to the victim of any related

offense which is being dismissed or not prosecuted pursuant to this agreement. I will

also be ordered to reimburse the State of Nevada for any expenses related to my

extradition, if any.

I further acknowledge that I have been advised that if I am not a United States

citizen, pursuant to Federal lmmigration Law, conviction of this felony or gross

misdemeanor may result in deportation, revocation of resident alien status, visa orwork
permit, denial of re-admission to the United States, and denial of naturalization should

lapply.

I understand that I am eligible for probation for the offense to which I am
pleading No CONTEST, if a psychosexual evaluation is performed pursuant to NRS

179A.110(1)(a), and the person conducting the evaluation certifies in the report
prepared pursuant to NRS 176.139 that I do not represent a high risk to reoffend based

upon a currently accepted standard of assessment.

Further, as provided by NRS 176.0931, I am to receive a special sentence of
lifetime superuision. Pursuant to NRS 176A.410, if I am convicted of a sexual offense

and the court grants probation or suspends the sentence, the court shall order specific

conditions of probation or suspension of sentence. Additionally, pursuant to NRS

213'1245, there are mandatory conditions of parole if convicted of a sexual offense.

3
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The following are among those conditions: (1) Abstain from consuming, possessing

or having under your control any alcohol; (2) Not have contact or communicate with a

victim of sexual offense or a witness who testified against the defendant or solicit

another person to engage in such contact or communication of behalf of the defendant,

unless approved by the parole and probation officer assigned to the defendant, and a

written agreement is entered into; (3) Not have any contact with a person less than 1g

years of age in a secluded environment unless another adult who has never been

convicted of a sexual offense is present and permission has been obtained from the

parole and probation officer assigned to me in advance of each such contact; (a)

Unless approved by the parole and probation officer assigned to the defendant and by

a psychiatrist, psychologist, or counselor treating the defendant, if any, not be in or

near (a) a playground, park, school, or school grounds; (b) a motion picture theater; or

(c) a business that primarily has children as customers or conducts events that

primarily children attend; (5) Not patronize a business which offers a sexually related

form of entertainment and which is deemed inappropriate by the parole & probation

officer assigned to the defendant; and (6) Not possess any electronic device capable

of accessing the lnternet and not access the lnternet through any such devise or any

other means, unless possession of such a device or such access is approved by the

parole and probation officer assigned to the defendant.

I understand that information regarding charges not filed, dismissed charges, or

charges to be dismissed pursuant to this agreement may be considered by the judge

at sentencing.

I understand that if more than one sentence of imprisonment is imposed and I

am eligible to serye the sentences concurrently, the sentencing judge has the

4
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discretion to order the sentences served concurenily or consecutively.

I have not been promised or guaranteed any particular sentence by anyone. I

know that my sentence is to be determined by the court within the limits prescribed by

statute. I understand that if my attorney or the State of Nevada or both recommend

any specific punishment to the Court, the Court is not obligated to accept the

recommendation.

I understand that the Division of Parole and Probation will prepare a report for

the sentencing judge prior to sentencing. This report will include matters relevant to

the issue of sentencing, including my criminal history. This report may contain hearsay

information regarding my background and criminal history. My attorney and I will each

have the opportunity to comment on the information contained in the report at the time

of sentencing. Unless the District Attorney has specifically agreed otherwise, then the
District Attorney may also comment on this repofl and its contents, including, but not
limited to, all facts and circumstances of the ofiense.

I understand that if the State of Nevada has agreed to recommend a pargcular

sentence or has agreed not to present argument regarding the sentence, or has agreed

not to oppose a particular sentence, such agreement is contingent upon my

appearance in court on the initial sentencing date and any subsequent date if the
sentencing is continued. I understand that if I fail to appear for the scheduled

sentencing date, or if I fail to appear at or am terminated from any counseling program

or specialty court program ordered prior to sentencing, or I commit a new criminal
offense prior to sentencing, the State of Nevada would regain the full right to argue for
any lawful sentence.

A F

5
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By entering my plea of NO CONTEST, I understand that I am waiving and giving

up the following rights and privileges:

1. The constitutional privilege against self-incrimination, including the right to

refuse to testify at trial, in which event the prosecution would not be allowed to

comment to the jury about my refusal to testify.

2' The constitutional right to a speedy and public trial by an impartialjury,

free of excessive pretrial publicity prejudicial to the defense, at which trial I would be

entitled to the assistance of an attorney, either appointed or retained. At the trial the

State would bear the burden of proving beyond a reasonable doubt each element of

the offense charged.

3' The constitutional right to confront and cross-examine any witnesses

who would testify against me. il
4. The constitutional right to subpoena witnesses to testify on my behalf.

5. The constitutional right to testify in my own defense.

6. The right to appeal the conviction, with the assistance of an attorney,

either appointed or retained, unless the appeal is based upon reasonable constitutional

jurisdictional or other grounds that challenge the legality of the proceedings and except

as othenrvise provided in subsection 3 of NRS 174.035, and except as specifically

stated above. I understand that if I wish to appeal, I must notify my attorney as soon

as possible, and that the Notice of Appeal must be filed within thirty (30) days from the

judgment of conviction.

ilil

VOLUNTARINESS OF PLEA

I have discussed the elements of the original charge against me with my

6
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attorney and I understand the nature of the charge against me.

I understand that the State would have to prove each element of the charge

against me at trial.

I have discussed with my attorney any possible defenses, defense strategies

and circumstances which might be in my favor.

All of the foregoing elements, consequences, rights, and waiver of rights have

been thoroughly explained to me by my attorney.

I believe that pleading NO CONTEST and accepting this plea bargain is in my

best interest, and that a triarwould be contrary to my best interest.

I am signing this agreement voluntarily, after consultation with my attorney, and

am not acting under duress or coercion or by virtue of any promises of leniency, except

for those set forth in this agreement.

I am not now under the influence of any intoxicating liquor, a controlled

substance or other drug which would in any manner impair my ability to comprehend

or understand this agreement or the proceedings surrounding my entry of this plea.

ilil

ilil

ilil

llil

ilil

ilil

ilil

ilt

ilt

7
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My attomey has answered all my questions regarding the No CoNTEST plea

agreement and its consequences to my satisfaction and I am satisfied with the services

p

AGREED TO BY

MELANIE A. BRANTI

day ofAugust,2022.

a-.

Supervising Deputy District Attorney
Nevada Bar No. g152

JOSHUA DOUGLAS
Defendant

Date

SIL

I



R
o

A '*e
E 5E
O 3! cn

TEE*
E r;:
6 TR,P
i55€s
o -6H: Bdgo Ffia'f tJ uF

5sF
EU

1

2

3

4

5

b

7

8

g

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CERTIFICATE OF COUNSEL

I' WILLIAM M. MURPHY, ESQ., as the attorney forthe Defendant named herein
and as an officer of the court hereby certify that:

1. I have fully explained to the Defendant the allegations contained in the
charge to which NO CONTEST pleas are being entered.

2. I have advised the Defendant of the penalties for each charge and the
restitution that the Defendant may be ordered to pay.

3' All pleas of NO CONTEST offered by the Defendant pursuant to this
agreement are consistent with the facts known to me, are made with my advice to the
Defendant and are in the best interest of the Defendant.

4. To the best of my knowledge and belief, the Defendant:

a. ls competent and understands the charges and the consequences
of pleading NO CONTEST as provided in this agreement.

b. Executed this agreement and will enter all NO CONTEST pleas
pursuant hereto voluntarily.

c. Was not under the influence of intoxicating liquor, a controlled
substance or other drug at the time of the execution of this
agreement.

Dated tni, lt\ day of Aut, S t , Ausust, 2022.

(
M. Murphy

Nevada Bar No
Nevada State ic Defender's Office
511 E. Ro , Suite 1

Carson City, NV 89701
(775) 684-1080
Attorney for Defendant

I
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Carson City District Attorney's Office
JASON D. WOODBURY
DISTRICT ATTORNEY
MELANIE A. BRANTINGHAM
Superuising Deputy District Attorney
Nevada Bar No.: 9152
mbranting ham @carso n. org
885 East Musser Street, Suite 2030
Carson City, NV 89701
Telepho ne (77 5) 887 -207 2
Facsimil e (7 7 5) 887 -21 29
Representing State of Nevada

STATE OF NEVADA,

Plaintiff,

JOSHUA DOUGLAS COUNSIL,
PCN #:

Defendant

-Drgte rLL
tN THE CARSON C|TYdUS+ree,couRT

IN AND FOR CARSON CITY, STATE OF NEVADA

REC'D
AU6 -8

Date
ROW4TT

Case No. 17 CR 00269 18

Dept. No

&FLE/
2022

V

THIRD AMENDED CRIMINAL INFORMATION

STATE OF NEVADA

CARSON CITY

)
)
)

SS

JASON D. WOODBURY, District Attorney in and for Carson City, State of

Nevada, by Melanie A. Brantingham, Supervising Deputy District Attorney, in the name

and by the authority of the State of Nevada, informs the Court that JOSHUA DOUGLAS

couNSlL, the Defendant, above-named, at Carson Township, in carson City, State

of Nevada, has committed the crime(s) of: GHILD SEXUAL ABUSE oR

1
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EXPLOITATION CAUSING SUBSTANTIAL MENTAL HARM, CHILD UNDER 14, A

violation of NRS 200.508(1XaX1), a category A Felony, in the manner following:

Count I

CHILD SEXUAL ABUSE OR EXPLOITATION CAUSING SUBSTANTIAL MENTAL

HARM, CHILD UNDER 14

(A cATEcoRY A FELONY - NRS 200.508(1)(aXl))

That the Defendant, Joshua Douglas Counsil, on or between January ZS,2013

and June 16,2017, at Carson Township, in Carson City, State of Nevada, did willfully

and unlawfully cause a child who is less than 14 years of age to suffer unjustifiable

physical pain or mental suffering as a result of sexual abuse or exploitation resulting in

substantial mental harm to the child, in the manner following, to wit: the Defendant

sexually assaulted E.D. (DOB 812912010) on one or more occasions and/or the

Defendant committed acts which constitute Lewdness with a Minor with L.S. (DOB

1l25l2OO4) on one or more occasions, causing E.D. and/or L.S. to suffer substantial

mental harm, all of which occurred at or near 2349 Dori Way Unit B and/or 400 W.

Winnie Lane, Carson City, Nevada.

All of which is contrary to the form of the Statutes in such cases made and

provided and against the peace and dignity of the state of Nevada.

DATED this Sth day of August, 2022.

M NIE A. BRANTING
Supervising Deputy District Attorney
Nevada Bar No. 9152

2 417 of604
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. The following are the names of such witnesses for the State of Nevada as are

known to me at the time of filing this lnformation:

Sergeant SalAcosta
Sheriff Office Carson City
911 E. Musser Street
Carson City, NV 89701

Alexis Auckenthaler
31 1 Bennett St. #13
Grass Valley, CA 95945

Brett John Bindley
Sheriff Office Carson City
911 E. Musser Street
Carson City, NV 89701

Karlie Callahan
Reno Police Department Victim
Advocate

Carson City Sheriffs Office Crime Lab
Carson City Sheriffs Office
911 E. Musser Street
Carson City, NV 89701

Child Advocacy Center - Reno
2097 Longley Lane
Reno, NV89502

Uriel Collazo
Sheriff Office Carson City
91'l E. Musser Street
Carson City, NV 89701
Jeannine Counsil
545 Starlite Drive Unit #B
Fernley, NV 89408

Jeffrey Counsil
545 Starlite Drive- Unit B
Fernley, NV 89408

E.D., a Minor
580 Starlite Drive, #B
Fernley, NV 89408

CCSO Dispatch Center
4645 Snyder Avenue
Carson City, NV 89701

Heidi Figueroa

Patricia Franklin
2349 Dori Way Unit B
Carson City, NV 89701

Game Stop
963 Topsy Ln
Carson City, NV 89705

Lieutenant Daniel Gonzales
Sheriff Office Carson City
911 E. Musser St.
Carson City, NV 89701

Katherine Kimball
2349 Dori Way Unit B
Carson City, NV 89706

China Scott
1 18 Joy Way
Portola, CA96122

Janee Morgan Smith
580 Starlite Drive, #B
Fernley, NV 89408

L.S., a Minor.
580 Starlite Drive, # B
Fernley, NV 89408

3 418 of604



o
F
o

a =*n
I ON
Cl (! cs

r E.€3
E *;.8
fi sFi,fE6€i
9 co*
E gg3
PObF

5gF
Iu
o

1

2

3

4

5

6

7

I
I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deputy Samantha Tones
Sheriff Office Carson City
911 E. Musser Street
Carson City, NV 89701

David Warner
2206 East Long Street Apt. B
Carson City, NV 89701

James MichaelWhite
Transient

Deputy Justin Whitehead
Sheriff Office Carson City
911 E. Musser Street
Carson City, NV 89701
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APPEARANCES:

For the State of Nevada:

For the Defendant:

Also present:

Melanie Brantingham,
Deputy District Attorney
Carson City, Nevada

Wil-liam Murphy,
Chief Deputy Public Defender
Carson City, Nevada

Department of Parole and Probation
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CARSON Crnr, NE\IADA, !p!tDAY, AUGUST 8, 2022, A.M. SESSTON

-o0o-

THE COURT: Pl-ease be seated. I1-CR-269, State

versus Counsil. This is the ti-me set for a change of p1ea.

Miss Brantingham is present for the State. Mr. Counsil- is

present with his attorney Mr. Murphy.

Mr. Counsil, do you want to change your plea?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Woul-d you please stand face the clerk

here and raise your right hand the best you can.

(Defendant sworn. )

THE COURT: I need for you to remain standing.

Joshua Douglas Counsil your fu1l, true and correct name?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you have a copy of the Third

Amended Criminal fnformation in front of you?

THE DEFENDAIIT: I do, Your Honor.

THE COURT: Is your name correctly spelled on the

first page of that Third Amended Criminal- Information?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you go by -- are you known by any

other names?

THE DEFENDANT: Just a shortened version of
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Joshua, I go by Josh most commonly.

THE COURT: This is (indiscernible) proceeding.

If f accept your accept your plea today, it's going to be very

difficult if not impossibl-e for you to come back l-ater and try

to withdraw your plea.

Do you understand that?

THE DEFENDANT: I do, YouT HonoT.

THE COURT: For that reason, itrs very important

that you understand everything that goes on during this

hearing.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: It's al-so very important that you're

very sure that this is the plea that you want to enter.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you want or need any more time to

speak with anyone el-se to think about this plea?

THE DEEENDANT: No, your Honor.

THE COURT: Tf you have any questions or concerns

as we go through this, you can speak with Mr. Murphy at any

time.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

rro], REPORTERS (115' BB2=532
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THE COURT: Sometimes as I'm going through this,

I feel like people might think that lrm tryi-ng to tal-k them

into or out of something. That is not the case. My job is to

make sure that you understand everything having to do with

this plea agreement, that you're freely and voluntarily

waiving your rights and entering the p1ea.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Is there any reason that you cannot

gj-ve your full attent.ion to what's qoinq on in this heari-ng

right now?

THE DEFENDANT: No, your Honor.

THE COURT: Are you emotionalLy distraught,

physically ill, injured, pain, anything fike that?

THE DEFENDANT: No, your Honor.

THE COURT: You have been in jail for how long

now?

THE DEFENDAIJT: Just under fj-ve years, Your

Honor.

THE COURT: Are you j-n general population?

THE DEFENDANT: NO.

THE COURT: So how much contact do you have with

people outside of your cel-I.

THE DEFENDANT: There's other people in my unit,
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it's an isolated units, it's protective custody, therers

myself and a lot of others.

THE COURT: So bei-ng locked up for that amount of

time, cou.l-d have an effect on a person's mental- abil-ities. Do

you think that's affecting your mental abilities?

THE DEFENDANT: Not in this case, Your Honor.

THE COURT: Okay. Have you ever been diagnosed

with a mental illness or personality disorder?

THE DEFENDANT: Yes, Your Honor.

THE COURT: When was that?

THE DEFENDANT: At four years old I was diagnosed

with severe ADHD.

THE COURT: Okay.

THE DEFENDANT: And I was recomrnended by whatever

doctor that I was seeing that I be turned over to the state as

a ward. My parents deified that. I feel that they've done a

reasonably well job of raising me.

THE COURT: Okay. Any other diagnoses? Mental-

health, personality disorder?

THE DEFENDANT: Yes. Before it was changed to

the bipolar one, but bipol-ar two I was diagnosed with severe

depression and acute anxiety disorders.

THE COURT: When was that?

THE DEFENDANT: As a teenager, I don't recall the
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exact year.

THE COURT: Okay. Any others?

THE DEFENDANT: No, your Honor.

THE COURT: Are you under any ongoing care for

mental health?

THE DEFENDANT: No, your Honor.

THE COURT: So you're not taking any

medications --

THE DEFENDANT: WelI, I -- yes, I am, I am taking

antidepressants and antianxiety medlcations.

THE COURT: Are you taking those as far as you

know as prescribed?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you think that the medication or a

combination of medications are affecting your ability to

think, reason and understand?

THE DEFENDANT: No, your Honor.

THE COURT: Are you under the influence of any

alcohol, druqs or medj-cation this morning?

THE DEFENDANT: No, your Honor.

THE COURT: How ol-d are you?

THE DEFENDANT: 30.

THE COURT: What's the highest grade in school-

you completed?

rror,, REPORTERS (775.) BB2=532
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THE DEFENDAIIT: 11th grade.

THE COURT: When you were in school- were you in

regular classes, special education?

THE DEFENDANT: I was taking a special education

focus program and I was under the guidance of an IEP program.

THE COURT: Are you able to read?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Mr. Murphy, have you observed

anything in your contacts with Mr. Counsil that raise any

issue in your mind about competency?

MR. MURPHY: Not at all.

THE COURT: Have you had enough time to speak

with Mr. Murphy about your case?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Can you estimate for me how many

times whether it be in person or on the phone that you've had

contact with hlm?

THE DEFENDANT: Over the past five years,

probably close to a hundred times all together,

MR. MURPHY: And also if it pleases the Court is

I have an investigator that was an instrumental part of making

contact with Mr. Counsil- and helping me as far as various

requests of Mr. Counsil- and Mr. Bovard had more contact than

Mr. Counsil and I did.

rrol,, REPORTERS, (115.) BB2.532
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THE COURT: Okay. How much contact have you had

with Mr. Murphy say this year since January?

THE DEFENDANT: Since January, earl-ier on i-n the

year not as much because we were just waiting for trial, but

over the past I'd say month or two, I've had significant

contact with him.

THE COURT: Al-1 right. When you were speaking

with Mr. Murphy about your case, did you understand everything

that he was telling you?

THE DEFENDAIIT: Yes, Your Honor.

THE COURT: Is there anything that you wanted Mr.

Murphy to do or you were expecting him to do that's left

undone right now?

THE DEFENDANT: There was one thing a couple

months ago, f had reqr-rested a bail hearing.

THE COURT: Okay.

THE DEI'ENDANT: Through him with special requests

as to my bail and that was never done, but other than that

there has been no undone requests.

THE COURT: Okay. I ask everybody this questi-on,

it doesnrt have anything to do with Mr. Murphy in particular.

Do you have any issues at all- with his

representation of you other than the bail- hearing?

THE DEFENDANT: Other than the fact that he's a
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publ-ic defender, and I have heard rumors and feel that some of

them are true based on my observances, other than that, no.

He himself has I believe represented me very properly.

THE COURT: A1I right.

THE DEFENDANT: Adequately.

MR. MURPHY: And I think it's important that

since he did say no whatever there seemed to be significant

ambiguity there to explain what his opinion of the public

defender's office, to cfarify that, just so there's no hick up

down the road.

THE COURT: Can you expand on that for me?

THE DEFENDANT: I feel that, I've heard, I feel-

that the public defender's office and the district attorneyrs

office work very closely together. To the exact extent I have

no idea, but as they are both paid and funded by the state

itself, I am not sure if there's anything inappropri-ate going

on between the two parties, but I, you know, such as talking

about things out of ear shot of clients that should be

protected.

I donrt -- like I said, Irm not sure because I

haven't, you know, I'm not party to any of those conversations

that may have happened, but T feel that in some instances they

work together to get convictions.

THE COURT: When it comes to Mr. Murphy and your
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case right now, that's not a concern for you --

THE DEFENDANT: NO.

THE COURT: -- or is it?

THE DEFENDANT: No, Your Honor.

MR. MURPHY: And if I can elaborate, Your Honor,

to address those concerns that they have been brought up is

the DA's office and our office are paid by two separate

government entities.

We are not -- I'm a state employee, the DA's

office is a county employee. They're complete, two completely

different government entitj-es which are not drawing from the

same pot in any way, shape or form.

Al-so I've never discussed with the DA any

confidential communications that Irve had with my cli-ent in

any way, shape or form, nor hinted anything that in an intent

to circumvent that.

And we do not work -- as far as working togethert

we do work toqether cJ-osely because between the district

attorney's crimj-nal- division and our office we handle the vast

majority of criminal- cases that come through the Carson City

system so we are obligated to work together in a professional

manner in order to keep the cases movj-ng. That does not mean

by that both agencies do not zeal-ously pursue their position,

whether it be to prosecute or to defend.

rro], REPORTERS (775) BB2-532
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And as far as working together to get a

conviction, thatrs not the truth. We will work together to

try and get a resolution, it's not necessarily a conviction.

I am not an advocate for the prosecutingr attorney's office.

My position is to represent my clients and if

that does result in a conviction which I think is in the best

interests of my client I will advlse my client to that.

THE COURT: Ms. Brantingham.

MS. BRANTINGFIAM: And I'lI just add to that'

Mr. Murphy and I have negoti-ated this case at arms length. I

have nothing but the highest regard for his ethics and there's

not been anything that I woul-d even question in this case.

THE COURT: Thank You.

Miss Brant.ingham, has all of the discovery been

made availabl-e to the defense and if applicab.Ie any Brady

material?

MS. BRANTINGHAM: It has. Therefs not any Brady

material, but all discovery has been provided.

THE COURT: Did it appear that's the case'

Mr. Murphy?

MR. MURPHY: It does.

THE COURT: Have you done over that with Mr.

Counsil-.

MR. MURPHY: Yes.

ITOL REPORTERS' (7'75) BB2-532
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THE COURT: Everything?

MR. MURPHY: Everythinq that I have, yes. Even

including the videos, i-ncluding the body cams, I think

everything that I have Mr. Counsil has a copy of or has

reviewed.

THE COURT: Is that accurate, Mr. Counsil?

THE DEFENDANT: Yes, Your Honor.

THE COURT: As far as you know.

THE DEFENDANT: As far as I know, Yes, Your

Honor.

THE COURT: Have you read the Third Amended

Criminal Tnformation?

THE DEFENDANT: YCS, YOUT HONOT.

THE COURT: Has Mr. Murphy answered any questions

you have about this charge?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Has he discussed with you possible

defenses you might have to the charge?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Has he discussed with you things that

might, any circumstances that might be in your favor in your

case?

THE DEFENDANT: Yes, Your Honor.

THE COURT: The criminal information charges you
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with chil-d sexual abuse or expl-oi-tation causing substantial

mental harm, a child under 1-4, a Cateqory A felony.

It alleges that you on or between January 25,

excuse me, on or between January 25, 2013, and June 16, 20I'7,

in Carson City, Nevada, did willfully and unlawfully cause a

chifd who was less than 14 years of age to suffer

unjustifiable physical pain or mental- suffering as a result of

sexual abuse or exploitation resulting in substantial mental

harm to the child in the manner following.

To wit, the Defendant sexually assaulted E.D.,

date of birth, 8/29 20L0 on one or more occasions and/or the

Defendant commi-tted acts which constitute l-ewdness with a

minor with L.S., date of birth I/25 2004 on one or more

occasions, causing E.D. and/or L.S. to suffer substantial

mental- harm, aII of which occumed at or near 2349 Dori Way

Unit B, and/or 400 West Winnie Lane, Carson City, Nevada.

Do you understand the charge?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Mr. Murphy, does it appear to you in

your speaking with him that he does, i-n fact, understand this

charge?

MR. MURPHY: Yes.

THE COURT: The State wou.l-d have to prove all- the

essential facts of this offense in order -- beyond a
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reasonable doubt in order for them to get a conviction.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: So they woul-d have to prove that on

or between January 25, 201,3, and June 16, 201-1, in Carson

City, Nevada, that you did willfully and unlawfully sexually

assaul-t E.D. whose date of birth is 8/29, 20L0 and/or

committed acts which constitute lewdness with L.S., date of

birth, I/25, 2004, causing E.D. and/or L.S. to suffer

substantial bodily harm.

Do you understand what the State would have to

prove?

THE DEFENDANT: Yes, Your Honor.

THE COURT: If they fail-ed to prove any of those

essentj-al elements, you would have to be found not guilty.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: If they fail-ed to prove any of those

beyond a reasonable doubt, you would have to be found not

guilty.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You are eligible for probation for

this offense. You're aware of that?
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THE DEFENDANT: Yes, Your Honor.

THE COURT: In order for the Court to grant

probation, you would have to have a psychosexual- evaluation

and found to be not a high risk to reoffend.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: ff you're convicted of this offense,

you would be required to reqister as a sex offender.

Are you aware of that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: The Court would also be required to

impose lifetime supervision.

Are you aware of that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Is restitution an issue in this case?

MS. BRANTINGIIAM: No.

THE COURT: The Court can consider if the Court

accepts your plea at the time of sentencing information

regarding charges that were not filed, charges that have been

dismissed or charges that will be dismissed.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Tf you're found guilty of this

offense, you wiII be ordered to pay a $25 administrative
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assessment fee.

Are you aware of that?

THE DEFENDAIIT: Yes, Your Honor.

THE COURT: Have you been promised or assured any

particular sentence by anyone?

THE DEFENDANT: No, your Honor.

THE COURT: Or probation by anyone?

THE DEFENDANT: No, your Honor.

MR. MURPHY: I wil-I cl-arify that, in going

through the plea agreement, depending on whether Mr. Counsi1

gets probation or not, therers a definite term of life with

the possibility of parole after 15 years are served.

There is no argument as to how 40 percent wiII

advise or anything like that so I did make the representation

to him that the Court can only j-mpose that sentence.

THE COURT: And that is the sentence that i-s

avallable in this case. It's the one sj-nqfe sentence or

sentence, excuse me. It is prison for l-ife with the

possibility of parole with eligibility for parole beginning

when a minimum of 15 years has been served.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: If youfre not a citizen of the United

States, a conviction for this offense coul-d resul-t j-n your

rrol, REPORTERS, ('7'75) BB2,-532
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being deported, excluded admission to the United States or

denied naturalization.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: If you're not a citizen of the United

States, you should assume the worse that if you're convicted

of this offense you will be deported, excluded admission to

the United States and denied naturali-zation.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you want any additional time to

speak with an i-mmigration attorney?

THE DEFENDANT: No, your Honor.

THE COURT: If I accept your plea, the Dj-vision

of Parole and Probation wil-l prepare a presentence

i-nvesti-gation report. That report wil-l- incl-ude background

j-nformation regarding you, your crj-minal history. It may

contain the statements of other persons.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You and your attorney will be allowed

to comment on the presentence -- the contents of the

presentence investigati-on report if your plea j-s accepted.

Do you understand that?
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THE DEFENDANT: Yes, Your Honor.

THE COURT: There are four possible pleas that a

person can enter in a criminal case. Not guilty. Guilty

which means you admit all the facts necessary for the

conviction. Guilty, but mentally ill or with the consent of

the court, nol-o contendere which is not an express admissi-on

of guilt but authorizes the Court to treat your' to treat you

as if guilty for the purpose of sentenci-ng.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I have a memorandum of plea

negotiation that was filed this morning.

Do you have a copy of that in front of you?

THE DEFENDANT: Yes, Your Honor.

THE COURT: On page 8 of the agreement, is that

your signature?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Did Mr. Murphy go over in detail with

you the contents of the memorandum of plea negotiation?

THE DEFENDAIJT: Yes, Your Honor.

MR. MURPHY: And if I -- I'm sorry to interrupt,

I know it's not my job to make the record here, however I did

go into the jail yesterday and I read the entirety of the

Third Amended Criminal Informati-on in the memorandum plea
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negotiation wi-th Mr. Counsil so I read it verbatim to him.

THE COURT: Is there a reason that you read it to

him as opposed to him reading it himsel-f?

MR. MIRPHY: Because sometimes thatts the just

way I do it because sometimes there's leqa1 terminology thatrs

difficult. to understand. I have a process by whlch I go

through various parts of the plea aqreement to make sure that

person understands it.

I know -- I pause at certain points to make sure

that person understands it, that way they don't get

overwhelmed or forget questions they may have during the

process.

THE COURT: Is that accurate, Mr. Counsil?

THE DEFENDAIIT: Yes, Your Honor. And also the

day before that I was glven a hard copy of both documents to

read personally and I have read them before he had come to see

me as wel-I.

THE COURT: And the documents that you are

talking about are the Third Amended Criminal Information and

the memorandum of plea negotJ-atlon?

THE DEFENDANT: Yes, Your Honor.

THE COURT: So you have read it?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Has Mr. Murphy answered any questions
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you have about the plea agreement?

THE DEFENDAIIT: Yes, Your Honor.

THE COURT: Did you understand everything in the

plea agreement. before you signed it?

THE DEFENDANT: YeS, YOuT HONOT.

THE COURT: Mr. Murphy, does it appear to you

that he did understand the contents of the plea agreemenL.

l!R. MURPHY: Yes.

THE COURT: Before he signed it?

MR. MURPHY: Yes.

THE COURT: The plea aqreement indicates you are

going to plead no contest. At sentencing both parties will be

free to argue for the legalJ-y appropriate sentence and to

present evidence to support their recommendatj-ons.

This includes being free to argue for or against

probatj-on. If you are certified as not representing a high

risk to reoffend under NRS 176A.110, in addition the State

specifically al-Iows you to reserve the right to appeal any

decisions made by the Court and any pretrial motions in this

case

The State will di-smiss Case Number l-9-CR-742 7C

wherein you are charged with possession of a dangerous weapon

by a prisoner. All other charqes pending are avaifabfe as a

resul-t. of these specific episodes of criminal- conduct. will- be
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dismissed or not pursued.

Specifically the State will not file any new

criminal charges related to discl-osures made by victim L.S. in

her interview given on JuIy 21, 2022, in Carson City, Nevada.

Is that the agreement that you've made with the

State?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You give up certain constitutional

rights if you enter a plea of no contest. And those are, a

surrunary of those are contained in the memorandum of plea

negotiation.

Did Mr. Murphy qo over those wi-th you in detail-?

THE DEFENDANT: Yes, Your Honor.

THE COURT: If m going to g.o over them with you

agai-n. You have a right against sel-f-incrimination which

means you could not be forced to answer any questions.

It al-so means if we proceeded to a trial and you

decided for any reason not to testify at the trial the fact

that you did not testify could not be used against you in any

way. The State would not be allowed to comment on that and

the jurors would not be all-owed to think about that for any

reason.

Do you understand that?

THE DEFENDAIJT: Yes, Your Honor.
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THE COURT: On the other hand, you have a right

to testify. If we had a trial and you wanted to testify you

would be allowed to.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You have a right to a public and

speedy trial- by an impartial jury free from excessive pretrial

publicity.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You have a right to be represented by

an attorney throughout the tria1. If you couldnft afford one,

one woufd be appointed for you at no expense to you.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You have a right to confront and

cross-examine the witnesses against you. If we had a tria1,

the witnesses would testify here in your presence and your

attorney woul-d be able to cross-examine them.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You have a right to call witnesses in

your own defense. If you had witnesses you wanted to come in

and test.ify for you that did not want to come in, Mr. Murphy
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could obtain subpoenas which are court ordered requiring those

persons to appear in court and testify.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: By pleading no contest, you give up

your right to appeal the conviction unfess there are

reasonable constitutional, jurisdictional- or other grounds

challenglng the legality of the proceedj-ngs, or -- and, I

should say, not or, and if you appeal any of the Court's

rulings in the case and that appeal is granted, then he's

going to be allowed to withdraw his plea; is that the

understanding?

MR. MURPHY: It wiff be based on the ruling

that's handed down by the Supreme Court as to what the proper

remedy would be.

THE COURT: So can you expand on that for both

hi-m and me?

yIR. IvIIJRPHY: Well, depending on what happens with

the rulings that are qoing to be ruled upon, if the Court

grants it, but says we agree this should have happened a

different way, however we find that itrs harmless error or

something of that nature, we will have to deal with the ruling

of the Supreme Court at the time and additionally have a

discussion with Mr. Counsi} as to what the supremes feel --
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order the appropriate remedy to be versus whether j-t's in his

best interests to ask to withdraw his p1ea.

We donrt know what -- there are too many

variables there that we can't predict at this time.

THE COURT: Anything, Miss Brantingham, you want

to say on the record for that?

MS. BRANTINGFIAM: I would aqree with Mr. Murphy.

What happens after an appeat if an appeal should be successful

woul-d be based on the ruling of the Supreme Court at the time.

THE COURT: Should there be any additional

language added so that that -- I mean, itrs not very clear,

because fj-rst of all we don't know what appeal might be made.

We donrt know what the result of any appeal might be, but this

doesn't indicate that he maybe abfe to withdraw his plea if

somethj-ng.

MS. BRANTTNGHAM: WeIl, NRS 174.035 is the

statute that tafks about that. So that's in there. It's

covered explicitly by statute.

But in addition to that, it's not -- from the

State's perspective, it's not a withdrawal of plea sj-tuation.

Hef s reserving the right to chall-eng.e the Court.'s rul-ings in

the Supreme Court and the Supreme Court would then be the

determiner of whether the Court's rul-ings were proper and if

not, what the remedy would be. I think all parties are in
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ag'reement as to that piece.

MR. MURPHY: And we would have to have a

discussion because depending on what the consequence of the

rulinq was, it may or may not be in Mr. Counsil-'s best

interests to try to withdraw the pIea. Because we have to be

careful about what we ask for from the supremes, because we

donrt want to ask for the ability to withdraw his plea with a

potential of a charge being reinstated that's more punitive

than what he's pleading to now.

THE COURT: Okay. Have you understood,

Mr. Counsil everything that we've gone over in the l-ast couple

of minutes about the provision in the plea agreement that you

have, that you reserve the right to appeal any decisions made

by the Court?

THE DEFENDANT: Yes, Your Honor.

THE COURT: And you want to still proceed with

your plea today?

THE DEFENDANT: Yes, Your Honor.

THE COURT: By pleading no contest, you do not

give up your right to appeal- the specifj-c sentence. Even

though therefs a sent.ence, only one sentence established by

the statute, you're not giving up your right to appeal- the

specific sentence. There is an opportunity for probation, if

that's denied you could appeal that.
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Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: ff you want to appeal the specific

sentence you need to let Mr. Murphy know as soon ass after

sentencing as possible. There's a fimited window of when a

window could be filed. If it's not filed in that time, you

l-ose your right to appeal.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Have you understood all of those

rights as I have gone through them?

THE DEFENDAIJT: Yes, Your Honor.

THE COURT: You are not forced to enter a plea of

no contest. You've entered into this agreement. The State

has made certain promises in exchange for your aqreement to

plead no contest, but you can stil-l -- and if you plead no, if

you don't plead no contest, then the State is not bound by

those promises, but you stilI do not have to enter a plea of

no contest or a guilty.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Have you understood everything that's

gone on this morning?

THE DEFENDANT: Yes, Your Honor.
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THE COURT: Do you have any questj-ons or concerns

you want to speak with Mr. Murphy or ask me?

THE DEFENDANT: No, your Honor.

THE COURT: You hesitated. Is there something --

THE DEFENDANT: I just wanted to think it through

thoroughly as quickly as possible.

THE COURT: Okay.

THE DEFENDANT: But still thoroughly.

THE COURT: I missed the very l-ast part of what.

THE DEFENDANT: And still thoroughly. I donrt

feel it was a hesitatj-on, more itrs --

THE COURT: Okay.

THE DEFENDANT: -- as true consideration.

MR. MURPHY: And if it pleases the Court, when we

were having discussion with Mr. Counsil as to how to conduct

himself during the canvass, we instructed him that itrs going

to be a very intensive canvass and to think before he answers.

THE COURT: That's a very good j-dea and a very

good suggestion. But yourre comfortable with everything

that's qone on so far?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Ts there anything else that I should

know about you that I haven't asked about?

THE DEFENDANT: Not that I can think of, Your
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Honor.

THE COURT: Do you have any doubt or hesitation

about the plea that you want to enter?

THE DEFENDANT: Very slight, because I know

psychologically for myself, there may be a what if question in

the back of my mind possibly for the rest of my life, but I

feel as things have been explained to me and as my

understandj-ng of statistically how these cases play out when

gone to trial, I truly feel that this plea aqreement is in my

best interest.

THE COURT: The Amended Information, Third,

excuse me, Third Amended Criminal- Information charges you with

chil-d sexual- abuse or exploitation causing substantial

mentally harm, a chifd under 14, a category A felony.

How do you plead to that charge?

THE DEFENDANT: I plead no contest, Your Honor.

THE COURT: Has anyone threatened, coerced,

pressured you to enter a no contest plea?

THE DEFENDANT: No, Your Honor.

THE COURT: The l-aw al-Iows a person to plead no

contest, that is not an express admission of guilt, but I

said, I tofd you earlier that that authorizes the Court to

treat you as guilty for purposes of sentenci-ng.

Do you understand that?
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THE DEFENDANT: Yes, Your Honor.

THE COURT: The law allows a person to plead to

an offense, no contest to an offense if there is a factual-

basis for the plea.

Do you understand that?

THE DEEENDANT: Yes, Your Honor.

THE COURT: Miss Brantingham, will you please

state a factual basis for the plea.

MS. BRANTINGHAM: Your Honor, yes. So I kind of

been thinking how I want to address this. There is a -- there

is a factual basis for the charge to which hefs pleading

guilty.

The substantial mentaf harm piece we did not

raise in the underlyj-ng case, we did not bring the victim's

mental- state into the litigation as the Court's aware there

were protecti-on orders issued to prevent the dj-sclosure of

medicaf records.

We didn't disclose any wltnesses to testify to

the mental- harm piece. And I think had we taken a different

path, f think there i-s evj-dence that there -- there certainly

was a factual basis for the underlyj-ng charges which were the

forensic interviews given by the chifdren which in and of

themselves are sufficient for conviction under the l-aw but we

did have other corroborative evi-dence and witnesses who woul-d
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have testified to the five counts in the original complaint.

Many of those allegations are incorporated into

the chil-d sexual abuse or exploitation charge. rt woul-d be

the same evidence as to that. The only difference would be

the substantiaf mental harm piece.

And again, I do believe had we gone to trial and

had we chosen to make the victims' mental states an element,

we woul-d have been able to present sufficient evidence to show

substantial- mental harm but we didn't go down that road with

the orj-ginal criminal information.

THE COURT: Mr. Murphy.

MR. MURPHY: If it please the Court, in the

course of negotiations as Mr. Counsil stated to the Court and

as with the information I did provide Mr. Counsil, the

standard of proof is if you have a -- well, I gave him all

that. If you have a believable wj-tness and there is some

particularity as the description of the charges, that wil-I

sustain a conviction on appeal.

So statistically speaking that woul-d be what the

State would have to prove or would have to show and the

probability of trying to challeng.e the sufficiency of the

evidence on appeal is -- has a very low of probability of

Based on that, Mr. Counsil, based on the original

rro], REPORTERS (115,) BB2=532

10

11

L2

13

L4

15

L6

L1

18

L9

20

21

22

23

24

success.

31 450 of604



1

2

3

4

tr

6

1

8

9

charg.es facing multiple counts of sexual assaul-t on a person

under 14 and multiple -- or two counts of l-ewdness and an

attempted sexual assault and whj-ch carries a -- which carry 35

to l-ife on the sexual assault on a person under 14.

So in the event that the State just got one

conviction out of one of the six charges that was a much more

punitive resul-t than this. So I went to the DA -- approached

the DA with the idea of can we resolve with this 200.508

resolutj-on with the -- knowing that they had not proved

substantial- mental harm, however it was a sentence that the

State was receptive to and Mr. Counsj-l was receptive to and it

also was as close the charges we could get to satisfy that

sentence.

THE COURT: Al-l right, thank you. Are you

pleading no contest to thls, Mr. Counsi1 because you think it

is in your best interests?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I think we touched on that before.

But wil-l- you tell me again why you thlnk it.rs in your best

interest?

THE DEFENDANT: Because from how it's been

explained to me, the burden of proof as far as what is

accepted as evidence in a trial, T feel that I have very

litt1e chance of proving my innocence based on what is needed
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to prove my guiJ-t, and I very strongly believe that a 15 to

life sentence is way more beneficial and less harmful than

possible consecutive 35 to l-ife charges.

THE COURT: Mr. Murphy, any other reasons this is

in his best interests.

MR. MURPHY: I completely agree with that. That

was a conversation we had as to what the benefits and

consequences of going to trial versus taking this aqreement

and again, with these standard of proof and the sufficiency of

evj-dence as it would be reviewed by an appellate courL.

As I already stated, if there is a believable

witness and they actually describe a particularity, then that

is enough to sustain the conviction based on the analysis of

the existing evidence and the risk is too great to go to triaf

on this.

THE COURT: Miss Brantingham, anything you want

to say on that point?

MS. BRANTINGHAM: Nothing in addition to that.

THE COURT: Mr. Murphy, do you believe that Mr.

Counsil understands aII of hls constitutional- rights?

MR. MURPHY: I do.

THE COURT: That he knowingly, freely and

vol-untari-Iy waives those rights?

MR. MURPHY: Yes.
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THE COURT: Do you think that that is the case'

Mr. Counsil?

THE DEFENDANT: Yes, Your Honor.

THE COURT: That he knowingly, freely and

voluntarily waives those rights?

THE DEFENDANT: Yes, Your Honor.

THE COURT: The Court finds that the Defendant

understands the charge agalnst him, the possible sentence.

That he understands his constitutional rights knowingly,

freely and vol-untariJ-y waives them. The Court accepts his

p1ea.

Any idea on how long to get a psychosexual?

MR. MURPHY: I do have an order, since this is

somethlng that j-s reguired by the Court, this is something

that I do separateJ-y.

If I may approach the Court I do have an order

including funds for psychosexual eval-uation.

THE COURT: Is this for someone in particular?

MR. MURPHY: Yes it's for Dr. Herbert Coard.

THE COURT: Any i-dea how long?

MR. MURPHY: No. But I would ask for the

sentencing to be set out a minimum of two months in the

future. That way Mr, Coard can get the eval-uation. We have

to share the evaluation with the Court and the DA and what I
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was going to ask for is that sentencing be set on maybe a

Friday afternoon. This j-s going to be a multi-hour sentencing

based on the evidence that needs to be presented for

sentencing as well as victim testimony.

So I -- we're not going to be able to do this

during the regular faw and motion, so of course we can work

with chambers to find availability, but I'm thinking maybe the

beginning of November.

THE COURT: It's going to take me a second. I

want to go ahead and see if we can g.et it set rj-ght now while

youtre both here.

I4R. MURPHY: AII- rj-ght.

THE COURT: So we're l-ooking first part of

November.

MS. BRANTfNGFIAM: I have a jury trial from the

1st through the 10th and then I believe the 11th i-s a holiday.

MR. MURPHY: The 1st through the 10th, is that a,

what's his name.

THE COURT: Navah.

MS. BRANTINGFIAM: Navah.

MR. MURPHY: Oh, that's right..

MS. BRANTINGHAM: I think the 18th might work

though. Oh, you know what, I take that back because I'm out

of town from the, the 17th through December 5th.
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THE COURT: And then we head in the holidays. So

I'm going to go the other way just a l-ittle bit to see

October l-1th is about two months out. That is a Tuesday.

There are a couple of, there's three trials, two criminal- and

one civil case, but nothing crimi-nal any way set the afternoon

of the 1lth.

What about that?

MR. MURPHY: Irm fine with that setting. If

something that happens that we're just not abl-e to do on

there, you know, we will- know plenty ahead of time and we can

always ask to reschedule.

THE COURT: Miss Brantj-ngham.

MS. BRANTINGFIAM: I think that's fine. I think

the criminal- trial-s are Mr. Murphy's and mine any way.

THE COURT: One is Rudnicki and one is

(indiscerni-ble) .

MR. MURPHY: And they're both mine.

THE COURT: Okay. The then there's a civil-

personal injury case set there and it is set for Tuesday

afternoon, but I think we shoul-d be able to get that done in a

quarter day, so...

How much did you say? You want the whole

afternoon 2 to 5?

MR. MURPHY: Yes, please.
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THE COURT: Is that enough time?

MS. BRANTINGHAM: I think that's enough time and

I woul-d request the same setting 2 to 5.

THE COURT: The sentencing is set for October 11,

2022, from 2 Lo 5 and you notify the Division; is that right?

Okay.

MR. MURPHY: And T also have the P&P paperwork.

I received it at one time somehow so I can print it out and

provide it to Mr. Counsil-. I now keep it because of

situations like this when P&P isn't in the room.

THE COURT: I was thinking that P&P made the

arrangements for the psychosexual-,' is that not accurate?

MS. BRANTINGITAM: I can't remember. They do. I

think they do if it's a felony, but they don't if it's a gross

misdemeanor. This being a felony, they probably would make

the arrangements.

THE COURT: Okay.

MS. BRANTINGIIAM: But I don't get in the rniddle

of that, so...

MR. MURPHY: Yeah.

THE COURT: Go ahead.

MR. MURPHY: This is something that's required by

the Court, we're expediting the process. I know P&P is so

backed up, they are having -- you know, I'm getting PSIs the
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day before sentencing.

So in order to keep things moving and to have

somebody you know is guali-fied to do these orders and so we're

taking the initiative to get these things done.

THE COURT: I've signed the order. So anything

else on this, Miss Brantingham, today?

MS. BRANTINGHAM: No, your Honor.

THE COURT: Mr. Murphy.

I{R. MURPHY: No, your Honor, thank you.

THE COURT: The tri-al dat.e and the associated

hearings are vacated. The order is on the top and the Court

will be adjourned. Thank you.

MR. MURPHY: Thank you.

MS. BRANTTNGHAM: Thank you.

(Proceedings concl-uded at 11:34 a.m. .)
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STATE OF NEVADA,

CARSON C]TY.

)
)
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T, SHELLIE LOOD4IS, do hereby certify:

That on August 8, 2A22, a change of plea hearing was

held in the within-entitled matter in the First Judicial

District Court, State of Nevada;

That said sentencing hearing was recorded on ,JAVS

CD-ROM, and said JAVS CD-ROM was delivered to me for

transcription,'

That the foregoing transcript, consisting of pages 1-

through 38, is a full, true and correct transcript of said

recorded JAVS CD-ROM performed to the best of my ability under

the circumstances.

Dated at Carson City, Nevada, this 28th day of

September, 2023.

//Shellie Loomi-s//
Shellie Loomis, RPR

rror., ,REPoRTERS, (?75) 882,-53
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