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'ROA, 40.

- STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Whether the District Court erred in denying Appellants Motlon for Relref from

Decree of Divorce.

STATEMENT OF THE CASE
This. is"'an appeal from the District Court Order, entered by 'the'Honorable WiIIiarn -
0. Voy on June 10, 2003. -Appellant, RICHARDJ GOHEEN (Rlchard) was not present at-:\
the May 29 2003 hearing which resulted in that order. | | | | |
' Respondent JACQUELINE J. GOHEEN (Jacquelrne) fiIedA her‘. COmpIa_int fon
Divorce under Case D271889 on July 19, 2001.  Record on Appeal (RoA),"r “The
folIowrng day, July 20, 2001, Jacqueline filed her Motion for Temporary Fees and': |
Allowances. ROA, 5. Those issues were heard on August 27, 2001 |
Richard was served with the Summons, Complaint and Motlo_n on July 26,;200[1. 5
ROA, 21. He was residing at the Clark County Detention Center prior to'i:_nitiationof the|
Drvorce action. /d. o
Richard filed an Answer to the Complaint on August 9,2001; however the Answer
and Counterclanm were not verified by Richard, but rather was submrtted under the
signature of Richard’s sister, Nora Goheen, under the guise of a Power-_of Atto'rney';' »RQA, |
27. | | |
In the Order from the August 27, 2001 hearrng filed September 4, 2001 Judge
Jones ordered
~...that Defendant’s opposition shall be stricken by this Court for. |
failure to comply with the .Rules of Civil Procedure.

Notwithstanding the same defect for the Answer, the same -
shall stand, if already filed.
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Richard refused to participate in a Joint Case Con‘ferenee. Thus, an individua_l Caee
Conference Report was filed by Jacqueline’s attorney on April 24, 2002. ROA, 45.

The initial Order Setting Civil Nonjury Trial Wae filed June 4‘; 2002, and set the trial |
date for Jvuly 25,2002. A copy was sentto Richard at»_-the address .that he preS(ioust gave
to the Court. ROA, 49, | | |

However, Jacqueline’s counsel was scheduled to be out of town on that date As g
a result, he attempted to contact Richard--who. continued to be. lncarcerated for- the |
molestation of Jacqueline’s daughter--to stipulate to a continuance,‘but .witylf.iou"t'succes‘s‘.
Thus, Jacqueline’s counsel filed a Motion to Continue Trial on.an‘Order,Shertening.Ti'me B
on July 17, 2002. ROA, 55. | | |

The Motion to Continue Trial was granted, and an Amended Order Setting. Civil

Nonjury Trial was filed by the Court on July 23, 2002. ROA, 60 A copy.of that Amended -

Order was sent to Rlchard at High Desert State Prison in Indlan Sprmgs on JuIy 23, 2002

ROA, 61 o .

On September 3, 2002, at 8:00 a.m., Jacqueline and her attorney appeared in De/pt;
C, prepared and ready to attend the scheduled trial. Richard asserts that he ibelie_\‘/ed the |
trial would not go forward on September 3, 2002, because 'ef his 'refusa.ll ‘to_f:ile a Pretrial
Memorandum. ROA, 110. Richard was not present at the Trial. ‘ -

~ Notice ef Entry of the Decree of Divorce was filed September 12,72002’, and mailed

te Richard on that same day. ROA, 77. Thus, coh,eervatively, by Septemb:er 15, 2003,
Richard was aware that the trial went forward without him and that a Decree of Divorce had
been entered. |

Notwithstanding that notification, Richard failed to file his Motien fer Retief ‘frem o
Decree of Divorce until April 1, 2003. ROA, 96. Such was approximatety six—and-on_'e.-hatf'

months following the Notice of Entry of the Decree of Divorce.
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Richard did not file an Appeal from the Entry of Decree e‘f Divorce. In fact, nething'
further was filed with the Court uritil April 1, 2003}. | | “ e

Richard complained that he was unaware that he h_eede_d to apﬂply for.ah Order‘for
Transport to trial for the Septernber 2002 trial. Notwithetanding that-argument,‘ and then
admittedly understanding the need for a transbdrt order, Richard also failed to_app,ear-at

the hearing on-his Motion for Relief, held May 29, 2003. See ROA, ‘158. Richard otfers

no excuse for his failure to appear on that date.

‘Richard had every opportunity to appear at the May 29, 2003 hearing to present his|
case beyond what was already contained in his “movingv papers. He‘chose not'te appear.

As a result of the May 29, 2003 hearing, an Order was’entered JUne 10, 2003 ' See

I ROA 158 In addition to awarding attorney’s fees to Jacquelmes counsel the Court.,

ordered “that Defendant’s Motion for Relief from Decree of Divorce was not trmely filed and .

therefore must be DENIED.” /d.
Rlchard s motion, filed April 1, 2003, contains aII the arguments which he mcludes

in his Openrng Brief. ROA, 96-103. Since Rlchard fa||ed to appear at the hear|ng, the

Court considered all the documentation submitted by Richard, in addition to the Opposition| |

and Countermotion, filed by Jacqueline on May 12,.2003. | ROA, 129. After revieWiriQ all

: arguments, the Court rendered its decision.

It is that Order, filed June 10, 2003, from which Richard appeals. -

STATEMENT OF THE FACTS
From the outset, Richard has not followed any of the rules set out by either the
Nevada State Legislature, the Nevada Supreme Court or the Nevada Rujle's‘ ef'CiViI

Procedure. His Answer and Motion were not even signed by him. ROA,‘ 25,-30. In fact,|
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the first document ever signed by Richard in this case came»fo‘llc’)wing"the,entry of the

‘Decree of Divorce, that being his Motion for Relief fr6m Decree of Divorb_e,filed April¥1,‘ o

2003. ROA,. 96.

Richard is incarcerated based on his conviction of sexual assault and sexual assault

‘with a minor under 16 y’éars of age in Case C176666. ROA, 7. The Sexual abuse was of

~Jacqueline’s daughter, Alexis, born March 24, 1989. /d.

Notwithstanding Richard’s failure to comply wifh court rules, the Courtrefrained from|-

taking an initial default on his improperly prepared Answer and_.requi;re'd tha’t§~the Nevada

Rules of Civil Procedure be followed from that point forward. See ROA, 40. It appears thaf| -

those instructions did not convince Richard, based on his sub"séque‘n,t actions.

The Decree of Divorce granted the entire procéeds from the .sale bf- the marital|
residence to Jacqueline in consideration for the morfgage and other househbldkexpen“ses -
born solely by Jacqueline since Richard’s incarceration, as well as Jacquéliné’s cla'i‘m’fo_r‘
spousal' support and attorney’s fees. See ROA, 73, 74. . | |

Richard’s méin concern appears to be that he was not awarded ’ény proéeedS'frbm
the ‘sale of the marital residence. ROA, 96. However, the Court considéréd that‘reqﬁe‘st,,.
élong with Jacqueline’s requests, in rendering the decisiOns.bbnfained \‘)\}ilthin‘ thé’ }Deq‘rlée
of Divorce. .

It appears as though Richard, while incarcerated vforv‘”the vsexuakl a'ssaAUIf' ofv"-l
Jacqueline’s daughter, has determined that he will continue to haunt Jacqu'eline.vtthUQh(
the legal system. Richard made no effort to appear at the September 3, 2002 trial or at his '
own Motion for Relief from that judgment, held May 29, 2003. 4 |

Notwithstanding the lack of any effort on Riéhard’s part; he comes'i before this:C_o'_u‘r“t‘ | |

requesting relief, based upon his allegations that the Clark County: Clerk imprcjperl_y

4
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delayed the filing of hiS'motion and that theEnt'ry of the Decree of DiVorce violates the U

S. Co,ns‘titution. Such logic is difficult to follow.

ARGUMENT

A.  The District Court Did Not Err in Denylng Appellant’s Motlon for Rellef from .
Decree of Divorce. .

Rlchard claims that the Dlstrlct Court erred in .denying hIS Motlon for Relief from»

Decree of Dlvorce because, as he claims, he attempted to submit his Motlon for Rellef to -

-the Court five (5) months.following the entry of the Decree, but,lt was_not flled unt|I after L

more than the six (6) months expired.

The District Court is given little discretion in‘thisa‘matter. AjUdgment in a divorce "

case becomes final upon the expiration of six (6)'months after its entry, and'the District

Court is therefore without jurisdiction to modify the Judgment Schmutzer v. Schmutzer 76
Nev. 123, 350 P.2d 142 (1960). As such the District Court made the proper ruhng based
on the filing of the Motion for Relief.

B.  Even If Appellant’s Motion Is Considered Tlmely Submitted, He Cannot Meet o
the Reqmrements of Nevada Rule of Civil Procedure 60(b) '

Richard understood that he could not appeal the Decree of . Dlvorce so he

attempted contrary to the intent of the rules, to sidestep that: requrrement by t" Ilng a Motlon' .

for Relief “under NRCP 60(b).” ROA, 148. Such is further example of Rlchard s following
his own set of ruIe}s. However, Richard could not even follow tne n_ecessary rutes andtirne | N
frames established in the Nevada Rule of Civil Procedure '60(b‘). | | -

By Richard’s own admission, he did not even begin to "a’t‘temptfiling hisk Motion for o
Relief until‘early February 2003——fiye (5) months after he received Notice of'Ent’ry of the| N

Decree of Divorce.
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Nevada Rule of Civil Procedure (N.R.C.P.) 60(b) states, in pertinent part:

On motion and.upon such terms as are just, the court may-
~ relieve a party or his legal representative from a final judgment,
order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect;  (2) fraud
-(whether heretofore denominated intrinsic- or - extrinsic),
misrepresentation or other misconduct of an adverse party-- .
which would have theretofore justified a court in-sustaining a-. -
- collateral attack upon the judgment; (3) the judgment is void.

- The evident object of this provision is to relieve a party from the effects of 'some
judgment or order made by the court in its regu_lar~p‘roceedings--not to giVe a'party some

affirmative right which he has lost by his own conduct. Killip v. Empire Mill Co., 2N’evfy 34

(1866). To condone the actions of a partg/ who has sat on its rights only to 'makealast-

minute rush to set aside judgment would turn Section (b) into a device for delay-»rather_fthah
the means for relief from an oppressive judgment that it \.Nas"ivnt_ended to be. Union -

Petrochemical Corp. v. Scott, 96 Nev. 337, 609 P. 2d 323 (1980)

This Court has preV|oust indicated that the salutary purpose of Sectlon (b) of th|s e

rule is to redress any |njust|ces that may have resulted'because of excusable neglect orv

|| the wrongs of an opposing-party. Nevada Indus. Dev., Inc. v.Benedetti, 103 Nev. 360, 741

P.2d 802 (1987); Carison v. Carison, 108 Nev. 358, 832 P.2d 380 (1992).

Richard has no excusable neglect He admlts he was notlfled of the trlaI scheduled i

for September 3, 2002. ROA, 110. His only excuse is that he “believed ln good falth that

the trial date of September 3, 2002, would be vacated and rescheduled., d.f (emphasls :
added). It is difficult to understand how refusihg to participate invlitigation and expeetlng ‘
a heneﬁt can be deemed “good faith.” Such cannot be deemed a yalid excuse. . )

" Further, Richard's argument for why he was no_t"atvthe Septem_‘b.er'~3, "2002 hearin‘g

becomes significantly weakened by the fact that he failed to appear at the hearing on his B
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Motion for Relief on May 29, 2003. After admitting th‘at‘ hé:'\'zvas to'oill‘ate tb file an appeal|

of the Decree of Divorce, choosing to utilize the provisions of N.R".C.‘P. 60(b) and failing to|

appear at that hearing are not indicative of someone who is entitled to rece‘i\'/e'equity. .
Richard has failed to establish that he meets thé grounds forfréliéf under NRCP .
60(b) even if he had timely filed his Motion. He has no excusable neglect; there has beer|
no mistake and no surprise or inadvertence is alleged. | |
C. Appellant Cannot Show a Meritorious Defen.s'e td_the Decree ‘of“'Divorce.
The showing df a meritorious defense to the action is tequ"iﬁred when a‘mdtior‘\”to set |
aside a judgment is made pursuant to Section (b)(1) of this rule upon th‘(—:‘t .gkbund off . |
mistake, inadvertence, surprise or excusable neglect. Deros v. Stern',.8:7 Név, 148, 48'3

P.2d 648 (1971).

Richard failed to demonstrate that he has a meritorious defense to the result] -

rendered within the Decree of Divorce. His chief complaint is that he did not receiye anyj
proceeds from the sale of the marital residence. Howé{)er, He failed to~con"tributeany :
money to the community- since he was arrested for the,se}(ual abL;_ée of Jacquel,ine;’s :
daughter. | | o
It was necessary for Jacqueline to retain counsel,f'who attempted on 'nL‘j(n'.er_ouvs
occas_iqns tolsettle the matter with Richard but received no respon'sé. It was ‘also

necessary for Jacqueline to maintain all of the household expenses, counseling costs for]

~her daughter, prepare for and attend the trial.

Those issues were taken into consideration whén the Court entered it_s order
granting the entirety of the sales proceeds from."the marital residence to Jacqueline. .

Richard has failed to present any evidence that he has'a méritor’ious, d'evfen's'e as ig| .

required. Thus, his request must fail.
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D. Appellant’s Argument That the Decree of Divorce Is Void under Nevada Rule].

E. Even If the District Court Erred, Any Error must Be Deemed\Harmle\s.s‘. 7 v' :

of Civil Procedure 60(b)(3) Lacks Merit.

Richard claims that the Decree of Divorce is a v0|d order as it V|oIates the U.S.
Constltutron Although Richard’s logic is difficult to follow, the reality of the S|tuat|on is that‘
he made that argument in his moving papers; thus the same was considered by the Dlstrlct "
Court. ROA, 101, 102. | »

All required procedural issues were completed’ priorf to the entry 'ofl the Decree va
Divorce. Entering a Decree without the presence of a party, under a defaultj situation -does'

not render the resultant Decree violative of the U.S. Constitution. |

As stated hereinabove, the fact that Richard’s motion was not timely tiled g‘ive's,the
District Court no discretion in rendering the decision it made : However eVen rf thie Court_ ”
were to agree with Richard’s argument, that since he made an attempt to file before the
six- month time frame had elapsed and the lower court should have con3|dered hrs mot|on
the resulting Order would not have changed.

As referenced hereinabove, Richard cannot maintain a case under Nevada Ruté of-
Civil Procedure 60(b), or any of its subsections. As such, even’if his: mOtion’had been|.
timely fiIed, the result in the lower court would have been the same. ’Thue,,itmuetbe

considered harmless error, if error at all.

CONCLUSION

Based on the foregoing, the District C}ourt d_id not err tn denying Riohard’s M_otion _

for Relief from Decree of Divorce. Richard sat on his rights, failed to appear at any heari_ng '
beyond the initial fees and allowances hearing--including the h-earing for ‘hiS- Motiori’. for 3
Relief--and now expects this Court to overturn the lower court judgment; |

8
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The lower court made the proper determination based on the late fiIing' of the Motion
for Rellef However even if the Motion had been tlmely f|Ied the result wouId have been N

the same in that Richard cannot demonstrate that he |s ent|tIed to rellef under N R. C P.

60(b). Thus, any error by the lower court in denying the Motlon based upon the srx-month o

time frame must be considered harmless and the resultlng order conflrmed.\ :
DATED this 24th-day of November 2003.

HOSKIN &
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| certify that | have read the above and toregoing Respondent’s Answering Brief] - -
and, to the best of my knowledge, information and belief, it is not frivolous or interposed
for any improper purpose. | further certify that this Brief complies with- all applicable

Nevada Rules of Appellate Procedure, and particular N.R.A.P. 28(e), which requires every|

assertion in the brief regarding matters in the record to be supported by a reference to the|
page of the transcript or appendix where the matter relied on is to be found. | understand
that | may be subject to sanctions in the event that the accompanying Brief is not in
conformlty with the requirements of the Nevada Rules of Appellate Procedure

-DATED this 24th day of November 2003.

HOSKIN &
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