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CLERK OF THE COURT

HatL JAFFe & CLayToN, LLP
7425 PEAK DRIVE
LAS VEGAS, NEVADA 89128
(702) 216-4111
FAX (702)316-4114

Attorneys for Defendarts Stan Hu, Liuid,

LLC and Liuid Holdings, LLC

DISTRICT COURT '

CLARK COUNTY, NEVADA

CASE NO. A-15-728285-C
DEPTNO. XXXI

Plaintiff, 7 DEFENDANTS STAN HU'S, LIUID, LLC’S

MARISA BONIFAZIO, an individual,

: , : AND LIUID HOLDINGS, LLOC'S REPLY IN
Vs. _ SUPPORT OF THEIR MOTION TC
: - ‘ . DISMISS PLAINTIFE’S AMENDED
LIUID, LLC, a Nevada Limited Liability COMPLAINT PURSUANT TO NRCP
C(}mpan LIUID H OLDINGS, 11.C, a 12(b)(5)

Nevada Limited Liability Compdny, .
WILLIAM TAYLOR, an individual;
STAN HU, an mdwldual DOES 1-50 1| Date: May 5, 2016

inclusive; and
ROES 51-60 inclusive, , ‘Time: 9:39 a.m.
Defendants.

COMES NOW Defendants STAN HU, LIUID, LLC and LIUID HOLDINGS, LLC |

(“Defendants™), by and through their attorneys of record, STEVEN T. JAFFE, ESQ., JASON R,

WIGG, ESQ. and KYLE E.N. GEORGE, ESQ. of the law firm of HALL JAFFE & CLAYTON,
LLP, and hereby submit the instant Reply in Support of Their Motion to Dismiss Plaintiff’s
Amended Complaint Pursuant to NRCP 12(b)}(5) based on Plaintiff’s failure to state & claim

against Defendants upon which relief can be granted.
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Defendants’ Motion and Reply are based upon the papers and pleadings on file, the
attached points and authorities and any'oral argument the Court entertains at the hearing on
Defendants’ Motion..

MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION |

Plaintiff spends considerable time and pages in her Opposition reitéraﬁng what
Defendants do not dispute: that Plaintiff’s aﬂcged injuries were caused by an alleged sexual
assault by Defendant Willieifn Taylor that ocourred during a business trip for her employer,
Defendant Livid, LLC (“Liuid”). In conceding that she did, in facAt, allege that the event at
issue occurred during a business trip for Liuid, Plaintiff effectiveiy agrees with Defendants’
argﬁmen‘t that her claims arise out of her employment with Liuid. And, because Plaintiff
Wﬁolly fails to satisfy her burden of demonstrating that one of the exceptions to the NIIA’s
exclusive remedy provision applies to the allegations in her amend-';ad complaint, all of her
claims against the Moving Defendants necessarily fail. Thus, Defendants’ NRCP 12(b)(5)
Motion to Dismiss should be granted m its entirety. '

. STATEMENT OF RELEVANT FACTS

Plaintiff alleges that on October 8, 2015, she and two other Livid employees flew to
Columbus, Mississippi with Liuid Chief Executive Officer Star Hu (“Hu‘"h), as part of a business
trip to Mississippi and Alabama for the purpose of donating a scholarship to the University of
Alabama. Instead of staying in a hotel, Hu, Plaintiff and the two other employees stayed at the

home of William Taylor (“Taylor”) in Brooksville, Mississippi, Though highly disputed,

Plaintiff claims that she was sexually assanlted by Taylor in his home after allegedly becoming

ill, vomiting and passing-out on the bathroom floor. Plaintiff filed the instant lawsuit against

Taylor for assault, battery, intentional infliction of emotional distress and negligence. As

“against the Moving Defendants, Plaintiff alleges causes of action for: (1) intentional infliction

of emotional distress; (2) negligent hiring, retention and supervision; and (3} negligence.
it |

i

u

0172




WOoee =3 Oy th B W R} ke

T T W T N T S S N RN NG SR W TS N SOOI P GO UV
o ~1 N L B L M e DN 28 Sy Lh B W N e O

II. LEGAL ARGUMENT
A. Because Plaintiff has Failed to Opposed Defendants’ Motion to Dismiss Linid
Holdings, LLC, All Causes of Action Against Liuid Holdings Must Be
Dismissed.

Plaintiff has once égain failed to oppose Defendants’ arguments that she has not stated
any claim or cause of action against Liuid Holdings and that, as a result, all causes of action
againsf sald Defendant must be dismissed. Consequently, Plaintiff has conceded this point.
See, generally, Local Rule 7-2(d)} (“The failﬁre of an opposing party to file points and
authorities in response to any motion shall.constitute a cons’eﬁt to the granting of the motion.”)
As such, and because Plaintiff has failed to rdise a single argument in opposition to Defencfanté’
Motion to Dismiss relative to Defendant Liuid Holdings, Plaintiff’s complaint against Liuid
Holdings should be dismissed pursuant to NRCP 12(b)(5).

Additionally, and because Plaintiff has now twice filed vacuous, unsupported complaints
against Liuid Heldings and has twice failed to oppose Defendants’ ﬁmtions to dismiss her
claims against Liuid Holdings, Defendants respectfully renew theit request for sanctions based
on Plaintiff’s abuse of process.

B. Becanse Plaintiff Concedes that the Trip at Issue was Business Related And

Because Her Amended Complaint Fails to Allege Any Exception to the
Exclusive Remedy Provision of the Nevada Industrial Insurance Act
{(“NIIA”), Plaintiff’s Amended Complaint Must Be Dismissed.

Both parties agree that “it is undisputed that Bonifazio’s injuries occurred while she was
on a business trip for Defendants,” Plaintiff’s Opposition at 11:6-7. Because we agree that this
was a work feiated {rip and that the event at issue arose as a consequence of Plaintiff’s work-
related activities, the only question before the court is whether Plaintiff has sufficiently alleged
facts that, if true, would trigger an exception to the NHA’S exclusive remedy provision. Since
she has failed to allege such facts on the face of her Complaint, she has failed 1o state against
Defendants on which relief can be granted,

As a threshold matter, Plaintiff cites to a 2015 unpublished decision by the Supreme
Court of Nevada as authority for her argument that the Exclusive Remedy provision of the NiIA

is a question of fact for the jury. See Plaintiff’s Opposition at 9:7-8. Unpublished opinions are

not controlling and Plaintiff’s use of an unpublished opinion issued beforé January 1, 2016 is
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strictly prohibited. See NRAP 36 (“A party may cite for its persuasive value, if any, an _
unpublished disposition issued by this court on or after January 1, 2016....”) The case cited by
Plaintiff was issued in 2015.

In addition to improperly citing and relying upon & pre-2016 unpublished disposition as
if it were controlling legal authority, Plaintiff compounds hef error by badly conflating |
Defendants® NRCP 12(b)(5) motion to dismiss for failure to state a claim with an NRCP 56
motion for summary judgment. The Bellagio opinion that Plaintiff improperly cites involved a
motion for summary judgment, and not a 12(b)(5) motion to dismiss for failure to state a c§.é,im.
upon which relief can be granted. The important distinction that Plaintiff overlooks is thata
Motion for Summary Judgment permits inquiry into collateral evidencé, whereas a Motion to
Dismiss for Failure to State a Claim is limited to allegations on the face of Plaintiff’s
Complaint. Because Defendants have filed an NRCP 12(b)(5) Motion for Dismiss, this Court
only needs to look at whether Plaintiff has made sufficient ailegatid’ns on the face of her |
Amem},’eé Complaint to establish the prima jacie elements of her claims, Here, bocanse both
parties agree that the underlying incident occurred while Plaintiff was on a work trip, Plaintiffs
Amended Complaint must also contain sufficieni allegations that, taken as true, would establish
that Plaintiff’s causes of action in tort are not barred by the Exclusive Remedy provisions of the
NIIA. | |

The burden lies with Plaintiff to allege sufficient facts in her Complaint to sustain th.e-
elements of her claims against Defendants. Edgarv. Wagner, 101 Nev. 226, 227,699 P.2d
110,111 (1985) (*On review of a motion to dismiss, our task is to determine whether or not the
challenged pleading sefs fo?’th allegations su_ffi;:'iem to make out the elements of a right to
relief.”). The Nevada Legislature has enacted statutes that shiff jurisdiction for work-related
injuries from courts of law to the Worker Compensation system. NRS 616A.020. Unless
Plaintiff alleges facts that implicate an exception to the NTIA’s “Exclusive Remedy” provision,
Plaintiff is statutorily barred from bringing her claim in tort, and must file for relief through
Nevada’s Worker Compensation system. |

Plaintiff has conceded that “it is undisputed that Bonifazio's injuries occurred while she

was on a business trip for Defendants.” Plaintiff*s Opposition at 12:1-2. See also Plaintiff's

4

0174

T i B TR S A L T

ST,

R T

SRS
b

ST

TR




2

10
11
12

14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

S - NV RN

Amended Complaint at Paragraph 39 (“On October 8, 2015, Ms. Bonifazio along with two other
Liuid employees and Hu went on the company #rip to Mississippi and Alabama™); Paragraph 43
(“Upon arrival to Columbus, Mississippi, instead of providing the employees with
accommodations at a hotel, close to the venue which was the purpose of the business frip™),
Paragraph 45 (“Despite same, Hu knowingly forced the employees to stay at Taylor's home as
an accommodation for the work #rip”). (cmphasis added). Therefore, as this Court previously
ruled, on the face of Plaintiff’s Amended Complaint, this matter falls within Exclusive Remedy
provision of the NITA. NRS 616A.020. | |
Plaintiff attempts to escape the purview of the Exclusive Remedy provision by arguing

that the NILA is not applicable if “the employer deliberately and speciﬁcéﬁy intended to injure
fherl.” Conway v. Cireus Circus Casinos, Ine., 116 Nev, 870, 8 P, 3d 83 7, (2000). Despite
Plaintiff’s recognition and acknowledgment of this rule, her Amended Complaint is entirely
devoid of any allegation that Defendants deliberaiely and specfﬁcafz’y intended to harm her.
See generally, Plaintiff’s Amended Complaint. As aresult, this exception does not apply.

| Similarly, although Plaintiff correctly observes in her Opposition that “é showing of
knowledge coupled with the substantial certainty that injury will result is #nof enough to avoid
the exclusive recovery provision of worker's compensation system,” Cerka v. Salt Lake
County, 988 F Supp. 1420, 1421-1422 (D. Utah 1997), her Amended Complaint does no more

than vaguely allege that Taylor was prohibited from attending a university function because of

. “offensive behavior.” Allegations that Taylor was barred from university events does not

amount to “knowledge” or “substantial certainty™ that Plaintiff would be attacked by him, and
even if it did, that “is not enough to avoid the exclusive '[remedy] provision of worker’s
compensation system.” Cerka, 988 F Supp. at 1421-1422. Plamntiff*s argument therefore fails.
Additionally, despite Plaintiff’s reliance on Angle v. Alexander, 328 Ark. 714, 945 §.
W2d 933, 935 (Ark. 1997) for the proposition that “the facts must show the employer had a |
‘desire’ to bring about the consequences of the acts or that the acts were premeditated with the
speciﬁc intent to injure the employee,” she ilas not alleged in her Amended Complaint that
Defendants’ had any such desire or specific intent. As Plaintiff noted, “mere knowledge and

appreciation of a risk is not the same as the intent to cause injury.” Citing Martinkowskiv.

5
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Carborundum Co., 108 Misc. 2d 184, 437 NY.8.2d 23 7,238 (Sup. Ct. 1981). Asapplied here,
because Plaintiff has not alleged in her Amended Complaint that Defendants intended to cause

her hafm, this exception is inapplicable to Plaintiff’s claims. -

Plaintiff also erroneously argues that the Court in Wood v. Safeway held that a claim may .

fall outside the scope of the Exclusive Remedy p_rovision of the NIIA when an assault on an
employee is imported into the workplace. This is a gross misstatement of Wood, The Wood
Court held that a claim may not be subject to the NIIA’s exclusive remedy when “the animoéity
or dispute which culminates in the assault is imported into the place of employment from the
inju;‘ed employee's private or domestic life, ... at least where the animosity is not exacerbated
by the employment.” Woodv, Safeway, Inc.; 121 Nev. 724,736, 121 P.3d 1026, 1034 (2005).
(emphasis added). If as Plaintiff argues in her Opposition, the assault were ‘gimported into thé
workplace by Hu,” (cmphasis added) this would bring this matter sguarely into the province of
the NIIA, since Hu is her emp]ayér and her employmcnff purportedly" “exacerbated” the risk of
the assanlt. The “imported into the workplace” exception is applicable only when the violence
(Fhrough an employee s private or domestic life) is imported into the workplace, not if, as
Plaintiff alleges here, her employer imports it. When the Jatter occurs - as Plaintiff alleges ~ the
exclusive remedy provision applies and bars any subsequent, tort-based Jawsuit by the
employee against the employer relative to the event. _

rPlainti'ff next argues that her employment did not contribute o and/or increase her risk
of assault beyond that of the gcnérgl public. This ai‘giiment 15 problemiatic for a couplé of
reason. First, it contradicts Pléintiff’ s claim that her employer imported the assault into the
workplace -as bizarre, unfounded and 1egaﬂy insufficient as the claim may be - because if her .
¢mployer did do so, then Plaintiff cannot also plausible argue that her employment did not
contribute to or increase her risk of injury beyond that of the general public - unless thé_ entirety
of the general public were also employed by Liuid, which is clearly not ﬂ]e case, Secondly,
Plaintiff’s argument does not comport with the analysis of the Wood Court. In Wood, the
Supreme Court analyzed whether the victim's employment brought her into contact with her
aséail.ant, and cénc}udcd that “[1]1 is uncontroverted that Doe's em?loymemt with Safeway

bfought her into contact with the assailant.” Woeod, 121 Nev. at 736, Similarly, here, it is
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uncontrpverted that Ms. Bonifazio’s employment with Liuid brought her into contact with.
Taylor. Therefore, like Wood, “[Ms. Bonifézio’ s} injury falls within the coverage of the NIIA,
ané her claims are barred by NRS 616A.020.” Id.

Lastly, Plaintiff’s ar gumf:nts that the apphcabxhty of the NIIA’s exclusive remedy
provision is a question of fact to be decided by the jury leads to absurd results. If, as Plaintiff

argues, she is entitled to bring unsubstantiated claims and entitled to unlimited time and

opportunity to make her case before the case can be dismissed for failure to state a claim, then

the intent and force of NRCP 12(b)(5) would be eviscerated. Such an interpretation of the law
and the Rules of Civil Procedure cannot withstand scratiny. As the Nevada Supreme Court has
held, the Rules of Civil Procedure require that Plaintiff’s Complaint “set forth allegations
sufficient to make out the elements of a right to relief.” Edgar, 101 Nev. at 227, Plaintiff here
has failed to do so. '

~ This Court previously ruled that Plaintiff’:; original Complai-ht failed to state a claim
upon which relief could be granted because it was, inter alio, prectuded by the Exclusive
Remedy provisions of the NIIA. Because Plaintiff’s Amended Complaint is substantively
identical (o her ori ginal complaint, Defendants respectfully request that Plaintiff’s Amended

Complaint also be dismissed pursuant to NRCP 12(bX5)..

C. The Doctrine of Respondeat Superior Is Inagphcabﬁe to this Matter because -

Defendant Taylor Was Not Employed by Defeadants

Despife failing to allege in her Amended Complaint that Taylor - the plirported assailant
- was emp]oyed by Defendants at the time of the event at issue, Plaintiff nevertheless argues
that under NRS 41.745, an employer may be held iiable for an e:nployee;s foreseeable tortious
conduct. Plaintiff’s argument is fatally flawed because: (1) Taylor was/is not one of
Defendants’ etﬁployees and (2} Plaintiff failed to allege that Taylor was employed by

Defendants at the time of the event at issue. Plaintiff’s respondeat superior/vicarious Hability

 arguments and the authorities cited in support of the same are therefore misplaced and wholly

fail to demonstirate that any exception to the NIIA’s exclusive remedy provisions applies to

Plaintiffs’ claims against Defendants.

{1l
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D. Plaintiff Fails to Allege Facisin Suppart of Her Claim for Negligent Hiring,
.Retention and Sapervision.

Plaintiff generally alleges that Defendants “negli genﬂy retained and sﬁpervised said
employees even though they knew, or should have known, that the employees had propénsities
to act unlawfully,” but fails to allege any unlawful conduct by any emplayee-tha’t was the
actual and proximate cause of her alleged harm. See Plaintiff’s Amended Complaint at para. 90.
Common sense and Nevada law dictate that “for an emplover to be liable for negligent hiring,
training, or sepervision of aﬁ employee, the person involved must actually be an emplloyee.”
Rockwell v. Sun Harbor Budget Suites, 112 Nev. 1217, 1226, 925 P.2d 1175, 1181 (1996). -
And, as previously argued, becanse Plaintiff has not alleged that Taylor was employed by
Defendants, they cannot be held liab]e for Taylor’s alleged conduet.

in a‘misguiéed‘effort to overcome the obviousness of the foregoing, Plaintiff proffers
several vacuous argument regarding Hu’s alleged conduct in her Opposition to Defendants’
Motion to Dismiss, but wholly fails to explain how these aﬁegat:‘ion';, lend support io a viable
cause of action fbr negligent hiring, relention, or supervision of Hu - who is the Chief
Executive Officer and owner of Liuid, the entity that employed Plaintiff. Rather, Plaintiff
broadly alleges that a Livid employee has “propensities to act uniawfully,” but does not allege a
single unlawful act by any employee. | '

Plaintiff also fails to demonstrate any ﬁexus between Hu’s alleged “refusal to hire a-
Human Resources Manager;” the failure to “provide an Employee Héndbook;” his “practice of
using derogatory comments,” the “constant inability to make time payroll for his employees,”
or any other alleged behavior by Hu, and the event 'gi”ving rise to Plainiiffs lawsuit - nai:nely,
the alleged assauilt by Taylor on Plaintiff, Further, and most importantly, Plaintiff fails to
demonstraie how - if the foregoing allegations are true - they somehow trigger an exception to
the NI1A’s exclusive remedy provision. These omissions are fatal to Plaintiff’s claims against
Defendants. Thus, Plaintiffs’ amended complaint against Defendants must be dismissed
pursuant 1o NRCP 12(b)(5).

i
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i.  Plaintiff’s Argument that “Liuid, LLC’s Knowledge of Hu’s
Incompetent and Negligent Propensities Establishes a Prima Facie
Case for Negligent Hiring, Supervision, and Retention” Places
Plaintiff’s Claims Squarely Within the Exclusive Remedy Provision of
the NIIA. _

Even if Plaintiff were correct when she argues that she has alleged facts sufficient to
pursue a claim for negligent hiring, supervision and retention - which she has 1ot - this would
mean that she has actually ar'gued herself into the Exclusive Remedy provision of the NIIA.
The statute is unambiguous. “The rights and remedies provided in chapters 616A to 616D,
inclusive, of NRS for an employee on account of an injury by accident sustained arising ont of
and in the course of the employment shall be exclusive.” NRS 616A.020{1). Thus, if
Plaintiff’s injury were actually and proximately caused by Defendants® alleged negligent hiring,
supervision, or retention of any ernployee (which they are not), this would necessarily mean
that the NIIA’s exclusive remedy provision applies to Plaintiff*s claims and would further

require the dismissal of her lawsuit against the Moving Defendants.;

ii. Plaintiff’s Amended Compiaint Alleges Acts By Taylor That, If True,
Sever Defendants’ Liability to Plaintiff,

| Assuming arguendo that Plaintiff’s Amended Complaint is not barred by the NIIA (even
though it is}, the allegations in Plaintiff’s Amended Complaint regarding Defendant Taylor, if
true, describe a criminal and superceding intervening act that effectively terminate any liability
by Defcridants to Plaintiff as a matter of law.
To maintain a cause of action in negligence in Nevada, a plaintiff must establish that the
named defendant both actually and proximately caused her. injuries:
Causation consists of two components: actual cause and proximate cause. To
demonstrate actual cause ..., the plaintiff must prove that, but for the [defendant’s

act] the plaintiff's damages would not have occurred. The second component,
{)roximate cause, is essentially a policy consideration that limits a defendant's

iability to foreseeable consequences that have a reasonably close connection with
both the defendant's conduct and the harm which that conduct created.

Goodrich & Pennington Morigage Fund, Inc. v. J.R. Woolard, Inc., 120 Nev, 777, 784, 101
P.3d 792,797 (2004) (internal brackets omitted). ' '

| “Proximate cause” is in turn defined as “any cause which in natur-al [foreseeable] and
continuous sequence, unbroken by any efficient intervening cause, produces the injury

complained of and without which the result would not have occurred.” Id. {emphasis added).

9
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Itis a longstanding rule in Nevada that:
Negligence, is not actionable unless, without the intervention of an intervening
cause, it proximately causes ihe harm for which complaint was made. An
Intervening cause means not a concurrent and contribuling cause buta
superseding cause which is itself the natural and logical cause of the harm.
Thomas v. Bokelman, 86 Nev. 10,13, 462 P.2d4 1020, 1022 (1970} (emphasis added),
“An intervening act is a superseding cause only if it is unforeseeable.” Wood .
Safeway, Inc., 121 Nev, 724, 741, 121 P.3d 1026, 1037 (2005).
The Court looks at several factors to determine whether an intervening cause is
foreseeable:
These include whether (1) the intervention causes the kind of harm expected to
result from the actor's negligence, (2) the intervening event is normal or
extracrdinary in the circumstances, (3) the intervening source is independent or a
normal result of the actor's negligence, (4) the intervening act or omission is that
of a third party, (5) the intervening act is a wrongful act of a third party that
would subject him to Hability, and ((‘2 the culpability of the third person’s
intervening act. Restatement (Second) of Torts § 442 (1965). :

Bower v. Harralt's Laughlin, Inc., 125 Nev. 470,492,215 P.3d 70d9, 725 (2009) holding

modified by Garcia v. Prudentiel Ins. Co. of Am., 129 Nev. Adv. Op. 3,293 P.3d 869 (2013).

However, the Bower Court also held that as a matter of law, “[wllien a third party
commils an intenfional fort or a crime, the act is a superseding cause, even when the
negligent party created a situation affording the third party an opportunity to commit the tort or
crime.” Bower v. Harrah’s Laughlin, Inc., 125 Nev. at 492, (emphasis added).

Here, if Taylor assaulied Plaintiff as she alleges in her Amended Complaint, then this act
would constitute both a crime and an intentional tort that would act as a superseding cause
which breaks the chain of proximate causation. Therefore, based on Plaintiff’s allegations, any
act or omission by Defendants would not be actionable. Thoras, 86 Nev. at 13, Consequently,
based entirely upon the a!.legétions in Plaintiff’s Amended Complaint, as a matter of law

Plaintiff’s claim against Defendants must be dismissed pursuant to NRCP 12(b){5).

E. Plaintiff’s Cause of Action for Intentions] Infliction of Emotional Distress
Fails as a Matter of Law. '

Plaintiff fails to allege that Defendants infended to cause her emotional distress, nor
does she allege any extreme and outrageous conduct by Defendants - both of which are

essential elements of a prima facie case for Intentional Infliction of Emotional Distress.

10
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Even treating Plaintiff’s aliegation that Hu “brandished a weapon at Bonifazio at
Taylor's home” as true, as Plaintiff noted in her Opposition, “[1]iability for emotional distress
generally does not exiend to mere iﬂsults, indignities, threats, annoyances, pettyhoppressions‘; or
other trivialities.” Burns v. Mayer, 175 F. Supp. 2d 1259, 1268 (D. Nev. 2001). Plaintiff has
previously conceded that Hu held the weapon in jest. She is therefore now judicially estopped
from repfesenting that Hu held the weapon with ill-intent, Even if Mr, Hu did “brandish” the
weapon, however, this does not amount to the type of extreme, and outrageous c;onduét
necessary to sustain a claim for Intentional Infliction of Emotiona_l Distress. Id,

Because Plaintiff: (1) fails to allege that Defendants intended to cause Plaintiff
emotional distress; (2) fails to allege extreme and outrageous conduct by the Moving
Defendants; and (3) isAstaﬁltoriiy barred froﬁl pursuing her claims against Defendants in a court
of law, Plaintiff has failed to state a claim upon which relief can be granted and her Amended
Complaint must be dismissed. '

F. The District Court Has Broad Authority to Impose Sanctions Without
Formalistic Motion Practice.

‘Although sanctions for NRCP 11 violations require a formal Motion, a district court may
impose sanctions for other impermissible conduct without requiring the filing of' a Rule 11
Motion.

The Nevada Supreme Court has held that district courts have Sroad authority to impose
sanctions to “command obedience to the judiciary and to deter and punish those who abuse the
judicial process.” Emerson . FEighth Judicial Dist. Cour.t of Sfate, ex rel. Cty. of Clark, 127
Nev. Adv. Op. 61,263 P.3d 224, 228 (2011).

Here, Defendants scék sanctions against Plaintiff for abuse of process based on- _
Plaintiff’s unsupported claims - claims that even a cursory amount of research would have
revealed are barred by statute. Because Plaintiff filed a substantivély indistinguishable
Amended Complaint after being put on notice that her original Complaint was legally deficient,
Defendants have been forced to expend significant time and treasure to twice litigate virtually
identical (and defective) complaints. Plaintiff has also utilized her Amended Complaint as a

vehicle to launch hombastic, inﬂammatéry, and utterly irrelevant personal attacks against Hu.

11
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These allegations are so unrelated to this matter that Plaintiff’s improper attempt to harm Hu’s
reputation and his business is transparent.
Additionally, NRCP 11 is not the cnly rule governing Plaintiff and her connsel’s
conduct. Plaintiff’s counsel has an ethical obligation under Rule 3.1 of the Nevada Rules of
Professional Conduct to not present claims to this court when there is no basis in law and fact
for doing so:
Meritorious Claims and Contentions. A lawyer shall not bring or defend a
proceeding, or assert or controvert an issue therein, unless there is a basis in law
and fact for doing se that is not frivelous, which includes a good faith argument
for an extension, modification or reversal of existing law. A lawyer for the
defendani in a criminal proceeding, or the respondent in a proceeding that could
result in incarceration, may nevertheless so defend the proceeding as to require
that every element of the case be established. ' _

(emphasis added).,

As discussed in the underlying Motion, Plaintiff’s behavior meets the elements for abuse
of process. The Nevada Supreme Court has granted this Court authority to impose sanctions to
“punish those who abuse the judicial process.” Emerson, 263 P.3d at 228. Defendants
respectfully renew their request that this Court impose sanctions against Plaintiff for her abuse
of the judicial process.

Ni. CONCLUSION

For the reasons set forth above, Defendants Livid, Liuid Holdings and Hu respectfully

request the Court grant their Motion to Dismiss pursuant to NRCP 12(b){5) in its entirety and to

award sanctions against Plaintiff as set forth above.

HALL JAFFE & CLAYTON, LLP

By: /s/Jason R Wigg -
STEVEN T. JAFFE, ESQ.
Nevada Bar No. 7035
JASON R. WIGG, ESQ,
Nevada Bar No. 7953 .
KYLE E.N. GEORGE, ESQ.
Nevada Bar No. 13489
7425 Peak Drive .
" Las Vegas, Nevada 89128 ‘
Attorneys for Defendants Stan Hu, Liuid LLC, and
Linid Hoidings, LLC
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CERTIFICATE OF SERVICE

Pursuant 10 N.R. C P. 5(b), I hereby certify that I am an employee of HALL JAFFE &
CLAYTON LLP and that on the 29" day of April, 2016, the foregoing DEFENDANTS STAN
HU’S, LIUID, LLC’S AND LIUID HOLDINGS, LLC'S REPLY IN SUPPORT OF THEIR
MOTION TO DISMISS PLAINTIFF'S AMﬁNDEB COMPLAINT PURSUANT TO NRCP
12(b)(5) wasg served upon those persons designated by the parties in the E-Service Master List
for the above-referenced ﬁmtter in the Eighfh Judicial District Court e-Filing System i
accordance with the mandatory electronic service requirlemehts of Administrative Order 14-2
and the Nevada Flectronic Filing and Conversion Rules, and if not on the e-serve list, was

mailed via U.S. Mail, postage prepaid as noted below, as follows:

Sigal Chattah, Esq.

CHATTAH LAW GROUP .
5875 Rainbow Blvd., Suite 201
Las Vegas, NV 89118 :
Atrorneys for Plaintiff

/s/ Barbara Gracey
An Employee of HALL JATFE & CLAYTON, LI P
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T | Electronically Filed
06/07/2016 02:26:57 PM

ORD CLERK OF THE COURT
SIGAL CHATTAH, ESQ.

Nevada Bar No.: 8264

CHATTAH LAW GROUP

5875 S. Rainbow Blvd. #204

Las Vegas, Nevada 89118

Tel: (702) 360-6200

Fax:{702) 043-6292

Attorneys for Plaintiff

Marisa Bonifazio

DISTRICT COURT
CLARK COUNTY, NEVADA

MARISA BONIFAZIO, an individual,
CASENO: A-15-728285-C

Plaintiff, DPEPT NO: XXXI
V8. ORDER DENYING BEFENDANT’'S
MOTION TO DISMISS
LIUID, LLC, 2 Nevada Limited Liability PLAINTIFE'S AMENDED

Company, LIUID HOLDINGS, LLC, a Nevada COMPLAINT
Limited Liability Company, WILLIAM TAYLOR, '
an individual; STAN HU, an individual, DOES 1-
50 inclusive; and ROES 51-60 inclusive,

Defendants.,

The matter came on for hearing before the district court on May 5, 2016 at 9:30 a.m, on
Defendant, LIUID, LLC’S Motion To Dismiss Plaintiff’s Amended Complaint, Sfeven T. Jaffe,
Esq. of HALL JAFFE & CLAYTON, LLP appeared on behalf of Defendants LIUID, LLC ET
AlL. Sigal Chattah, Esq. of CHATTAH LAW GROUP appeared on behalf of Plaintiff MARISA
BONIFAZIO,
The district court, haviog reviewed the papers and pleadings on file herein, having heard
the arguments of coynsel present at the hearing and for good cause appearing, hereby rules as

follows:

H
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant’s Motion to
Dismiss Plaintiff’s Amended Complaint is hereby DENIED WITHOUT PREJUDICE as to
LIUID LLC and STAN HU,

IT IS FURTHER ORDERED, by way of Stipulation that Defendant LIUID HOLDINGS

LLC is to be dismissed from this action without prejudice.

Dated this ) day of May-2016. .
So—e / | JoANNA S, KISHNER
C AN
/UDGE OF THE DISTRICT COURT
Respectfully submitted: e :
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Electronically Filed

07/05/20186 03:45:37 PM
MSTR
STEVEN T. JAFFE, ESQ.
Nevada Bar-No. 007035 CLERK OF THE COURT

sjaffef@lawhic.com
JASON R, WIGG, E5Q.
twiggilawhic.com

KYLE EN, GEORGE, ES(Q,
Mevada Bar No. 013489
kpeorpe@lawhic.com

HALL JAFFE & CLAYTON, LLP
7425 PEAK DRIVE
LAS VEGAS, NEVADA 80128
(709) 316-4111
" FAX (702)316-4114

Attorneys for Defendants Stan Hu, Liuid,
LLC and Liuid Holdings, LLC

DISTRICT COURT
CLARK COUNTY, NEVADA

MARISA BONIFAZIO, an individual, CASE NO.  A-15.728285-C

DEPT NG, XXXI

Plaintiff, ' ,

DEFENDANTS STAN HU'S and, LIUID,
vs. LLC'S MOTION TO STRIKE
LIUID, LLC, a Nevada Limited Liability Date:
Company, LIUID HOLDINGS, LLC, a ‘
Nevada Limited Liability Company, Time:

WILLIAM TAYLOR, an individual;
STAN HU, an individual, DOES 1-50
inclusive; and

ROES 51-60 inclusive,

Defendants.

COMES NOW Defendants STAN HU and LIUID, LLC, by and through their attorneys of
record, STEVEN T, JAFFE, ESQ., JASON R. WIGG, ESQ. and KYLE E.N. GEORGE, ESQ. of
the law firm of HALL JAFFE & CLAYTON, LLP, who hereby respectfully submit this Metion
1o Strike pursuant to NRCP 12(f). The Motion is based upon the papers and pleadings on file,
the attached points and authorities and any oral argument this Honorable Court may entertain at

hearing on Defendants' Motion,
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NOTICE OF MOTION
TO: ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD:
YOU AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the undersigned will

bring the foregoing DEFENDANTS STAN HU'S and LIUID, LLC'S MOTION TO STRIKE on
of Rugust

for hearing before the above-entitled Court on the m1_6_ day
9:00AM

of , _.In,, or as soon thereafter as counsel may be heard.

HALL JAFFE & CLAYTON, LLP

, 2016, at the hour

By /s/ Jason R, Wige
STEVEN T. JAFFE, ESQ.
Nevada Bar No. 007035
JASON R. WIGG, ESQ.
Nevada Bar No, 007953
KYLE E.N, GEORGE, ESQ,
Nevada Bar No. 013489
7425 Peak Drive
Las Vegas, Nevada 89128
Attorneys for Defendants Liuid LLC, and Liuid
Holdings, LLC :
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MEMORANDUM OF POINTS AND AUTHORITIES
L INTRODUCTION

As the Court is aware, Plaintiff Marisa Bonifazio ("Plainfiff*} filed a complaint against
Defendants on December 2, 2015 stemming from an alleged, October 8, 2015 sexual assault by
Defendant William Taylor ("Taylor") that occurred while Plaintiff was on a business trip in
Brooksville, Mississippi. See Plaintiff's December 2, 2015 Complaint, attached as Exhibif A.
Plaintiff was employed by Defendant Livid, LLC ("Liuid") and was accompanied on the trip by
the owner and Chief Executive Officer of Liuid, Defendant Stan ﬁu ("Hu," collectively with
Liuid, "Defendants") at the time of the alleged assault.

On January 12, 2016, Defendants filed a Motion to Dismiss Plaintiff's Complaint based
on the app]icabiiity.of the exclusive remedy provision of the Nevada Industrial Insurance Act
("NIIA" - which generally bars lawsuits by an employee against an employer for work-related
injuries.! Defendants' Motion to Dismiss was granted without prejudice and Plaintiff was
iﬁ@rmiﬁ@é leave to file an Amended Complaint within ten (10} days relative to Plaintiff's causes
of actions against Defendants. See February 24, 2016 Notice of Entry of Order, attached as
Exhibit B. |

Plaintiff's Amended Complaint was filed on March 3, 2016 and included new factuall
averments regarding Defendants but no addifiona! causes of action. See Plaintiff's March 3,
2016 Amended Complaint, attached hereto as Exhibit C. Defendants filed a Motion to Dismiss
Plaintiff's Amended Complaint on March 22, 2016, again arguing that, infer alia, Plaintiff’s
claims were barred by the NIIA. The Coﬁrt denied.Defendants‘ Motion at the May 5, 2016
hearing.

1L STATEMENT RELEVANT FACTS

Plaintiff's Amended Complaint alleges the following causes of action against Defendants

! Defendant Livid Holdings, LLC also moved to dismiss Plaintiff’s complaint based on: (1) Plaintiff's failure lo allege any
facts in support of her causes of action against Linid Holdings and (2) the absence of any relationship between Linid (her
employer) and Liunid Holdings, Because Plaintiff recently stipulated to dismiss Liuid Holdings from this case, Liuid Holdings
is not included as one of the moving parties.
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relative to the alleged sexual assault that was purportediy committed by Defendant Taylor -
who was not employed by Defendants: (1) Intentional Infliction of Emotional Distress; (2)
Negligent Hiring, Retention and Supervision; and {3) Negligence, See Exhibit C. None of the
causes of action alieged by Plainiify, nor the relief sought by her, concern the manner in which
Liuid is managed, statements made {or not) by Hu relative to the business, or whether 3 Liuid
employee manual was ever ereated, Id. Plaintiel nevertheless includes the followiag factual
averments that she alloges are "common to all claims” and which Defendants respectfully
request should be stricken pursuant to NRCP 12{1) because they are immaterial, impertinent
and/or scandalous;

Linid’s Corvorate Deficiencies

1. Upon her hiring, Bonifazio immediately sdvised Huto begin looking fora
Fluman Resources director and referred him 1o 8 qualified candidate,

o)

Hu declined said recommsndation, insisting that the company was
small and the code of conduet in the employment contracts sufficed.

s

prar)

Bonifazio further advised that an employes handboolk ;’mm ual shoudd aly B be
created to advise employees of their rights and responsibilities with the Company
and governmenial agencics,

13, Hu ad wm;;a Bonifazio thai Tom I'Urso, the Company's C n!ofUszT ons Officer,
who residas on the i:aoi Coazt would oversee the creation of same with the
Company's attoraey Robert Misko, Bsy.

—
hus

Therealter, an employee manual was never created,

—
(=3

Bonifazio also implored Hu to hire an accounts receivable employee as there were
wholesale accounts to be opened and there was no corporate infrastructure or
oversight thereon to assure comp‘xm ce with regulations tncluding but not Himited
to inventory, fingncials and consigmment, and Internal Rovenue Service
comphance,

16.  Bonifazio further requested that Hu hire someone with an aceo unting background
and explaining that if the company was andited by the IRS, they would all suffer
the cuteome. Hy ignored her recommiendation and D'urso advised her he would
assist with same,

17, Instead of following Renifazio's recommendation, Hu expec ed Bonifazio to
perform tasks and duiies she was not ;31‘@1“{:%51011'%31} agualified to perform n*cludm{;,
but not limited to management and payment of invoices, bill reimbursements, cte

18, Hurepeatedly told Bonifazio that he expected gveryone to "cover” everything as it

was a start-up company, despite Bonifazio's advice 1o bire professionals to cover
integral positions in a conupany to protect their interests as employees.
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19.  Asaresult of the lack of corporate structure, employse paychecks were late every
pay peried, sometimes over a week late.

BHe's Incorrigible Supervision

20, Hu's failure to actin a competent manner was exhibited throughout the term of
Bonifazio’s employment with Liwd.

21, Huwould be late and sometimes fail to show up al promotional events that
Bonifazio and other employees organized.

22, Huwould further subject the employees to atrociously discriminatory and
migsogynistic statements stating that the spokesperson for the company, champion
swimmer, Helen Yee “loeks like a porn-star and bas an unbelievable rack” and her
“hoobs shotld be able to sell our products™. Ha would also make comments about
her breast augmentaiion being excelient flotation devices.

23, Bonifazio herself was subject to inappropriate remarks which were ignored and
example of such as inquiring about her nail color and asking her if she just “left
the strip ¢lub” and telling her that “shiny gold reminds [him]of the titty bars™,

24, Ouanother oceasion Bonifazio was ill and Hu inquiring whether she was “prego”
commented that she and her boviriend “need to sfop going at it so much™,

25, Huwould often make in appropriate remarks about sex, pomn and “rubbing one
out”. . )

26, ¥nowas systematically absent from morning mestings or conforence calls often
claiming to be hung over from the night before or fighting with his girlfriend.

27, In August, 2015, Liuid held the Company's taunch party, at the M-~ Resort and
Casinp, in Las Vegas, Nevada. At said event Hu became grossly inebriated and
aggressive and had gotten into an aliercation with someone. Consequently hotel
security closed down the launch party minntes earlier than scheduled.

28, Atsaid lannch party, Defendant Taylor, arrived at the lasi hour of the launch party
and thereafier, Hu and Taylor had engaged in an all-night partying bender,
whereby Taylor was thrown out of a casino for spitting on the flogrs and verbally
assaulting casino employees.

29..  Bonifazio and the other employees notified Hu and D'Urso that Hu's behavior was
placing all employees at visk and the lack of company structure exposes the
company to labilities,

30, Bonifazio and the other emplovees were constaptly babysitting him and the
gmployee movale at the Company was waning.

31, Again, Huignores employee recommendations to hire someone to oversee Human
- Resources and compile an employse manual,

32, In Beptember, 2015 Linid employees advise Hu thal his constant tardiness at
meetings was frustrating employees and affecting the business produstivity,
whereby Hu indicated that he was having perSenal problems with his girlfriend,

[ 8]
1ad

Bonifazio notified D'Urso of the issues with Ho's ineptitude in running the
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operations whereby she was assured that DUrso would be moving to Las Vegas
and wonld supervise same.

4R

40.  The evening bafore the trip, Hu notified employees to be ai the airport 30 minutes
earlier for the purposes of holding a quick staff meeling prior fo departure.

41, Asgusual, Hu did not show up for the early staff meeting and did not arvive at the
airport unitil the employees had already bearded en the plane,

42, Hugot on the plane, immediately before the flight closed for departure and told
the employees that again, he wag fighting with his girlfviend.

84.  That Defendant Liuid Companies and agents thereof, specifically D'Urso, were
advised by Bouifazic and other employees that Hu's extreme and outrageous
conduet was affecting the Company produstivity and diminishing smployee
morale,

88, That despite Hao's constant fallure to manage employees and refusal {o follow
employment fundsmentals, such as provide for huran resources, an employee
manual, pavment of salades in 2 timely manner, ete,, Defendant Companies Talled
to remedy yame. '

86, That despite D'WUrso's knowledge of Hu's constant drinking and fneptitude in
managerient, o ether alternatives were provided for the management of the
Company.

See Exkibit Catpp.2:19~ 5:9; pp.5:26-6:5; p. 1(:20-27,

Because these allegations are immaterial, impertinent, inadmissible, scandalous and
prejudicial to Defendants, Defendants respectfully request the Court to sirike paragraphs 22-33;
40-42: and 84-86 of Plaintiff’ ¢ Amended Complaint ag per NRCP 12(D) and, {urther, order
Plaintiff fo file a second amended complaint with the stricken allegations omitied,

NLLBOAL ARGUMENT
A The Allegations Contained In Paragraphs 22-33; 40-42 And 84-86 OF
Plaintiff's Amended Complaint Are Immaterizl, Impertinent Or Scandalous
And Should Be Stricken As Per NRCP 12(H)

NRCP 12(1) states in pertinent part as follows:

{f) Motion to Strike. Upon motion made by a parly before responding to a

pleading or, if no responsive pleading is perimitted by these rules, upon motion

made by @ party within 20 days after the service of the pleading upon the party or

upon the court's own inftiative at any {ime, the cowtmay order stricken from any

pleading any insufficieni defense or any redundant, immaterial, imperlinent, or
seandalous marter,

6
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The purpose of NRCP 12(f) is to reinforce the requirement in Rule 8 that pleadings be
simple, concise and direct.? See 5A Charles A. Wright & Arthur R, Miller, Federal Prabrice
and Procedure § 1380 at 644 (3d ed, 2004), Although the trial court is traditionally vested with
broad discretion when considering 12(f) motions, a motion to strike should be granted "if it is
clear that the matter to be stricken could have no possible bearing on the subject matter of the
litigation." LeDuc v. Kentucky Central Life Ins. Co., 814 F.Supp. 820, 830 (N,D.Cal.1992);
Colaprico v. Sun Mz’cmsysréms, Inc., 758 F.Supp. 1335, 1339 (N.D.Cal.1991). (*[T]he function
of a [FRCP] 12(f) motion to sirike is to avoid the expenditure of time and money that must arise
from ltigating spurious issues by dispensing with those issues prior to trial.") Zaloga v.
Provident Life and Ace. Ins. Co. of America, 671 F.8upp.2d 623, 633 (M.D.Pa. 2009) (The
purpose of a motion to strike is to clean up the pleadings, streamline litigation, and avoid
unnecessary forays into immaterial matters... ).

An "lmmaterial" matter is generally that which has no essential or important relationship

to the elaim for relief, See Fanrasy Inc. v. Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993), rev'd
on other grounds, Fogerty v. Fantasy, Inc., 510 U.5. 517‘> 114 8,01 1023, 127 L.Ed.2d 455
{1994), citing Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 1382 at
706-07 (1990). "Impertinent' matter consists of statements that do not pertain, and are not

necessary, to the issues in question.” See Fogerty at 1527 (emphasis added). Superfluous

historical allegations are a proper subject of a motion to strike. 1d, ciring Healing v. Jones, 174

F.Supp. 211, 220 (D.Ariz.1959). "Scandalous" matter "improperly casts a derogatory light on

someone, most typically on a party to the action." Germaine Music v. Universal Songs of

Polygram, 275 F.Supp 2d 1288, 1300 (I> Nev 2003) rev'd on orher grounds, Germaine Music v.
Universal Songs of Polvgram, 130 Fed. Appx 133 (9th Cir 2005), citing 5A Charles Alan
Wright & Arthur R, Miller, Federal Practice and Procedure § 1382, at 712 (2d ed.1990)
(emphasis added); see also Mazzeo v. Gibbons, 649 F.Supp.2d 1182, 1202 (D Nev 2009)

*NRCP 12([} is substantjvely identical to Federal Rule of Civil Procedure ("FRCP") 12(f) and, accordingly, cases
applving the Federal rule should be considered “sirong persuasive authority,” See Executive Mgmt. v. Ticor Title Ins. Co.,
118 Nevy. 46, 53, 38 P.3d. 872, 876 (1998): ciring Las Yegas Novelyy, Inc. v. Fernandez, 106 Nev. 113, 119, 787 P.2d 772,

776 (1990).
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(allegations that were "calculated to cast Defendants in a derogatory light,.." were stricken and
plaintiff was ordered to file a second amended complaint excluding the stricken allegations).

Although Derfendants readily acknowledge that Motions to Strike are generally
disfavored, it is well settled thaf "where the motion may have the effect of making the trial of
the action less complicated, or have the effect of otherwise streamlining the ultimate resolution
of the action, the motion to strike will be well taken." See State of Cal. ex rel. State Lands
Commissionv. U.S, 512 F. Supp. 36, 38 (D.C. Cal 1981), citing Narraganse!t Tribe v. So. R. I,
Land Devel., 418 F.Supp, 798, 801-802 (D.R.1.1976). For the reasons set forth herein,
Défendants respectfully submit that the instant motion represents the exception to the general
rule regarding motions to strike.

A case in which a "well taken" motion to strike was filed is Fanrasy v. Fogerty, supra,
where the court struck a counterclaim filed by the musician John Foger"ﬁy.. Fogerty had been
sued by Fantasy for copyright infringement and, in response, he filed a counterclaim alleging
that one of Fantasy's shareholders had fraudulently induced him to ¢nter an "unwise and illegal
tax shelter scheme,,.." /d. Fogerty's counterclaim included "some seven pages of allegations
concerning the tax shelter plan and his dealings with [the shareholder]; only a few lines were
devoted to Fogerty's allegation that Fantasy committed a material breach.,.” /d, at 1527.

In upholding the trial court's striking of the counterclaim, The Ninth Circuit Court of
Appeal reasoned that because "the statute of limitations and res judicata would prevent proof of
the....allegations from being introduced af trial, the matériai was properly stricken under
[Federal] Rule 12(D). Id. at 1528, Furthermore, whether Fogerty was fraﬁdulantly induced ta
enter into the "{ax plan agreements simply was not relevant to the materiality of any breach
Fantasy might have committed. ..." Id. The court also noted that the aliegations raised by
Fogerty would have been burdensome to answer and, if not stricken, would lead to unwarranted
and prejudicial inferences against Fantasy. The Court reasoned as follows:

Moreover, in granting Fantasy's motion fo strike, the district court correctly noted that

the... allegations created serious risks of prejudice to Fantasy, delay, and confusion of

the issues, The allegations did not involve the parties to the copyright infringement

action, but rather consisted of stale and barred charges that had already been extensively
litigated and would have been burdensome for Fantasy to answer, There was a strong

8
0193




N

Lo BN N e I ~A T v |

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

likelihood that evidence of the disputes.., would lead to unwarranted and prejudicial
infetences against Fantasy. :
See Fantasy at 1528, citing Loughrey v. Landon, 381 F, Supp 884, 888 (D.C. Pa 1974) ("[The
allegations] refer to persons other than the defendants and to activities for which any cause of
action has long since been barred by the statute of limitations. Their presence may lead to
unwarranted prejudicial inferences against the defendants. Accordingly, paragraphs 6, 7and 8
will be stricken from the complaint,”) The Court also held that the "stricken allegations would
have unnecessarily complicated the trial of the copyright claim by requiring the introduction of
extensive evidence of the tax plan agreements...." Faniasy at 1528, Thus, the appellate court
agreed with the lower court's determination to grant Fantasy's motion to strike the counter-claim
for the purpose of streamlining the ultimate resolution of the action and focusing the jury's
attention on the real issues in the case. /d.

Applying the foregoing rationale and strong persuasive authority to the instant matter,
Plaintiff's allegations in paragraphs 22-33; 40-42; and 84-86 of her Amended Complaint arc
immaterial, impertinent, and should be stricken pursuant to NRCP 12(f). Specifically, these
allegations are immaterial and impertinent in that they bear no relationship to the claims for
relief, they refer to persons who are not parties to the litigation, and they arc superfluous to the
issues in question. They are also scandalous in that they are clearly designed to cast Liuid and,
in particular, [1u, in a derogatory light - indeed, these allegations are so irrelevant to the
controversy being litigated that they appear to have been asserted for the sole purpose of
prejudicing the Defendants. Moreover, the granting of the instant motion to strike will
streamiine the ultirﬁate resolution of this case by focusing the efforts and attention of the parties
and the Court on the real issues in the case which, by a plain reading of the Amended
Complaint, concern an allepged sexual assauit (by someone who was not employed by
Defendants) while Plaintiff was on a business trip in Mississippi, and not whether (fo_r example)
Hu was allegedly absent from management meetings or was late to the airport.
it/

il
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B.  Paragraphs 22-33; 40-42; and 84-86 of Plaintiff's Amended Complaint Are
Irrelevant and Prejudicial to Defendants

Evidence that is “relevant” in Nevada is defined by NRS 48.015, which provides as follows:
"[Rlefevant evidence” means any evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more or less probable
than it wouid be without the evidence.

The Nevada Supreme Court has held that evidence is considered relevant where it has some

tendency in reason to establish a proposition material for the case. L&ndry‘s Horse D.E.B. v.
Kaiser Aetng, 100 Nev. 29, 676 P.2d 235 (1984). When proffered evidence is not relevant, it
must be excluded because its prejudicial effect necessarily outweighs its relevance, the
substance of the proffered testimony or evidence is collateral to the issues of the trial, and
would only confuse and mislead the jury, See Uniroyal Goadrich Tire Co. v. Mercer, 111 Nev,
318, 890 P.2d 785 (1995); Larsen v, State, 102 Nev. 448, 725 P.2d 1214 (1986).

Furthermore, evidence that is relevant may nevertheless be excluded if its probative
value is outweighed by its prejudicial impact. Specifically, NRS provides, in pertinent part,
that: | |

Although relevant, evidence is not admissible ifi;is prabative value is substantially

outweighed by the danger of unfair prejudice, of confusion of the issues or of misleading
the jury, :

In determining admissibility, the trial judge must balance the prejudicial and distracting impact |

of the evidence against its probative value, and in cases where prejudice outweighs probative
value, the evidence should be excluded. Nester v, State of Nevada, 75 Nev. 41, 54,334 P.2d
524 (1659).

As applied to this case, the allegations in paragraphs 22-33; 40-42; and 84-86 of
Plaintiff's Amended Complaint run afoul of NRS 48,015 and NRS 48,135 becaﬁse they are
irrelevant and grossly prejudicial to Defendants, Moreover, a complaint's allegations are

initially taken to be judicial admissions which are binding upon ihe pleading party. See eg,

Valerio v. Andrew Youngquist Corp., 127 Cal Rptr, 2d 436, 441, Cal Ct. App. 202 (... a pleader
is bound by well pleaded material allegations..."); Calloway v. Alistate Insurance Co., 485

N.E.2d 1242, 1245 {111, Ct. App. 1985) ("Allegations contained in a complaint are judicial

10
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admissions and are conclusive against the pleader.”} Accordingly, any effort by either party to
rely upon or cite to Plaintiff's Amended Complaint at trial, for example, would be hopelessly
complicated by Plainti{f's myriad, immaterial, impertinent and scandalous allegations against
Defendants. Defendants therefore respectfully request the Court to strike paragraphs 22-33;
40-42; and 84-86 of Plaintiff's Amended Complaint and to order Plaintiff to file a second
amended complaint by a date certain, with the stricken paragraphs omitted. See Mazzeo v.
Gibbons, supra.

IV.CONCLUSION

Based on the foregoing, Defendants respectfully request this Honorable Court grant their

Motion to Strike in its entirety.
Dated this 5™ day of Tune 2016.
HALL JAFFE & CLAYTON, LLP

By _/s/ Jason R, Wigp
STEVEN T. JAFFE, ESQ.
Nevada Bar No. 007035
JASON R. WIGG, ESQ.
Nevada Bar No. 007953
KYLE EN. GEORGE, ESQ.
Nevada Bar No, 013489
7425 Peak Drive
Las Vegas, Nevada 89128
Attorneys for Defendants Stan Hu, Livid LLC,
and Liwid Holdings, LLC
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CERTIFICATE OF SERVICE

by certify that 1ansan employes of HALL JARFE &

+F

Pursuant to NRCF 5{b), I here

s F

CLAYTON, LLP, and that on tﬁi]&f_;tia;a}: of June, 2016, the foregoing DEFENDANTS STAN
HU'S and, LIVID, LLO'S M OTION TO STRIKE was served upon those persons designated
by the parties inthe ¥-Service Master List for the above-referenced matter in the Bighth J udicial
District Court e-Filing System in accordance with the mandatory electronic service requirements

of Adminisirative Order 14+2 and the Nevada Electronic Filing and Conversion Rules, and if not

on the e-serve list, was mailed via U.8. Mail, postage prepaid as noted belew, as follows:

Sigal Chattsh, Esq.
CHATTAH LAW GROUP
SR7S R, Ralnbow Bhed,, Rute 201

1as Vegas, NV 89118

Attorneys for Pluinriff

s/ Barbarg Groeey
An Bmplovee of HALL JAFFE & CLAYTON, LLP
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SIGAL CHATTAH, ESQ. .
gﬁﬁ%ﬁg g&ﬁééé()tj? : . GLERK OF THE COURT
5875 §. Rainbow Blvd., Suite 204

Las Vegas, Nevada 89118

Tel: (702) 360-6200

Fax:(702) 643-6292

Sigal@thegoodlawyerlv.com

Attorneys for Plaintiff

Marisa Bonifazio

DISTRICT COURT
CLARK COUNTY,NEVADA

MARISA BONIFAZIO, an individual,
CASENO: A-15-728285-C
Plaintiff, ' DEPTNO: s

V8,

LIUID, LIC, a Nevada Limited Liability
Company, LIUTD HOLDINGS, LLC, a Nevada COMPLAINT
Limited Liability Company, WILLIAM TAYLOR,
an individuel; STAN HUJ, an individual, DOES 1-
A0 inclusive; and ROES 51-60 inclusive,

Defendants.

COMES NOW, Plaintiff, MARISA BONIFAZIO, by and through her attorney of record,
SIGAL CHATTAH, ESQ., of CHATTAH LAW GROUP, who hereby complains of Defendants and
each of them and alleges as follows:

IDENTIFICATION OF THE PARTIES

1. At all relevant times herein, Plaintiff MARISA BONIFAZIO (hereinafter “Plaintiff”

or “Ms. Bonifazio™) is a resident of the State of Nevada, County of Clark.

2. At all relevant times herein, Defendant LIUTD LLC, was a Nevada Limited Liability

Company conducting business in Clark County, Nevada.

3. At all relevant times'hérein, Defendant LIUID HOLDINGS LLC, was a Nevada

Limited Liability Company conducting business in Clark County, Nevada.
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4, At all times relevant herein, Defendant WILLIAM TAYLOR, was a resident of the
State of Mississippi, fesiding in Brooksville, Mississippi.

5‘. At all times relevant herein, Defendant STAN HU, was a resident of the State of
Nevada, residing in Las Vegas, Nevada and operating as the Chief Executive Officer of Defendant
LIUID, LLC.

6. Defendants DOES I-X, who are unidentified security guards, supervisors, managers,

and other employee/agents of the entity Defendants, are individuals whose true names and capacities

are unknown to Plaintiff and therefore are sued by these fictitious names. Plaintiff will seck leave to
amend this complaint as the true identities of these individuals become known.

7. Defendants ROE CORPORATIONS 1-10 are entities whose true names and
capacities are unknown to Plaintiff and therefore are sued by these fictitious names. Plaintiff will

seek leave to amend this complaint as the true identities of these entities become known.

ALLEGATIONS COMMON TO ALL CLATMS -

8. Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein.

9, On May 4, 2015, Ms, Bonifazio began working as a Sales Director for Linid LLC.

10,  On October 82015, Ms. Bonifazio along with two other Liuid employees and Luid
Chief Executive Officer, Stan Hu went on a company trip to Mississippi and Alabama for the
purposes of donating a scholarship to the University of Alabama,

11.  On said day, Hu, Ms. Bonifazio and two additional employees flew into Columbus,
Mississippi, and instead of providing the employees with accommodations at a hotel, close to the
venue which was the purpose of your business trip, Hu took them to his friend’s house for
accommodations in Brooicsvillc, Mississippi, despite the fact that none of the employees knew said

individual, oﬁly known as Willy T a/k/a William Taylor (hereinafter “Willy T or “TAYLOR™).

Page 2 of 8
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12.  Hu advised the group that Taylor .was prohibited from atiending certain events at the
University as be was prohibited from being at the President’s Tent at the University due to offensive
behavier therein.

i3. Despite same, Hu knowingly forced the employees to stay at Taylor’s home as an
accommodation for the work trip.

14.  Hu deliberately and with a conscious disregard for their safety, placed them,
specifically subjected Ms. Bonifazio, as the only female employee in a harmfu] environment.

15.  Furthermore despite the fact that the employees voiced their objections, Hu insisted
in said alternate accommodations.

16. The individuals arrived at TAYLORs home, in a rural area, almost an howr and a
half from the nearest town. None of the employees were able 1o leave the filthy and roach infested
accommodations which were abysmal with no sheets on the beds and no locks on the doors.

17.  Furthermore, Hu-exposed all the employees to various discriminatory slurs made by
TAYLOR throughoui the night of their arrival, during the course of dinner.

18.  Inaddition to same, despite being advised by Bonifazio that she was uncomfortable
with guns. Hu, in jest pointed a gun at her and the other employees, while giving them a tour of the
accommodations, claiming “if any one doesn’t behave this is what you’re getting”.

19.  Further, there were guns visible throughout the home, including but not limited to, a
handgun, a shot gun or rifle, a type of hunting gun.

| 20.  Shortly after arrival, the Parties were having dinner at the home where alcoholic
beverages were consumed, when Ms, Bonifazio felt ill and began vomiting in the bathroom.

21.  Ms. Banifazio, felt she was unable to move, as if in a drugged state and remained

lying on the floor of the bathroom,
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22, Bonifazio was clearly impaired in -ﬂm bathroom when Defendant TAYLOR entered
the bathroom and picked her up off the floor and carried her into 2 bedroom and placed her on top of
the bed. |

23. Ms Bonifazio attempted to resist as was indicated by bruisiné and contusions on her
body, and was unable to as a result of the incapacitated and drugged state she wasin.

24.  Ms. Bonifazio also attempted to reach for her telephone which TAYLOR had pushed
away and was unable to as a result of her impaired state.

25.  While Ms. Benifazio was visibly impaired by and tfxrough ingesting a drug
sm-réptiticsus]y administered at dinner, TAYLOR started sexually fondling her, and Ms. Bonifazio,
incapacitated could not fight back.

26.  Noticing that TAYLOR was gone, two other employees came into the bedroom to
check up on Ms, Bonifazio and saw TAYLOR sexually assavlting an incapacitated Bonifazio.

27.  The employees immediately intervened and extracted heér out of the compromising

position that Defendants placed her in.

28.  Subsequently Hu, in a grossly inebriated state and an effort to calm the situation,
drove Ms, Bonifazio and the other two employees to the nearest hotel approximately an hour and a
half away.

29,  ‘Thereafter, Ms. Bonifazio secured a flight out of Mississippi and returned to Las
Vegas, Nevada on the first g,vailable flight afier the incident.

30.  Despite the tragic occurrence with Ms. Bonﬁfazio, and even afier her departure back
io Las Vegas, after said incident, Hu continued to eXPOSe the employees to reckless behaviors,

31.  Further, despite the fact that Hu should have notified pelice of said incident and/or
taken Ms. Bonifazio to the nearest police station to file an incident report regarding same, Hu

refused to do so because of a potential adverse action to his friend Defendant TAYLOR

Page 4 of §
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32, AsMs. Bonifazio and none of the other employees knew the city they were in and
could not identify the rural area and location thereto, it was incumbent upon Hu as the employer to

transport Ms. Bonifazio to the proper authorities to report the situation.

FIRST CAUSE OF ACTION
Assault
(Against TAYLOR)

33 Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein.

34.  Defendant, intentionally acted to make Plaintiff reasonably apprehend that she was in
imminent danger of being unlawfully touched in a harmful or gffcnsive INanner,

35.  Plaintiff did not consent to Defendant’s conduct,

36.  Asadirect and proximate result of the malicious and intentional conduct by
Defendam, Plaintiff suffered damages in excess of $10,000.

37. | The intentional conduct of the Defendant was so despicable, oppressive, malicious,

and engaged in with such conscious disregard for Plaintiff’s rights and safety that punitive damages

in excess of $10,000 are warranted, as is an award of atiorney fees and costs of this action.

SECOND CLAIM FOR RELIEF
Battery '
(Against TAYLOR)

38.  Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein.

39, Defendant, unlawfully touched Plaintiff in a sexual manner, without Plaintiff’s
consent with intent to arouse or gratify his own sexual desire.

40, Plaintiff did suffer physical injury as a result of Defendants® attack,

41.  As a direct and proximate result of the malicious and intentional conduct by
Defendant Plaintiff suffered damages in excess of $10,000, |

42.  The intentional conduct of the Defendant was so despicable, oppressive, malicious,
and engaged in with such conscious disregard for Plaintiff's rights and safety that punitive damages

in excess of $10,000 are warranted, as is an award of attorney fees and costs of this action.

Page 5 of 8
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THIRD CAUSE OF ACTION
Intentional Infliction of Emetional Distress
(Against ALL Defendanis)

43.  Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein.

44.  Defendants’ acts and omissions described herein were extreme and outrageous and
intentionally conducted to cause emotional distress to Plaintiff.

45.  As a direct and proximate result of the malicious and intentional conduct by
Defendants, whose acts were directed and ratified by Defendants LIUID Companies, Plaintiff
suffered, and will continue to suffer, damages, including but not limited to such severe and extreme
emotional distress inanifested as great humiliation, embarrassment, shame, and other pain and
suffering, in an amount in excess of $10,000.

46 The intentional conduct of the Defendants was so despicable, oppressive, malicious,
and engaged in with such conscious disregard for Plaintiff’s rights and safety that punitive damages

in excess of $10,000 are warranted, as 1s ap award of attorney fees and costs of this action.

FOURTH CLAIM FOR RELIEF
Negligent Hiring, Retention, and Supervision
{Against Defendants LIUID LLC, LIUID HOLDINGS LLC and HIJ)

47, Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein,
48.  These Defendants owed several duties to Plaintiff including, but not limited to, the

following:

a. The duty to keep employees safe from the negligent and/or criminal acts of its

employees or third parties;

b. The duty o provide responsible management;
c. The duty to act reasonably under the circumstances; and
. The duty to take action to control the wrongful acts of ifs employees and associates

when it had reason to anticipate such acts.
49, Defendants breached these duties by having Plaintiff and additional employees stay
with an individual prone to unlawful behavior, and who were not qualified 10 assure safe

Page 6 of 8
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accommodations during the business trip. Defendants further breached these duties by failing to
properly train and adequate supervise its employees. Finally, Defendants negligently retained and
supervised said employees evenvthough they knew, or should have known, that the employees had
propensities to act unlawfully.

50.  ‘Asadirect and proximate result of these breaches, Plaintiff has suffered damages in
excess of $10,000.

51.  The failures of Defendants to hire, train, and maintain a proper staff was intentional
and so despicable, oppressive, malicions, and engaged in with such conscious disregard for
Plaintiff’s rights and safety that punitive damages in excess of $10,000 are warranted, as is an award

of attorney fees and costs of this action.

FIFTH CLAIM FOR RELIEF
Negligenee
(Against All Defendants)

52.  Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein.

53.  Defendants owed a duty to Plaintiff 10 keep her safe on a business trip and the
accommodations in a reasonably safe condition. |

54.  Defendants breached that duty in that they failed to appropriately do so aad permitted
and ratified the assault, battery, and other tortuous conduct, and otherwise failed to tale actions
necessary to provide a safe and sccure premises for Plaintiff.

53, Aé a direct and proximate result of Defendants” failures, Plaintiff has suffered
damages in excess of $10,000. |

56.  The intentional conduct by Defendants was sé despicable, oppressive, malicious, and
engaged in with such conscious disregard for Plaintiff’s rights and safety that punitive damages in
excess of $10,000 are warranted, as is an award of attorney fees and costs of this action,
WHEREFORE, Plaintiff prays for relief as follows:

1. For Compensatory Damages in excess of $10,000.00;

2. For Punitive Dﬁnages in Excess of $106,000.00;

3 For costs and attorney fees incurred in prosecuting this action; and
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4, For such further relief as the Court deems warranted.

DATED this ;é grc;ay of November, 2015

CHATTAH LAW GROUP

. /{ '
K—S'f('( \QHATAH, ESQ.

Nevada Bar No.; 8264

S58%5 5. Rainbow Blvd., Suite 204
Las Vegas, Nevada 89118

Tel: (702) 360-6200

Fax:(702) 643-6292
Sigal@thegoodlawyerlv.com
Attorney for Plaintiff
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DISTRICT COURT CIVIL COVER SHEET -

County, Nevada A-15-728285-C

' Case Mo, : XXNI -
' (Assigned by Clerk's Office)
4, Party In 1ormation (rrovide both home and mailing addresses if different)
Phaintiff{s) (name/address/phone): Defendant(s) (name/address/phone):
MARISA BONIFAZIO LUID, LLC

Atorney (name/address/phone):

SIGAL CHATTAH, ESG. BAR NO. B264

Attorney (name/addressiphone):

CHATTAH LAW GROUP

5875 5. Rainbow Bivd,, #2-04

Las Vegas, NV 83118 (702) 360-5200

R
I1. Nature of CDI’I[‘I‘OVCI“SV {please select the one most applicable filing type below)

Civil Case Filing Types
Real Property Torts
Landiord/Tenant Negfigence Other Torts .
D Unlawful Detairer DAuto Ej Product Lisbility
DO(her Landiord/Tenant DPremiscs Liability lntentiona[ Misconduct
Title to Property DOLher Negligence DEmploymcn! Ton
Dludicial Foreclosure Malpractice E:Ilnsurance Tort
DD'lhcr Title to Property DMadicaVDema] DOlher Tost
‘Other Real Property Dchal
D Condemnation/Eminent Domain DAccouming
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Probate Construction Defect & Contract Judicial Review/Appeal

Probate ({seled case tipe and estate value) Construction Defect Judicial Review
DSummary Administration DChap'tcr 40 E]Foreclosurc Mediation Case
[]Gcneral Administration DOther Constraction Defect DPelition 10 Seal Records

D Speciaj Administration Contract Case DMental Competency

DSC’I Azide DUniform Commerciai Code Nevada State Agency Appeal
DTrusUConscrvatorship DBuilding and Construction DDepanmcni of Motor Vehicie
BOlhe’r Probate ‘ Dinsurancc Carrier DWorker‘s Compensation
Estate Value DCommercial instrement [:]Other Nevada State Agency
[Jover $200,000 Ccotiection of Accounts’ Appeal Other

[IBetween $100,000 and $200,000 [CJEmployment Contract [JAppeat from Lower Court
DUndex £300,000 or Unknown DO&hEr Contract DOthe:r Judicial Review/Appeal
[Juader 52,500 '

Civit Writ Other Civil Filing

Civil Writ ' : Other Civil Filing

DWrit of Habeas Corpus ) DWrit of Prohibition DCompmmise of Minor's Claim
D Writ of Mandamus DOther Civil Writ DForcign Judgment

[Jwrit of Quo Warrant [“Jother Civit Matters

Business Court filings should be filed using the Business Cotrt civil coversheet,

Novembe 25 2015 R/

Date Signaviire ol JA{iating farty or representative
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SIGAL CHATTAH, ESQ.
Nevada Bar No.: 8264
CHATTAH LAW GROUP
5875 S, Rainbow blvd, #203
Las Vegas, Nevada 89118
Tel: (702) 360-6200

Fax: (702) 643-6292
Attorney for Plaintifff
Marisa Bonifazio

DISTREICT COURT
CLARK COUNTY, NEVADA
| MARISA BONIFAZIO, an individual,
CASE NO:
Plaintift, DEPT NO:

Vs,

LIUID, LLC, a Nevada Limited Liability
Company, LIUID HOLDINGS, LLC, a Nevada TAFD
Limited Liability Company, WILLIAM TAYLOR,
an individual; STAN BU, an individual, DOES 1«
50 inclusive; and ROES 51-60 inclusive,

Defendants,

INTTIAL APPEARANCE DISCHOSURE FEE

Pursuant fo NRS Cha?ter 19, as amended by Senate Bill 106, filing fees are submitted fon
parties appearing in the above entitiéd action as indicated below:

MARISA BONIFAZIO, Plaintiff $270.00

TOTAL REMITTED: $270.00

Dated this 25™ day of November, 2015. |
' CHAPTA LAW GZROUP

4
v

SIGAL CHATTAH ERQ.
Mevada Bary No.: 8284
LAW OFFICESOF SIGAL CHATTAH

S875 8. Rainbow Blvd, #204
Las Vegas, Nevada 89118
Attorney for Plaintiff
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STEVEN T, JAFFE, ESQ.
Nevada Bar No, 007035
siaffe@lawhic.com
JASON R, WIGG
Nevada Bar No, 7953

iwiga@iawhic.com

Hai L JAFFE & CLAYTON, LLP
7425 PEAK DRIVE
LAS VEGAS, NEVADA 89128
(762} 316-4111
FAX (702)318-4114

Atiorney jor Defendants, Livid, LLC and
Liuid Holdings, LLC

 Electronically Filed
02/24/2016 02:09:35 PM

CLERK OF THE GOURT

DISTRICT COURT

CLARK COUNTY, NEVADA

MARISA BONIFAZIO, an individual,

Plaintiff,
\ER ‘

1ILITD, LLC, a Nevada Limited Liability
Company, LIUID BOLDINGS, LLC, a
Nevada Limited Lisbility Company,
WILLIAM TAYLOR, an individual; STAN
HU, an individual, DOBES 1-50 inclusive;
and ROES 51-60 inclusive, .

Defendants.

CASBE NG, A-15-728285-C
DEPTNO., XXXI

NOTICE OF ENTRY OF ORDER ON
DEFENDANTS LIUIB, LLC, LIUID
HOLDINGS, LLC AND STAN HU’S
MOTION TO DISMISS

PLEASE TAKE NOTICE that ihe Order on Defendanis Liwid, LLC, Livid Holdings, LLC

and Stan Hu's Motion to Dismiss was entered on the 23" day of February, 2016,

1l
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DATED this @‘&g day of Febmuaty, 2016,

Lad.

HALL JAFFE & CLAYTON, LLP
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m&wﬁ\@ﬁm ES0,
Nevada Bar No. 007035
TARON R. WIGG, ESQ.
Nevada Bar Mo, 007953
7435 Poal Drive

10 . Lais Végal, Nevada, §9128

' . Aorrey jor Defendants, Liwid LLC
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CERTIFICATR OF SERVICE
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SHPVEN T, JAFFE, BSQ.

4 %oy mla Bar No. 067035

sinffe@lawhijc.com
JABON R. WIGG
Nevada Bar Na, 7933

jwige@lawhiccom

HaLl Jarre & GLavion, LLP
7425 PEAX DRIVE
{AB VEGAS, NEVADA 89128
(702) 3164111
FAX (0213164114

Atiorney for Defendarms, Lintd, LLC and

Liutd Holdings, LLC

CLARK COUNTY, NEVADA

AT ARTSA BONIFAZIO, an individual,

Plainfiff,

V5,

LIUID, LLC, 8 Nevada Limited Liability
Company, LTUID BOLDINGS, LLC, a
sevada Limited Linbility Compaty,
WiLLIAM TAYLOR, an individual; STAN
HU, an individual, DOES 1-30 inelusive;

and ROES 51-60 inclugive,

Defendants,

DISTRICT COURT

CABBNO., A-15-T28285-C
DEPTNO, XXXI

" QRDER ON DEFENDANTS LIVIB, LLC,
LYUID HOLBINGS, LLC ané STAN HU'S
MOTION TO DISMISS

On February 18, 2016, LIUID, INC,, LIUID HOLDINGS, LLC, and 8TAN HU
(heretnafter collectively “LIUID™), did appear bofore the Court by and through their attorney of

record, Steven T, Jaffe, Esq., of HALL JAFFE & CLAYTON, on the LIUID partles’ Motion 1o

Electronically Fiied
02/23/2016 02:25:28 P

.
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Dismiss the Plainiff?

s Compigint pursuant to NRCP T2(b)(3). Appearing at that ime on

hehall of the Plaintiff wis Sigal Chatfsh, Esq. Having considered the pepers submitted,

having heard the digumenty of counsel, having considered the {aw, and for goad cause

shown, it is eseby

ORDERED, ADJUDGED, dnd DR C‘RFBD that the Motion to Dismiss pursuant to

NRCP Y20hH5y filed on behalf of the LIUID Defendants shall b and is herely gmntedi‘ f)

and 11 s further

ORDERET, ADJUDGED, and DECREED that Plaintiff shall be parmitted to file

and smendmentta counts tree, four, snd five of the Complaitt within ten (1) days after

nuving been served with a Nov w.nf}intry of this Ordsr.

Raospestfully Submitted by:
HALL JAFPE & CLAYION, LLP

i
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‘;a,f"‘
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AN
.f

_» 20te.

oA ONRANNA B, KiSHNER

N,

BOW e s"'msman
DT TRICT COURT JUDGE

t»g -

Appraved as to form gnd content by:
QHATT%H'}'JKW GROUP

STH \fm' T, m’r}:«‘};, E5Q.

Neyvada Bar NG ﬂﬁ?&'%S

TARON R. WIGQ, EBQ,

Nevada Bar Mo ti'[§79§3

7425 Peek Drive !
Las Vegas, Nevada §9128

Aifprney for Defendants, Liwid, LLC und
Litdd Holdives, LLC

.‘:sga}“ Ehattak, }isq A

’3&7‘5 8, Rczmbcw Bivd,, Suite 201
I’aﬁ Vepas, ATV 49118

Aftloma}n for Plaintiff
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Electrontcally Fiied
03/03/2016 12:10:37 PM

SIGAL CHATTAH, ESQ.
Nevada Bar No.: 8264 CLERK OF THE COURT
CHATTAH LAW GROUP

5875 8. Rainbow Blvd., Suite 204

Las Vegas, Nevada 89138

Tel: (702) 360-6200

Fax:(702) 643-6292

Sigal@thegoodlawyerlv.com
~Attorneys for Plaintiff

Marisa Bonifazio

DISTRICT COURT
- CLARK COUNTY, NEVADA

MARISA BONIFAZIO, an individual,
' CASE NO:-A-15-728285-C
Plaintiff, , DEPTNO:, XO{XI

V8.

LIUID, LLC, a Nevada Limited Liability

Company, LIUID HOLDINGS, LLC, a Nevada
Limited Liability Company, WILLIAM TAYLOR, AMENDED
an mdividual, STAN HU, an individual, DOES 1- - COMPLAINT
50 inclusive; and ROES 51-60 inclusive, '

Defendants.

COMES NOW, Plaintiff, MARISA BONIFAZIO, by and through her atlorney of record,
SIGAL CHATTAH, ESQ., of CHATTAH LAW GROUP, who hereby complains of Dcfendaﬁts and
each of them and alleges as follows:

IDENTIFICATION OF THE PARTIES

L At all relevant times herein, Plaintiff MARISA BONIFAZIO (hereinéﬁcr “Plaintiff”
or “Ms. Bonifazio™) is a resident of the State of Nevada, County of Clatk, |

2. At all relevant times herein, Defendant LIUID LLC, was a Nevada Limited Liability
Company cﬂﬁductiﬁg business in Clark County, Nevada,

3. Atall relevant tirﬁes herein, Defendant LIUID HOLDINGS LLC, was a Nevada

Limited Liability Company conducting business in Clark County, Nevada,
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4, At all times relevant hérein,rl)efendant WILLIAM TAY’LOR, was a resident of the
State of Mississippi, residing in Broqksviile, Mississippi. h .

5. At all times relevant herein, Defendant STAN HU, was a resident of the State of
Nevada, re_siéing in Las Vegas, Nevada and operating as the Chief Executive Officer of Defendant
LIUID, LLC. |

6. Defendants DOES 1-X, who are unidentified security guards, supervisors, managers,
and other e;ﬁpioyee/a’gents of the entity Defendants, are individuals whose true names and capacities
are unknown to Plaintiff and therefore are sued by these fictitious names. Plaintiff will seek leave to
arnend this complaint as the true identities of these individuals become known.

7. Defendants ROE CORPORATIONS 1-10 are entities whose truc names and
capacities are unknown to Plaintiff and therefore are sued by these fictitious names. Plaintiff will
seek leave to amend this complaint as the true identities of these entities become known,

ALLEGATIONS COMMON TO ALL CLAIMS

8. Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein, -
9, On May 4, 2015, Ms. Bonifazio began working as a Sales Director for Linid LLC.

Liuid’s Corporate Deficiencies

10.  Upon her hiring, Bonifazio immediately advised Hu to begin looking for a Human
Resources director and referred him to & quelified candidate.

11.  Hu declined said recommendation, insisting that the company was small and the code
of conduct in the employment contracts sufficed.

12.  Bonifazio further advised that an employee handbook/manual should also be created
to advise employees of their rights and responsibilities with the Company and governmental

agencies.
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13, Hu advised Bonifazio that Tom D*Urso, the Company’s Chief Operations Officer,
who resides on the Bast Coast would oversee the creation of same with the Company’s attomey.
Robert Misko, Esq.

14.  Thereafter, an employvee manual was never created,

15.  Bonifazio also implored Hu to hire an accounts receivable emplovee as there were
wholesale accounts to be opened and there was no corporate infrastructure or oversight thercon to
assure compliance with regulations including but not limited to inventory, financials and

consignment, and Internal Revenue Service compliance.

16.  Bonifazio forther requested that Hu hire someone with an accounting background and

explaining that if the company was audifed by the IRS, they would all suffer the outcome, Hu
ignored her recommendation and D’urso advised her he would assist with same.-

17. Instead of foliowing- Bonifazio’s recommendation, Hu expected Bouifazio to perform
tasks and duties she was not professionally qualified to perform including but not limited to
management and payment of invoices, bill reimbursements, ete.

18,  Hu repeate&ly told Bonifazio that he expected evei'yone to “cover” everyﬂﬁng ag it
was a start-up company, despite Bonifazio’s advice to Eire professionals to cover integral positions
ina company to protf:ct their imferests as employees. |

19.  Asa result of the Jack of corporate structure, employee paychecks were late every
pay period, sﬁmctimes dver aweek late, |

Hu’s Incerrigible Supervision

20.  Hu’s failure to act in & competent manner was exhibited throughout the term of
Bonifazio®s employment with Limid.
21, Huwould be late and sometimes fail to show up at promotional events that Bonifazio

and other employees organized.
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22, I.—Iu would ﬁﬁher subject the employees to atrociously disloriminatory and
misogynistic staferents stating that the spokesperson for the company, champion swimmer, Helen
Yee “looks like a porn-star and has an unbelievable rack™ and her *“boobs should be able to sell our |
products”. Hu would also make comments about her breast augmentation being excellent flotation
devices.

23‘. Bonifazio herself was subject to inappropriate remarks which were ignored and
example of such elts‘inquiting about her nail color and asking her if she just “left the strip club” and
telling her that “shiny gold reminds [him{of the titty bars”.

24, COn another occasion Bonifazio was ill and Hy inquiring whether she was “prego”
commeﬁted that she and her boyfriend “need ;co stop going at it 50 much™. |

25. _ Hu would often muke in appropriate remarks about sex, porm and *“rubbing oﬁe out”.

| 26, Huwas systeﬁ}aticﬁﬂy absent from morning meetings or conference cails often
claiming to be hung over from the night before or ﬁgh{ing with his girlfriend.

27.  In Aungust, 2015, Livid held the Company’s lacach party, at the M- Resort and
Casino, in Las Végas, Nevada. At said event Hu became grossly inebriated and aggressive and had
gotten into an altercation w1th someone. Consequently hotel security closed down the launch party
30 minuies earlier than scheduled.

28. At ‘said launch party, Defendant Taylor, arrived at the last hour of the launch party
and thereafier, Hu and Taylor had engaged in an ail»-rﬁght partying bender, whereby Taylor was
t‘hrown out of a casino for spitting on the floors and verbally assaulting casino employees.

29, Bonifazio and the other employeés notified Hu and I’ Urse that Hu's behavior was
placing all emaployees at risk and the iécic of company structure f:xi)oscs the company to Hliabilitiers.

30.  Bonifazic and the other employees were constantly babysitting him and the empléyee

morale at the Company was waning.
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31.  Again, Hu ignores employee recommendations to hire someone to oversee Human
Resources and'cémbile an employee marual.

32.  In September, 2015 Linid employees advise Hu that his constant tardiness at
meeﬁings was fruétrating employees and affecting the business productivity, whereby Hu indicated
that he was having personal problems with his girlfriend.

33.  Bonifazio notified D'Urso of the issues with Hu’s ineptitude in running the
operations whereby she was assured that D’Urso would be moving to Las Vegas and would
supervise same, |

34, In October, Hu notified Bonifazio and the other employees that they would be
aitending a company trip to his Alma Matier to donate a scholarship at the University of Alabama.

35.  Bonifazio and the other employees expected the trip to include accommodations and
travel fare to and from the event.

36.  Hu notified the group that they would be staying at his friend’s house, whereby the
group hesitated fo stay at someone’s house they didn’t knov;r.

37.  Hutold the employees that as a Company excursion, they would go shooting in
Taylor’s backyard, wherein Bonifazio disclosed that her brother had been shot when she was 8 years
old and she was uncomfortable around guns.

33.  Huinsisted and told them it would be a great team building experience and that it

would only be for one night,

Facts and Circumstances Surrounding Bonifazio’s Claim

39, | On October 8 2015, Ms, Bohifazio along with two other Liuid employees and Hu
went on the company trip to Mississippi and Alabama.

40. The eveﬁjng before the trip, Hu notified employees to be at the airport 30 minutes

earlier for the purposes of holding a quick staff meeting prior to departure.
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41.  Asusoal, Hu did not show up for the early staff meeting and did not arrive at the
airport until the employe:.:s had already boarded on the planc.

42.  Hu got on the plane, immediately before the flight closed for departore and told the
eniployees that again, he was ﬁghting with his girtfriend.

43, | Upon arrival to Columbus, Mississippi, instead of providing the employees with
accommodations at é. hotel, close to the venue which was the purpose of the business trip, Hu took
them to his friend"é hoﬁse for accommodations in Brooksville, Mississippi, despite the fact that none
of the employees knew said individual, onty known as Willy T a/k/a Wiiliam Taylor (hereinafter
“Willy T or “TAYLOR™).

44,  Hu advised the group that Taylor was prohibited from attending certain events at the
University as he was prohibited from being at the President’s Tent at the University due to offensive
behavior thert_aiﬂ. |

45. bespité same, Hu knowingly forced the employees to stay at Taylor’s home as an
accommodation for the work trip.

46.  Hu deiiberatély and with a conscious disregard for their safety, placed them,
specifically subjéctéd‘ Ms. Bonifazio, as the only female employee in a harmful environment.

47.  Furthermore despite the fact that the employees voiced their objections, Hu insisted
in said alternate accommodations.

48, The individuals arrived at TAYLOR s home, in a rural area, almost an hour and a
half from the nearest fown. None of the employees were able to leave the filthy and roach infested
accommodations which were abysmal with no sheets on the beds and no locks on the doors.

49.  Furthermore, Hu expoécd all the empioyees to various discriminatory slurs made by

TAYLOR throughout the night of their arrival, during the course of dinner.
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50.  Additionally, Taylor had an array of weapons displayed ﬂucuéhout the home and
Bonifazio, specifically objected to being around guns as she had sufferéd a trauma early in her life
therefrom.

51, In addition to same, despite being advised by Bonifazio that she was uncoﬁxfoﬁable
with guns, Hu, ‘point'ed a gun at her and the other empio'yees, brandishing a weapon, while giving
them a tour of the accommodations, elaiming “if any one doesn’t behave this is what you're
getting”,

50.  Further, there were guns visible throughout the home, including but not limited to, a
handgun, a shot gun or rifle, a type of hunting gun.

51 Shm‘tiy after arrival, the Parties were having dinner at the home where alcoholic
beverages were consumed, when Ms. Bonifazio felt ill and began vomiting in the bathroom,

52, Ms. Bonifazio, felt she was unable to move, as if in a drugged state and remained
lying on the floor of the bathroom.

53.  Bonifazio was clearly impaived in the béthroom when Defendant TAYLOR entered
the bathroom aﬁd picked her up off the floor and carried her into a bedroom and placed her on top of
the bed. ' |

54.  Ms. Bonifazio attempted to resist as was indicated by bruising and contusions on her
body, and was unable to as a result of the incapacitated and drugged state she was in.

55, Ms, Bonifazio also attempted to reach for her telephone which TAYLOR had pushed
away and was unable to as a result of her impaired state. -

56. While Ms Bonifazio was visibly impaired by and through ingesting a drug
surreptitiously admhﬁsterc& at dinmer, TAYLOR started sexnalty fondling her, and Ms. Bonifazio, |
incapacitated could not fight back,

57. 'Noticﬁlg that TAYLOR was gone, two other employees came into the bedroom to

check up on Ms. Bonifazio and saw TAYLOR sexually assaulting an incapacitated Bonifazio.
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58.  The employees immediately intervened and extracted her out of the compromising

position that Defendants placed her in.

59.  Subsequently Hu, in a grossly inebriated state and an effort to calm the situation,
drove Ms. Bonifazio .and the other two cmploﬁees to the nearest hotel approximately an hour and a
half away. |

60.  Thereafter, Ms. Bonifazio secured a flight out of Mississippi and returned to Las
Vegas, Nevada on the first available flight after the incident.

61,  Despite thé tragic occurrence with Ms. Bonifazio, and even after her departure back
to Las Vegas, after said incident, Hu continued to expose the remaining employees to reckless
behaviors.

62. - Further, despite the fact that Hu should have notified police of said incident and/or
taken Ms. Bonifazio to the nearest police station and/or hospital to file an incident report regarding
same, Hu refused to do so because of a potential adverse action to his friend Defendant TAYLOR

63. AsMs. Bonifazio and nene of the other emplpyees knew the city they were in and
could not identify the rural area and location thereto, it was incumbent upon Hu as the employer to
fransport Ms. Bonifazio to the proper authorities to report the situation and/or take her to a hospital

for emergency medical treatment.

FIRST CAUSE OF ACTION
 Assault
(Against TAYLOR)

- 64.  Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein,
65.  Defendant, intentionally acted to make Plaintiff reasonably apprehend that she was in
imminent dange;z of I:;eing unlawfully touched in a harmful or offensive manner.

66. Plainiiff did not consent to Defendant’s conduct,
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67. Asa direct and proximate result of the malicious and intentional conduct by
Defendant, Plaintiff suffered damages in excess of $10,000.

68,  The intentional conduct of the Defendant was so despicable, oppressive, malicious,
and engaged in with such conscious disregard for Plaintiff’s rights and safety that punitive darnages

in excess of $10,000 ave warranted, as is an award of attorney fees and cosis of this action.

SECOND CLAIM FOR RELIEF
Batiery
(Against TAYLOR)

69.  Plaintiff repéats aﬁd realleges all preceding paragraphs as though fully set forth
herein. A ' |

70, Defendant, unlawfully touched Plainfiff in a sexual manner, without Plaintiff's
consent mth intent to arouse or gratify his own sexual desire. _

1. Plaintiff did suffer physical injury as a result of Defendants’ attack.

72, As a direct and préxima‘te result of the malicious and intentional conduct by
Defendant Plaintiff suffexed damages in excess of $10,000.

73.  The ini’éntional conduet of the Defendant was so despicable, oppressive, malicious,
and engaged in with such conscious disregard for Plaintiff’s rights and safety that punitive damages

in excess of $10,000 are warranted, as is an award of atiorney fees and costs of this action.

THIRD CAUSE OF ACTION
Tutentional Infliction of Emeotionzl Distress
(Against ALL Defendants)

74, Plaintiff repeats and realleges all preceding paragraphs as though fully set forth
herein, '

75.  Defendant Hu, individually and on behalf of Liuid Companies, knew prior 1o the
October, 2015, company trip, that Taylor had dangerous propensities and regardiess of same, placed
Bonifazio in harm’s Wziy.

76.  Defendant Hu further knew that Bonifazio had expc;ienced trauma regarding guns in
during her childhood, and that she did not want to be anywhere near them.

77.  Defendant Hu intentionally arranged for the Parties to stay at Defendant Taylor's

house, which was riddled with guns throughout the home,
Paee 9 of 12 - 0224
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78.  Defendant Hu further brandished a weapon at Bonifazio at Taylor’s home.

79. -After Bonifazio’s assault by Defendant Taylor, Defendant Hu refused to transport
Bonifazio to the emergency room and/or police station 1o file a complaint against Taylor, as fo
protect his friend,

- 80, Defendants’ acts and omissions described herein were extreme and outrageous and
intentionally conducted to cause emotional distress to Plaiptiff.

| 81. As a direct and proximate result of the malicious and intentional conduct by
Defendants, whose acis were directed and ratified by Defendants LIUID Companies, Plaintiff
suffered, and will continue to suffer, damages, including but not limited fo such severe and extreme
emotional distress manifested as great humiliation, embarrassment, shame, and other pain and
suffering, in an ainoun‘t in excess of $10,000.

82, - The intentional conduct of the Defendants was so despicable, oppressive, malicious,
and engaged in with Suéh conscious disregard for Plaintiff’s vights and safety that punitive démages

in excess of $10,000 are warranted, as is an award of attorney fees and costs of this action.

FOURTH CLAIM FOR RELIEF
Negligent Hiring, Retention, and Supervision
(Against Livid Companies }

83.  Plaintiff repeats and realleges all preceding paragraphs as though fully sét forth
herein. '

84, That Defendant Liuid Companics and agents thereof, specifically D'Urso, were
advised by Bonifazio and other employees that Hu's extreme and outrageous conduct was affecting
the Company productivity and diminishing employee morale.

85.  That despite Hu’s constant failure to manage employees and refusal to follow

employment fundamentals, such as provide for buman resources, an employee manual, payment of |

salaries in a timely manner, etc., Defendant Companies failed to remedy same.

86.  That despite D’Urso’s knowledge of Hu’s constant drinking and ineptitude in
management, no other alternatives were provided for the management of the Company. |

87.  That deﬁpite knowiedge of Taylor’s dangerous propensities, Linid Cormpanies ratified

Hu’s decision to accommodate the employees at Taylor’s home.
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88.  Further, upon Bonifazio’s injury, Defendant Hu intentionally failed to render medical
assistance and assiét Bonifazio in reporting Taylor’s assault. |

89. These Defendants owed several duties to Plaintiff including, but not limited to, the
following: ‘

a. The duty to keep employees safe from the negligent and/or criminal acts of its
employees or third parties; * |

b. The duty to provide responsible management;

C. The duty to act reasonably under the circumstances; and

d. The duty to take action to control the wrongful acts of its employees and associates
when it had reason to anticipate such acts.

- 90, Defendahts breached these duties by having Plaintiff and additional employees stay
with an individual ﬁrohe to unlawful behavior, and who were not quatified to assure safe
accormodations during the business trip. Defendants further breached these duties by failing to
properly train and adequate supervise its employees. Finally, Defendants negligently retained and
supervised said emplé&ees even though they knew, or should have known, that the emﬁioyees had
propénsities to act unlawfully. .

91, As a direct and proximate result of these breaches, Plaintiff has suffered damages in
excess of $10,000, _ |

92. The {ailures of Defendants to hire, train, and maintém a proper staff was intentional
and so despicable, oppfessive‘, malicious, and enéaged in with sach conscious disregard for
Plaintiff’s rights and safety that punitive damages in excess of $10,000 are warranted, as is an award

of attorney fees and costs of this action.

FIFTH CLAIM FOR RELIEF
Negligence
{(Against All Defendants)

93,  Plaintiff repeats and reallegss all preceding paragraphs as though fully set forth
herein,
93. - Defendanis owed a duty to Plaintiff to keep her safe on a business trip and the

accommodations in.a reasonably safe condition.
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! 94,  Defendants breached that duty in that they failed to appropriately do so and permitted
2 and ratified the assault, battery, and other tortious conduct, and otherwise failed to take actions
3 necessary to provide a safe and secure premises for Plaintiff.
# 96.  Asadirect and proximate resulf of Defendants’ failures, Plaintiff has suffered
3 damages in excess of $10,000. |
6 | WHEREFORE, Plaintiff prays for relief as follows:
7 L. For Compensatory Damages in excess of $10,000.00;
8 2. For Punitive Damages in Excess of $10,000.00;
9 3. For costs and attomey fees incurred in prosecuting this action; and
10 4, For such further relief as the Court deems wartanted.
11 . ‘
DATED this _ 2nd___ day of March, 2016.
2 ' CHATTAH LAW GROUP
13 i
1-4 E /k_
5 SIGAL CHATAH, ESQ.
Nevada Bar No.: 8264
16 CHATTAH LAW GROUP
‘ 5875 8. Rainbow Blvd., Suite 204
S Las Vegas, Nevada 89118
17 : Tel: (702) 360-6200
o - Fax:(702) 643-6292
18 o ' Sigal@thegoodiawyerlv.com
19 . Attorney for Plaintiff _
20
21
22
23
24
25
26
27
28
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CERTIFICATE OF SERVICE

L, the undersigned, hereby certify that T am an employee of CHATTAH LAW GROUP that

on the 2™ day of March, 2016, I served a copy of PLAINTIFF’S AMENDED COMPLAIN T upon

the following by facsimile and by the Courts electronic system:

Steven T. Jaffe, Esq.
Jason R. Wigg
HALL JAFFE & CLAYTON, LLP
7425 Peak Drive
Las Vegas, NV §9128
Fax (702) 316-4114

An Employee of Chattah Law Group
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Electronically Filed
07/18/2016 106:30:068 AM

OPPS

SIGAL CHATTAH, ESQ.
Nevada Bar No.: 8264
CHATTAH LAW GROUP A
5875 S. Rainbow Blvd., Suite 204 CLERK OF THE GOURT
Las Vegas, Nevada 89118

Tel: (702) 360-6200

Fax:(702) 643-6292

Sigal@thegoodlawyerlv.com

Attorneys for Plaintiff

Marisa Bonifazio

DISTRICT COURT
CLARK COUNTY, NEVADA

MARISA BONIFAZIO, an individual,

Plaintiff,
CASENO: A-15-728285-C
VS. DEPTNO: XXX
LIUID, LLC, a Nevada Limited Liability Date of Hearing: August 16, 2016

Company, LIUID HOLDINGS, LLC, a Nevada Time of Hearing: 9:00 am.
Limited Liability Company, WILLIAM TAYLOR,
an individual; STAN HU, an individual, DOES 1-
50 inclusive; and ROES 51-60 inclusive,

Defendants.

FLAINTIFF MARISA BONFIAZIO’S OPPOSITION TO DEFENDANT LIUID, LLC’S
' MOTION TO STRIKE

COMES NOW, Plaintiff, MARISA BONIF AZI0, by and through her attorney of record,
SIGAL CHATTAH. ESQ., of CHATTAH LAW GROUP, who hereby submits the foregoing
OPPOSITION TO DEFENDANTS LIUID LLC ET AL’S MOTION TO STRIKE.
1t
i
i
i
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1 This Oppoesition is based upon the following Memorandum of Points and Authorities and
, |supporting documents, along with any oral argument the Court may entertain at the time of
- | hearing on said Motion.

Dated this 15th day of July, 2016.

HATTAH LAW GROUP

9 Tel: (702) 360-6200
Fax: (702) 643-6292
10 Attomney for Plaintiff

11
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17
18
19
20
21
22
23
z24

25
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MEMORANDUM OF POINTS AND AUTHORITIES

Il

INTRODUCTION

Defendants bring this Motion to Strike averments that are allegedly “immaterial,
impertinent, inadﬁissible, scandalous and prejudicial” requesting this Court strike paragraphs
22-33; 40-42; and 84-86 of the Amended Complaint, Defendants Motion is frivolous and a waste
of this Court’s time and is brought only to cause an undue delay and prolong responding to
Plaintiff’s Amended Complaint. Accordingly, Plaintiff is hereby requesting this Court deny the
Motion as stated in detail infra and grant Ms. Bonifazio’s request for attorney’s fees for
responding hereto,

1L
STATEMENT OF FACYTS

On May 4, 2015, Ms. Bonifazio began working as a Sales Director for Livid LLC.
Thereafter, on October 8 2015, Ms. Bonifazio along with two other Livid employees and Luid
Chief Executive Officer, Defendant Stan Hu went on a company trip to Mississippi and Alabama
for the purposes of donating a scholarship to the University of Alabama, Hu’s Alma Matter.

On said day, Hu, Ms. Bonifazio and two additional employees flew into Columbus,
Mississippi, and instead of providing the employees with accommodations at a hotel, close to the
venue which was the purpose of your business trip, Hu took them to his friend’s house for
accommodations in Brooksville, Mississippi, despite the fact that none of the employees knew
said individual, only known as Willy T a/k/a William Taylor (hereinafter “Willy T or

“TAYLOR™).
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Hu advised the group that Tayio_r was prohibited from attending cettain events at the
University as he was prohibited from being at the President’s Tent at the University due to
offensive behavior therein. Hu also advised them that Taylor had been “86’ed” from the
Southpoint Hotel & Casino in Las Vegas, Nevada. Furthermore despite the fact that the
employees voice& their objections, Hu insisted in said alternate accommodations,

Despite same, Hu knowingly forced the employees to stay at Taylor’s home as an
accormodation for the work trip. Hu deliberately and with a conscious disregard for their safety,
placed them, speciﬁcéliy subjected Ms. Bonifazio, as the only female employee in a harmful
environment,

The individuals arrived at Taylor’s home, in a rural area, almost an hour and a half from
the nearest town. None of the employees were able to leave the filthy and roach infested
accomumodations which were abysmal with no sheets on the beds and no locks on the doots.

Furthermore, Hu exposed all the employees to various discriminatory shus made by
TAYLOR throughout the night of their arrival, during the course of dinner. In addition to same,
despite being advised by Bonifazio that she was uncomfortéble with guns. Huy, in jest pointed a
gun at her and the other employees, while giving them a tour of the accommodations, claiming
“if anty one doesn’t behave this is what you’re getting”, Further, there were guns visible
throughout the home, including but not limited to, a handgun, a shot gun or rifle and a type of
hunting gun.

Shortly after arrival, the Parties were having dinner at Taylor’s home where alcoholic
beverages were consumed. Subsequently, Ms. Bonifazio felt ill and began vomiting in the

bathroom. Ms. Bonifazio felt she was unable to move, as if in a drugged state and remained lying

on the floor of the bathroom.
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Bonifazio was clearly impaired in the bathroom when Defendant Taylor entered the

EIRRG SRt

. bathroom and picked her up off the floor and catried her into a bedroom and placed her on top of

T

TaE

5 |the bed. She attempted to resist as was indicated by bruising and contusions on her body, and

¢ |Wwas unable to as a result of the incapacitated and drugged state she was in. ! Ms. Bonifazio also

R

5 |attempted to reach for her telephone which TAYLOR had pushed away and was unable to as a

& [result of her impatred state.
7 While Ms. Bonifazio was visibly impaired by and through ingesting a drug
8 surreptitiously administered at dinner, TAYLOR started sexually fondling her, and Ms,
° Bonifazio in an incapacitated state, could not fight back. |
+0 Noticing that TAYLOR was gone, two other employees came into the bedroom to check
- up on Ms. Bonifazio and saw TAYLOR sexually assavlting an incapacitated Bonifazio. The 1'
jj employees immediately intervened and extracted her out of the compromising position that
” Defendants placed i"ler in,
15 - Subsequently Hu, in a grossly inebriated state and an effort to calm the situation, drove
16 Ms. Bonifazio and the other two employees to the nearest hotel approximately an hour and a half, 5
17 |away. Thereafter, Ms. Bonifazio secured a flight out of Mississippi and immediately returned to
18 |Las Vegas, Nevada on the first available flight after the incident. :
19 Despite the tragic ocourrence with Ms. Bonifazio, and even after her departure back to ;
20 11as Vegas, after said incident, Hu continued to expose the employees to reckless behaviors. ﬁj
2 Further, despite the fact that Hu should have notified police of said incident and/or taken Ms.
2 Bonifazio to the nearest police station to file an incident report regarding same, he refused to do ?
* so because of a potential adverse action fo his friend Defendant Téyior
24
25

! Photographs of Bonifazio’s Injuries are on hand and will be provided thronghout the course of discovery.
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As Ms. Bonifazio and none of the other employees knew the city they were in and could
not ideﬁtify the rural area and location thereto, it was incumbent upon Hu as the employer to
transport Ms. Bonifazio to the proper authorities to report the situation. This lawsuit ensued,

IIL
LEGAL ARGUMENT

A, THIS COURT INSTRUCTED PLAINTIFF TO FILE AN AMENDED
COMPLAINT WITH ADDITIONAL AVERMENTS

NRCP 12(f) entitled Motion to strike. Upon motion made by a party before responding to
a pleading or, if no responsive pleading is permitted by these rules, upon motion made by a party
within 20 days after the service of the pleading ﬁpon the i)arty or upon the court's own initiative
at any time, the court may order stricken from any pleading any insufficient defense or any
redundant, immaterial, impertinent, or scandalous matter.

Motions to strike are generally not granted unless it is clear that the matter to be stricken
could have no possible bearing on the subject matter of the litigation. Colaprice v. Sun
Microsystems, Inc., 758 F. Supp. 1333, 1339 (N.D. Cal. 1991). Evidentiary allegations are not
usually proper pleading, but allegations supplying background or historical material or other
matter of an evidentiary nature will not be stricken unless unduly prejudicial to defendant.
[Emphasis added] Fuchs Sugars & Syrups, Inc. v. Amstar Corp., 402 F. Supp. 636, 637-638
(S.D.N.Y. 1973). Where allegations, when read with the complaint as a whole, give a full
understanding thereof, they need not be stricken. Bloombury Woolen Company v. Moosehead
Woolen Mills, 109 F. Supp. 804, 806 (D. Me. 1953).

Motions to strike are generally disfavored, unless "it is clear that the matter to be stricken
could have no possible bearing on the subject matter of the litigation Montemayor v. GC Servs,

LP, 302 FR.D. 581, 587 (2014). Further, courts must view the pleadings under attack in the light
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most favorable to the pleader. State of Cul. ex rel. State Lands Comm'nv. US., 512 F. Supp. 36,
39(N.D. Cal. 198]).

1. Each Allegation In Bonifazio’s Amended Complaint Provides the Court With
Background Facts of the Reguest for Relief Stated Therein and are Neither
Redundant or Immaterial.

A "redundant” matter is comprised "of allegations that constitute a needless repetition of

other averments or which are foreign to the issue to be denied." Wilkerson v. Butler, 229 F.R.D.
166, 170 (E.D. Cal. 2003)). An immaterial matter "has no essential or important relationship to
the claim for relief or the defenses .bei:ng pleaded," while an "[ilmpertinent matiter consists of
statements that do not pertain, and are not necessary, to the issues in question.” Fantasy, Inc. v.
Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993) (queting 5 Charles A. Wright & Arthur R. Miller,
Federal Practice and Procedure § 1382, at 706-07, 711 (1990}), rev'd on other grounds, 510
US. 517, 1145 Cr. 1023, 127 L. Ed, 2d 455.

The purpose of a Rule 12(f) motion "is to avoid the expenditure of time and money that
must arise from litigating sﬁmrieus issues by dispensing with those issues prior to trial."” Sidney-
Vinstein v. A H, Robins Co., 697 F.2d 880, 885 (9th Cir, 1983). However, where the motion
may have the effect of making the trial of the action less complicated, or have the effect of
otherwise streamlining the ultimate resolution of the action, the motion to strike will be well
taker.” Sfate of California ex rel, State Lands Comm'n v. U.S., 512 F. Supp. 36, 39 (N.D. Cal,
1881).

Challenged pleadings must be viewed in the light most favorable to the non-moving
party. State Lands Comm’n, 512 F. Supp. at 39. Motions to strike pursuant to Rule 12(f) "will
usually be denied unless the allegations have no possible relation to the controversy and may

cause prejudice to one of the parties." Friedman v. 24 Hour Fitness US4, Inc., 580 F.Supp.2d
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983, 990 (C.D. Cal. 2008); (Rule 12(f) motions "are generally not granted unless it is clear that
the matter to be stricken could have no possible bearing on the subject matter of litigation™.
Whether to strike a pleading is committed to the discretion of the Court. Fantasy, 984 F.2d at
1527.

Bonifazio’s action as it pertains to Defendants herein include the following claims for
relief: 1) Intentional Infliction of Emotional Distress; 2) Negligent Hiring Retention and
Supervision; and 3) Negligence.

All three claims for relief must be plead in a very fact intensive manner to assert the
proper allegations and sustain a Motion to Dismiss based on a failure to state a claim under
NRCP 12(b)(5).

(a) Bonifazio Asserted Facts to Establish a Prima Facie Case of Intentional
Enfliction of Emotional Distress.

As Plaintiff has alleged before, in Conway v. Circus Circus Casinos, Inc., 116 Nev. 870,
8 P.3d 837, (2000), the Nevada Supreme Court concluded that the employes may avoid the
exclusive remedy provision of the NIIA in regard to their injuries only if the employer
deliberately and specifically intended to injure them. Id. at 875; citing to King v. Penrod Drilling]
Co., 652 F. Supp. 1331, 1334 (D. Nev. 1987).

Further, in Nevada, the elements of a cause of action for intentional infliction of
emotional distress are: "'(1) extreme and outrageous conduct with either the intention of, or
reckless disregard for, causing emotional distress, (2) the plaintiff's having suffered severe or
cxtreme emotional distress and (3) actual or proximate causation.” Posadas v. City of Reno, 109
Nev. 448, 851 P.2d 438, 444 (Nev. 1993) (quoting Star v. Rabello, 97 Nev. 124, 625 P.2d 90, 91-

92 (Nev. 1981)). "[Ejxtreme and outrageous conduct is that which is outside all possible bounds
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of decency and is regarded as utterly intolerable in a civilized community.” Maduike v. Agency
Reni—A—Maduike, 114 Nev, 1, 953 P.2d 24, 26 (Nev. 1998)
In order for Bonifazio to demonstrate that there was intentional behavior, allegations as to)

intentional behavior which were extreme and outrageous had to be asserted in the Amended

Complaint,
(b} Bonifazio Asserted Facts to Establish a Prima Facie Case for Negligent
Hiring Retention and Supervision,
An employer has a general duty "to conduct a reasonable background check on a

potential employee to ensure that the employee is fit for the position." Hall v. SSF, Inc., 112 Nev.
1384, 930 P.2d 94, 98 (Nev. 1996} (quotation omitted). The employer "breaches this duty when
it hires an employee even though the employer knew, or should have known, of that employee's
dangerous propensities." Jd. An employer also "has a duty to use reasonable care in the training,
supervision, and retention of his or her employees to make sure that the employees are fit for
their positions, 7d. ar 99,

Bonifazio’s allegations regarding Defendant Hu and Liuid’s corporate deficiencies strike
to the heart of the prima facie case for negligent hiring, retention and supervision that is
Plaintiff’s Fourth Claim for Relief. Therefore, all allegations restated in Defendants’ Motion to
Strike on pages 4-6 are an integral part of the prima facie case Bonifazio has brought against
Defendants.

Furthermore, based on the allegations in Bonifazio’s Amended Complaint, it is clear that
the egregious behavior Bonifazio was subject to was reasonably foreseeable by Hu’s intentional
and egregious conduct.

According to NRS 41.745(1), an employee's conduct "is reasonably foreseeable if a

person of ordinary intelligence and prudence could have reasonably anticipated the conduct and
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the probability of injury." whether an intentional act is reasonably foreseeable depends on
whether one has "reasonable cause to anticipate such act and the probability of injury resulting
therefrom. Wood v. Safeway, Inc., 121 Nev. 724, 739, (2005).
A.  DEFENDANTS’ MOTION IS FRIVOLOUS AND IS BROUGHT IN AN
ATTEMPT PROLONG LITIGATION AND DEFENDANTS’ COUNSEL

SHOULD BE SANCTIONED UNDER NRS 7.085 FOR BRINGING THE
FOREGOING MOTION

Detfendants bring the foregoing Motion to Strike under NRCP 12(f) instead of filing a
responsive pleading, as a delay tactic after two Motions to Dismiss were brought, at no time
requesting the Court to strike allegations in either the Amended Complaint or Initial Complaint,
This Motion is completely frivolous, lacks any merit and is filed as an abusive litigation tactic to
delay and avoid filing an Answer on this matter.

Courts have "inherent equitable powers to dismiss actions or enter default judgrments for .
- abusive litigation practices."Televideo Systems, Inc. v. Heidenthal, 826 F.2d 915, 916 (9th Cir.
1987) (citations omiited). Litigants and atforneys alike should be aware that these powers may
permit sanctions for discovery and other litigation abuses not specifically proscribed by statute.
Young v. Johnny Ribeiro Bldg., 106 Nev. 88, 92787 P.2d 777,(1990).

NRS 7.085 entitled, Payment of additional costs, expenses and attorney's fees by attorney
who files, maintains or defends certain civil actions or extends civil actions in certain
circumstances provides as follows:

1. If a court finds that an attorney has:

(a) Filed, maintained or defended a civil action or proceeding in any court in this

State and such action or defense is not welkgrounde& in fact or is not warranted

by existing law or by an argument for changing the existing law that is made in good

faith; or
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(b) Unreasonably and vexatiously extended a civil action or proceeding before any

court in this State, the court shall require the attorney personally to pay the additional
COSIs, expénses and atiorney's fees reasonably incurred becanse of such conduct,

2. The court shall liberally construe the provisions of this section in Javor of awarding
Costs, expenses and altorney's fees in all appropriate situations. It is the intent of the
Legislature that the court award costs, expenses and attorney's fees pursuant to this
section and impose sanctions pursuant to Rule 11 of the Nevada Rules of Civil Procedure
in all appropriate situations to punisk for and deter Jfrivolous or vexutious cloims and
defenses because such claims and defenses overburden limited judicial resources,
hinder the timely resolution of meritorions claims and increase the costs of engaging in

business and providing professional services to the public,

Id

The Supreme Court in Watson Rounds, P.C. v. Eighth Judicial Dist. Court, 358 P.3d
228 (2015) provides the following, “[NJRS 7.085 allows the distriéi court to make an attorney
personally liab}_e for the attorney fees and costs an opponent incurs when the attorney "[flile[s],
maintain[s} or defendfs] a civil action, [that] is not well-grounded in fact or is not warranted by
existing law or by [a good faith] argument for changing the existing law." We have previously
held, in the context of an attorney fees award, that a district court abuses its discretion by making
such an award without including in its order "sufficient reasoning and findings in support of its
uitimate determination.” Jd. ar 233, citing to Barney v. Mt. Rose Heating & Air Conditioning,
124 Nev. 821, 829, 192 P.3d 730, 736 (2008) (quoting Shuette v. Beazer Homes Holdings Corp.,

121 Nev. 837, 865, 124 P.3d 530, 549 (2005)).
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Thié action was commenced on November 30, 2015, and Defendants have not yet filed ax
Answer on this case. While the Notice of Entry denying Defendants® Motion to Dismiss
Amended Complaint was filed June 16, 2016, instead of filing an Answer, this Motion to Strike
was filed. Despite the fact that each allegation and averment in sa‘ici Amended Complaint directly
correlates and supports each claim for relief correspondﬂlg thereto, Defendants file this frivolous
pleading to prolong any litigation of this matter on the merits, Amazingly, this case has been
open for eight (8) months and yet no Answer is on file yet.

This matter needs to be litigated on the merits, with all allegations in the Complaint

included to demonstrate a prima facie case for the claims for relief in said Amended Complaint

Iv.
CONCLUSION
Based on the above-stated arguments and precedent, Plaintiff respectfully requests this Court
deny Defendants’ Motion to Strike and grant Plaintiff’s request for attorney’s fees for having to
respond to this unreasonable and frivolous Motion and continue this matter in the interest of fair

play and substantial justice.

Respectfully submitted this _15th_ day of July, 2016.

C AH LAW GROUP

egas, Nevada 89118
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

L, the undersigned, hereby certify that I am an employee of CHATTAH LAW GROUP
that on the 15th day of July 2016, I served a copy of PLAINTIFF’S OPPOSITION TO
DEFENDANTS’ MOTION TO STRIKE upon the following by facsimile and by the Courts

5 |electronic system:

6 Steven T. Jaffe, Esq.
Jason R. Wigg
7 HALL JAFFE & CLAYTON, LLP
_ 7425 Peak Drive

8 Las Vegas, NV 89128

o Fax (702) 316-4114
: oy
11 An Employee of Chattah Law Group
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